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THE ENFORCEMENT OF INTERNATIONAL JUDGMENTS 
By W. M. Reisman * 


‘‘There’s th’ internaytional coort, ye say, but I say where ar-re th’ 
polis? A coort’s all r-right enough, but no coort’s anny good onless 
it is backed up by a continted constabulary.”’ 


per Mr. Dooley, An International Police Force (1899). 


The world community is not on the brink of Armageddon because of a 
paucity of legal answers. Legal institutions exist. Moreover, any prob- 
lem, without respect to the identity of the decision-maker, may be solved 
‘‘legally’’: by impartial assessment of the facts and formulation of a de- 
cision by reference to the parties’ commitments as well as to overriding 
community policies. Most frequently the real problem is not in arriving 
at an answer in law, but in enforcing an answer in law. In the final analy- 
sis, law is not only, as the Legal Realists contend, what the courts say ? 
but also what the sheriff does. Law comprises not only the verbal pro- 
nouncements of authoritative organs, but also the established patterns of 
behavior of the individuals composing society. In a lawfully ordered 


* Research Associate, Yale Law School. The material in this article is drawn in 
part from a book, to be published by Yale University Press, on Nullity and Enforce- 
ment in International Law. 

1 The term ‘‘legal’’ rather than ‘‘judicial’’? is used to characterize the decisions 
with which we are concerned in order to avoid exclusive reference to courts. In inter- 
national law, in fact, the term adjudication has been used generally to refer to any 
process of peaceful dispute setilement. For a classic example, see 1 Moore, Interna- 
tional Adjudications xii (1929). Professor Quiney Wright states: ‘‘Broadly defined, 
adjudication includes dispute settlement by a political body such as the United Nations 
Security Council or a national legislature in whose decision-making political interests 
are important; ... All such bodies, however, are supposed to administer justice and 
to be guided by considerations of equity when dealing with disputes... .’’ Wright 
‘* Adjudieation,’’ Dictionary of the Social Sciences 9 (Gould and Kolb eds., compiled 
by UNESCO, 1964). For a comparable inclination, see Bin Cheng, General Principles 
of Law as Applied by International Courts and Tribunals 292 (1953). 

2‘“The prophecies of what the courts will do in fact, and nothing more pretentious, 
are what I mean by the law.’’ Holmes, ‘‘The Path of the Law,’’ 10 Harvard Law 
Rev. 457, 461 (1897). ‘*... the law consists of the rules recognized and acted on by 
courts of justice.’? Salmond on Jurisprudence 41 (11th ed., Williams ed., 1957). See 
also Gray, The Nature and Sources of the Law 117 (2nd ed., 1921). The legal realist 
position is not so mueh incorrect as limited to a particular phase of social development. 
in a highly organized society, there is a close correlation between what the court says 
and what, in fact, is done. A court pronouncement ‘‘triggers’’ enforcement; hence, to 
state that the law is ‘‘what the courts say’’ includes governmental implementation. In 
international law there is no such correlation, no ‘‘automatie triggering.’’ Thus, 
what the courts say may have no effeet on behavior. For a demonstration of the point, 
compare the I.C.J. Opinion, Certain Expenses of the United Nations (Article 17, 
Paragraph 2, of the Charter), [1962] I.C.J. Rep. 151, and its subsequent disregard by 
Members of the United Nations. 
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society there is a high correlation between authoritative pronouncement , 
and popular behavioral conformity. In a lawfully effective society policies 
of commonweal, clarified by authorized procedures, can be enforced in the 
face of a recalcitrant minority. 

Considering its socio-legal importance, international enforcement has 
enjoyed relatively meager doctrinal attention. One group of scholars has 
assumed that the major factor producing compliance in international law 
is ‘‘conscience’’ or ‘‘compelling morality.’’* Clearly, the moral drive to 
rectitude—the ego’s demand on itself for ethical behavior-—-can be a force 
towards compliance. Frequently moral or ethical drives are a result of 
community conditioning; rarely do they alone sustain systematic decision 
in a community. The United States, to cite one example, is an organized, 
relatively homogenous society. Is there an American lawyer, who, on 
informing a client that his case has been lost, has not been asked: ‘‘Do 
we have to abide by it?’’ ‘‘Can they make it stick?” In an interna- 
tional society in which several hostile authority systems contend, compli- 
ance for reasons of morality alone is improbable. 

A second approach to enforcement simply presumes compliance. In 
numerous statements, the Permanent Court and the International Court 
of Justice have refused even to consider the possibility of non-compliance.’ 


3 History is replete with societies in which no attempt was made to implement 
‘flegislation.’?? The earliest documented example appears to be Hammurabi’s code: 
see Finkelstein, ‘‘ Ammisaduqa’s Edict and the Babylonian ‘Law Codes,’ >? 15 J. Cunei- 
form Studies 91 (1961). In 19th-century France, the administration paid no attention 
to Parliamentary pronouncements: Luethy, France against Herself 40 ff. (1955). 
Although these societies functioned, they were incapable of adapting to rapid changes 
and of directing their own fate. In crisis they were paralyzed. Hence they were law- 
fully ineffective. 

4 Root, ‘‘The Sanction of International Law,’’ 1908 Proceedings, American Society 
of International Law 14, 16-17; Taft’s concept of a ‘conscience of nations,’’ 1911 
ibid. 340-341; Judge Hutecheson’s famous ‘‘just opinion’? in the Ryan claim, 1 
Hackworth, Digest of International Law 14-15 (1940). For a recent invocation of the 
‘fcompelling moral force’? of decisions, see Gormley, ‘‘The Status of the Awards of 
International Tribunals: Possible Avoidance Versus Legal Enforcement,’’ 10 Howard 
L.J. 40, 59 (1964). 

5 Vattel rested the entire basis of international law upon an internal ‘flaw of con- 
science.’? Friedmann, Legal Theory 34 (2nd ed., 1949), construes this to be a denial 
of international law. Pound, ‘‘Philosophie Theory and International Law,’ 1 
Bibliotheca, Visseriana 71, 76 (1923), suggests that since classical international law 
was directed personally to individual sovereigns, the idea of personal conscience was 
not the fictitious concept which the current ‘‘state conscience’’ is. Even the concept 
of state conscience may be too broad for proper analysis. Since it is ultimately indi- 
viduals who prescribe and apply international law, their personal ethics and internal 
demands for rectitude will clearly affect their decisions. See Corbett, Morals, Law 
and Power in International Relations 11, 14, 15 (1956). It may be conceded that this 
drive is one factor, but certainly not the only factor in compliance. 

6In the Case of the 8.8. Wimbledon, P.C.I.J., Series A, No. 1 at 32 (1923), the 
British, French, Italian and Japanese Governments petitioned the Court, under the 
relevant provisions of the Treaty of Versailles, to find that Germany had wrongfully 
refused passage through the Kiel Canal to the S.S. Wimbledon. The Court found that 
Germany had acted wrongly and awarded the French Government damages, but refused 
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Yet the practice of the Courts shows a refined sensitivity to the problem. 
When the Court anticipated that a state was likely to impugn a judgment, 
it not infrequently disseised itself of jurisdiction.” In other cases issues 


to consider contingent punitive interest for delay in payment: ‘‘The Court does not 
award interim interest at a higher rate in the event of the judgment not being com- 
plied with at the expiration of the time fixed for compliance. The Court neither can 
nor should contemplate such a contingency.’’ (Ibid. at 32.) In the Readaptation phase 
of Mavrommatis (Judgment No. 10 (Jurisdiction)), P.C.I.J. Series A, No. 11 at 4 
(1927), the Greek Government, in its reply to the British preliminary objection, con- 
tended that the United Kingdom had disregarded ‘‘its international obligations.’’ 
The Court very carefully distinguished this claim from the contention that the U.K. 
had not complied with its previous Mavrommatis judgment: ‘‘In these circumstances, 
the Court does not find it necessary to consider the question whether in certain cases, 
it might have jurisdiction to decide disputes concerning the non-compliance with the 
terms of one of its judgments.’’ (Ibid. at 18-14.) An extremely instructive case 
in this regard is the advisory opinion, Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania, [1950] I.C.J. Rep. 229. The three defendant states had refused 
to appoint national arbitrators to a commission empowered to hear claims of violations 
of the human rights provisions in the Peace Treaties. In the first phase of the case 
the Court indicated that the national arbitrators should be appointed, but refused to 
consider contingent measures in default of appointment, presuming that a state would 
comply with it treaty obligations. In the interim the three states refused to comply, 
and in the second phase the Court held that there was no remedy in its power for this 
breach of international responsibility. [1950] I.C.J. Rep. 229. 

T The Anglo-Iranian Oil Co. Case (Preliminary Objections), [1952] LC.J. Rep. 93, is 
the most instructive example of this point. In that case, the United Kingdom sought 
to bring Iran before the Court on the basis of an Iranian declaration of adhesion under 
Article 36. It was apparent that Iran would not comply with any judgment which 
might have ensued. By extremely restrictive interpretation, the Court found itself 
without jurisdiction. In a dissenting opinion, Judge Read observed that some twenty 
days before the Court had upheld its jurisdiction under a similar adhesion in the 
Ambatielos Case (Preliminary Objections), [1952] I.CJ. Rep. at 38, ‘‘. .. notwith- 
standing that a restrictive construction of the jurisdictional clause would have led, 
inevitably, to an opposite result.’’ (Ibid. at 143.) In the Case Concerning the Aerial 
Incident of 27 July 1955 (Preliminary Objections), [1959] I.C.J. Rep. 127, in which 
Israel sought to bring Bulgaria before the Court for downing an Israeli civilian carrier 
which strayed into Bulgarian airspace, the Court disseised itself of jurisdiction, re- 
fusing to construe the Bulgarian declaration of adhesion of 1921 to the P.C.I.J. as 
operative vis-d-vis the I.C.J., under Art. 36(5) of the Statute. The Declaration of 
1921 had been made when Bulgaria was a kingdom. Subsequently Bulgaria became 
Communist. It was highly improbable that she would have complied with a judgment. 
In a joint dissent, four judges, among them Sir Hersch Lauterpacht, argued that the 
Court’s construction would cut away a good deal of its jurisdiction. Subsequently, 
in the Case Concerning Barcelona Traction Light and Power Company, Limited (New 
Application: 1962—-Preliminary Objections), [1964] I.C.J. Rep. 4, the Court seised 
jurisdiction, overruling the majority opinion in the Aerial Incident case and adopting 
the minority view. The close relationship between the power of the Court and its 
willingness to seise jurisdiction has been noted by Schechter, in a comparison with the 
practice of international administrative courts: ‘f. . . the liberal views of jurisdiction 
taken by the administrative courts ...has been taken in an area where practical 
requirements do not demand an excessive measure of judicial restraint in deciding 
jurisdictional issues. The infinite delicacies of questions of infringement of state 
sovereighity and of effectiveness of decisions rendered without prior approval of the 
judicial mechanism by the state or states concerned have no reference to international 
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were formulated restrictively ® or the final judgment was almost Delphic 
in ambiguity.° Although these prophylactic measures preserve the Court 
from the indignity of an impugned judgment, they expose the limited 
réle of a tribunal not buttressed by an enforcement mechanism. 

A third approach to enforcement has been a counsel of despair: En- 
forcement, it is argued, is synonymous with social change which proceeds 
at the tempo of the community at large and cannot be accelerated or 
directed.1° Thus, Professor Triska avers that the problem does not lie 
in the conformity of social reality with law, but of law with social reality.” 


administrative problems.’’ Schechter, Interpretation of Ambiguous Documents by 
International Administrative Tribunals 130 (1964); aeeord, Lauterpacht, The De- 
velopment of International Law by the International Court 91, 243 (1958). 

8 On restrictive formulations of jurisdictional clauses, see note 7 above. In the Case 
Concerning Right of Passage over Indian Territory, [1957] I.C.J. Rep. 125; [1960] 
I.C.J. Rep. 61, a ease with admittedly delicate political overtones, the Court found that 
Portugal had a right of passage in 1955; at the time of decision Goa had already 
been annexed by India! The decision did little more than confirm the status quo at 
two points in time. In the Case Concerning the Northern Cameroons (Preliminary 
Objections), [1963] LC.J. Rep. 38, the Court refused to take jurisdiction, saying: 
‘The Court must discharge the duty to which it has already called attention—the duty 
to safeguard the judicial function.’’ In the Case of the Monetary Gold Removed from 
Rome in 1943 (Preliminary Question), [1954] I.C.J. Rep. 19, the Court applied an 
extremely restrictive and not logically exhaustive construction of the Washington 
Agreement in order to defeat the attachment strategy of the Three Powers (for de- 
* tailed discussion, see note 73 below). In the Advisory Opinion, Interpretation of 
Peace Treaties with Bulgaria, Hungary and Romania, [1950] I.C.J. Rep. 65, 221, the 
Court refused to apply an ut res magis construction to the provisions of the Peace 
Treaties contemplating the arbitral commissions. It was apparent from comportment 
following the first phase of the case that the defendant states would not have complied. 

9 In the Asylum Case, [1950] IL.C.J. Rep. 266, the Court was asked to determine 
whether asylum granted to Sr. Haya de la Torre by the Colombian Embassy in Lima, 
Peru, was in accordance with the Havana Convention on Asylum to which both htigants 
were parties, and, if so, whether Peru was bound to accord safe passage to Haya out 
of the country. The Court held that Colombia was not qualified to make a unilateral 
and definitive characterization of Haya’s alleged offenses as falling within the purview 
of the Convention, and that the grant of asylum had been prolonged beyond the period 
sanctioned in Art. 2(2) of the Convention. On the day on which this judgment was 
handed down, Colombia, invoking Art. 60 of the Statute of the Court, asked for an 
interpretation of the judgment: specifically, did the judgment mean that Colombia was 
obliged to surrender Haya to the Government of Peru. In its judgment on this matter, 
Request for Interpretation of the Judgment of November 20th, 1950, in the Asylum 
Case, [1950] I.0.J. Rep. 395, the Court refused to interpret, holding that the fact that 
the decision was obscure to one party, but perfectly clear to the other, did not make a 
dispute. But the Asylum judgment proved obscure to both parties and, in a subsequent 
joint submission, they asked how it was to be executed, Haya de la Torre Case, [1951] 
I.C.J. Rep. 71. The Court held that Colombia must terminate the asylum, but that 
Colombia was under no obligation to surrender Haya to Peru! 

10 Gossett, ‘‘The Law: Leader or Laggard in Our Society,’’ 51 A.B.A.J. 1131 
(1965). 

11 ‘Compliance with law depends on many things... and cardinally in my opinion, 
on the perceived distance between social reality and the respective legal norm which 
is designed to order that social reality. . . . This is why I would submit that %t is not 
enough to ask how to cause compliance of social reality with law, but also how to cause 
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The extent to which the organized community can implement its policies 
” presents a formidable sociological problem.*7 Undoubtedly, the immedi- 
ate realization of a variety of programs is unfeasible: the consumption of 
social values required for implementation would exceed the promised gains. 
However, effectuation of social programs is usually a gradual process; 
decisions moving towards realization can always be made. Since any de- 
cision will exhibit some degree of conformity or nonconformity with 
projected goals, it is inaccurate to assume that there is no possibility of 
enforcement. Each envisaged program will require a unique strategy, 
timetable and social investment for its realization. 

The analytical distinction between adjudication and enforcement ™ has 
tended to insulate consideration of the issue from lawyers. By implication 
courts and lawyers—the Levites of courts—are not concerned with post- 
adjudicative processes..* Although we frequently invoke Montesquieu’s 
tripartite distinction, no lawyer denies judge-made law or feels that case 
law is beyond the perimeters of his métier. The lawyer’s agility in vault- 
ing artful distinctions must be directed to the adjudication-enforcement 
dichotomy. Another impediment has been the ‘‘political-legal’’ distinction, 
the core of which in international law is simply that what the organized 


compliance of law with social reality.’’? Triska, ‘‘ Different Perceptions of Agreements 
and Disagreements,’’ 1964 Proceedings, American Society of International Law 61. The 
point is well taken, sed quaere if this is the ‘‘cardinal’’ factor in compliance. It is 
one factor, possibly important in certain contexts. Yet given a ‘‘social reality’’ on a 
course towards self-decimation, little is gained by rearranging the law so that it 
sanctions destruction. In those circumstances in which the gap between ‘‘ought’’ and 
‘Sis’? is great, the challenge to lawyers and scholars is to secure a measure of com- 
pliance notwithstanding. For a reductio of Triska’s thesis see Fisher, ‘‘The Veto as a 
Means of Making Third-Party Settlement Acceptable,’’ ibid. 123. He assumes that 
enforcement is impossible, hence the alternatives are to have (1) no adjudicative insti- 
tutions or (2) one subject to a de jure veto. But if, as this article contends, enforce- 
ment is not necessarily impossible, the proposed veto deprives enforcement of one 
potential base of power, the authority of the pronouncement which is to be implemented. 

12 For a perspective on the problem, see Roche and Gordon, ‘‘Can Morality be 
Legislated,’? New York Times Magazine, May 22, 1955, reproduced in part in Auerbach 
(et al.), The Legal Process 311-317 (1961). The primary work in this area, though its 
authority has diminished, is Sumner, A Study of the Sociological Importance of Usages, 
Manners, Customs, Mores and Morals (1907). For a recent critique and re-analysis of 
the problem by a sociologist but from the standpoint of the lawyer, see Rose, ‘‘Socio- 
logical Factors in the Effectiveness of Projected Legislative Remedies,’’ 11 J. Legal 
Ed. 470 (1959). 

13 Tuncel, Exécution des Décisions de la Cour Internationale de Justice d’après la 
Charte des Nations Unies 13-16 (1960); Rosenne, The International Court of Justice 
74, 77-79 (1957); Deutsch, ‘‘Problems of Enforcement of Decrees of International 
Tribunals,’? 50 A.B.A.J. 1134 (1964). 

14 Thus, a review of a recent treatise criticized the absence of a discussion of enforce- 
ment but added apologetically that ‘f. . . the problem of enforcement [is] admittedly 
a problem of government rather than law. ...’’ Potter, review of Friedmann, The 
Changing Structure of International Law (1964), 60 A.J.I.L. 130 (1966). This writer 
must state that he grasps neither the distinct empirical reference of ‘‘law’’ and 
‘í government’? in this context nor the relevance of the sought distinction. 
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community can do is ‘‘legal,’’ what it cannot do is ‘‘political.’’7* To 
assume that enforcement is ‘‘political’’ is to beg the question. 


I 


Enforcement refers to the transformation, by community means, of 
authoritative pronouncement into controlling reality. Organized eom- 
munities enforce their authority in two ways: By direct enforcement they 
supervise the physical transfer of what was decreed in authoritative de- 
cision. By indirect enforcement they impose sanctions on the miscreant 
in order to persuade him to comply with community norms.?* Direct 
enforcement is frequently substitutive, t.e., the community arranges for the 
physical transfer of an equivalent in value to the original object of 
decision." 

The community may resort to indirect enforcement because it is simply 
incapable of enforcing its authority directly. The assets in question may 


15 fí, .. the term ‘political dispute’ may include all disputes, whether or not they 
involve legal questions, which a State refuses to submit to judicial settlement either 
in accordance with the lex lata or de lege ferenda....’’ Briggs, The Law of Nations 
1043 (2nd ed., 1952). ‘‘Any conflict between States as well as between private 
persons is economie or politieal in character; but that does not exclude the possibility 
of treating the dispute as a legal one.’’ Kelsen, ‘‘Compulsory Adjudication of Inter- 
national Disputes,’? 37 A.J.LL. 401-402 (1943). See also, Kelsen, The Law of the 
United Nations 478-479 (1950); Lauterpacht, The Function of Law in the International 
Community 51 ff. (1933). 

16 The traditional Austinian definition of sanctions, ‘‘the evil which will probably 
be incurred in case a command be disobeyed ...’’ (Austin, The Province of Juris- 
prudence Determined and the Uses of the Study of Jurisprudence 15 (Hart Introduction, 
1954) ), focusing on the deprivatory effect, tends to limit attention to community treat- 
ment of criminal behavior: Lasswell and Arens, In Defense of Public Order 14 (1961); 
Hart, the Concept of Law 24 (1961). The spectrum of techniques by which a modern 
community supports its laws includes indulgences as well as deprivations, the carrot 
as well as the stick. See Lasswell and Arens, ‘‘Toward a General Theory of Sanc- 
tions,’’ 49 Iowa Law Rev. 238, 234 (1964). The following definitions emphasizing 
function rather than the specific sanctions used in a given period, tend to assimilate 
direct and indirect enforcement: ‘‘ Action taken by members of the international com- 
munity against an infringement, actual or threatened, of the law.’’ International 
Sanctions, a Report by a Group of Members of the Royal Institute of International 
Affairs 16 (1938); **Deprivations or indulgences of individual and group norms for 
the purpose of supporting the primary norms of a public order system... .’’ Lass- 
well and Arens, op. cit. at 14; ‘f. .. there are ample sanctions (in international law) 
if sanctions be defined as implementing techniques or available base values—at the 
disposal of the general community of states... .’’? McDougal, ‘*The Impact of 
International Law upon National Law: A Policy-Oriented Perspective,’’? 4 S. Dak. 
Law Rev. 25, 50-51 (1959). On the principle of ‘‘sanction equivalents,’’ see Dession, 
‘The Technique of Public Order: Evolving Concepts of Criminal Law,’’ 5 Buffalo 
Law Rev. 22, 32 (1955). 

17 In primitive phases of commercial development, irreplaceable value is attached to 
specific objects, ¢.g., a bailment of coins to a money-lender requires return of precisely 
those coins. As concepts of value become more sophisticated, scales of equivalence 
permit substituted performance and, hence, freer commercial flow. Thus, in the de- 
velopment of common law, the trend has been from debt to detinue and from specifie 
performance to substitutive performance. 
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be out of jurisdiction or intangible, hence not subject to seizure’ and 
transfer. They may have been consumed in delicto; hence sanctions dem- 
onstrate community opprobium prospectively. In other instances direct 
enforcement is possible, but the community chooses indirect instrumentali- 
ties for other reasons. They may be more economical, more expeditious 
or may encounter less resistance. 

International enforcement theories were forged when the interaction 
between nations was relatively low. The assets of any one state were 
usually found within its territorial bounds. Since direct enforcement 
would have required physical intervention, indirect enforcement alone 
seemed feasible.!8 Massive changes in the international context have 
rendered this line of thinking anachronistic. As the level of international 
interaction has risen and as governmental programs have broadened, an 
enormous quantity of state assets is found abroad. Contemporary enforce- 
ment theory should concentrate on the hitherto neglected possibilities of 
direct and substitutive enforcement. 

In an organized community the expectation of the effectiveness of en- 
forcement mechanisms is a factor inducing compliance. Enforcement be- 
comes a ‘‘self-fulfilling prophecy.” 1° In an unorganized polity, in which 
the record of enforcement is erratic, active measures are required in a 
larger number of cases. If these measures are successful, expectations 
of effectiveness are generated, permitting enforcement machinery subse- | 
quently to fulfill its function by symbolic presence rather than by active 
intervention. If the measures are unsuccessful or equivoeal, voluntary 
compliance will remain low. The impact of success or failure on ex- 
pectations of future effectiveness emphasizes the exigency of care in the 
very choice of cases for enforcement.”° 

In a well-organized community power is concentrated in an authorized 
and centralized enforcement agency: the sheriff, and, on the macronational 
scale, the executive branch. Jeremiads about the unenforceability and 
‘‘non-law’’ quality of international law”? stem, in great part, from the 
fruitless search for a comparable centralized, organic international sheriff. 
Such an institution does not exist.2? This does not mean that international 
law must remain sanctionless: 


18 League of Nations Covenant, Art. 16, pars. 14; U.N. Charter, Arts. 41 and 42. 
In neither document is there express mention of direct means of enforcement, an over- 
sight which appears to stem from anachronistic thinking in this area. 

19 Roche and Gordon, loc. cit. note 12 above, at 314. 

20 Since enforcement does not take place in a vacuum, but cuts directly into the 
warp and woof of the social fabric, the anticipated responses of the entire community 
or of that section of the community affected by the decision are a major factor in 
choosing direct enforcement or a particular weapon from the ‘‘sanction arsenal’’ in 
indirect enforcement. See Landis, The Administrative Process 90-91 (1938). 

21 See Austin, op. cit. note 16 above, at 12, 127, 142, 201; Patterson, Jurisprudence: 
Men and Ideas of the Law 175-178 (1953). 

22 For discussion of the putative rôle of the Security Council under Art. 94(2) of 
the Charter, see below at p. 14. 
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‘The real difference in this respect between municipal and interna- 
tional law is not that the one is sanctioned and the other is not, but 
that in the one the sanctions are organized in a systematic procedure 
and that in the other they are left indeterminate. The true problem 
for consideration is therefore not whether we should try to create 
sanctions for international law, but whether we should try to organize 
them in a system.?? 


The creation of an organic, international sheriff is a long-range goal. In 
the interim a functional system ** of international enforcement can be an 
instrument for preserving current minimum order and for laying the 
groundwork for future institutionalization of the world community. 

A functional system is based on the political-legal elements at play in 
an enforcement process: community authority and effective power. The 
relevant social context is scrutinized and combinations of authority and 
effective power, which can act functionally as an enforcement system, are 
arranged. From the spectrum of possible relationships, that combination 
which can enforce most economically, yet poses the least Jeopardy to inter- 
national peace, is chosen. 

The functional system is applied, almost intuitively, by the lawyer seek- 
ing to gain judgment execution in another jurisdiction. The lawyer who 
has gained a judgment in province A, but cannot execute there, will seek 
execution in a province having control over the assets of the judgment 
debtor. If provinces B, C and D each have control of adequate assets, 
the choice of an enforcing forum will turn on other factors: attitudes 
toward foreign judgments, complexity or simplicity of procedure, bond 
requirements, geographical distance, etc. One province will present the 
most attractive opportunities for enforcement. International enforcement 
is more complex. Many of the factors which were predictably stable in a 
municipal arena manifest heightened variability and sensitivity to po- 
litical crisis in International law. Hence numerous factors which mu- 
nicipal counsel need not consider must be scrutinized systematically by 
international lawyers. 

A functional method of enforcement which adapts and systematizes the 
intuitive approach of the municipal lawyer in extra-jurisdictional enforce- 
ment is presented here. The subject for enforcement is a hypothetical 


23 Brierly, ‘‘Sanctions in International Law,’’ in Lauterpacht and Waldock, The Basis 
of Obligation in International Law and Other Papers of the Late James Leslie Brierly 
212 (1952). 

24 ‘í Functional’? is used to refer to the components of the act of enforcement, rather 
than to the organ which is supposed to perform the act. Due to the absence of a 
centralized international enforcer, a conventional ‘‘organic’’ approach is of limited 
utility. 

25 To cite the most obvious case, if we assume that nation-state A is capable of en- 
forcing an award or judgment most effectively and economically, we may discover that 
while A is willing to enforce P’s award against D, it is unwilling to enforce it 
against D,. This may be because the basis of enforcement is a commercial treaty 
which does not extend to D, or because D, is a member of the same political bloe. 
_For further discussion of this aspect of enforcement, see below at p. 9. 
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I.C.J. decision.2* Primary attention is given to direct and substitfitive 
enforcement, though the possibilities for indirect enforcement are examined 
eursorily. This model has two objectives: to secure compliance with I.C.J. 
judgments and at the same time to generate expectations of an effective 
international enforcement system, favorable to the ultimate creation of a 
centralized international enforcer. 

The functional model of enforcement comprises four elements: the target 
state, which has lost the Judgment, the enforcers, the power bases of en- 
forcers applicable to the enforcement problem at hand, and the strategies 
to be employed.?” 

1. Enforcers: Potential enforcers include general international organi- 
zations, functional agencies, regional organizations, nation-states acting 
jointly or severally and non-official groups of individuals. Not all of these 
entities have direct control over the assets of the target state. Neverthe- 
less, a state with control will frequently find it easier to act if it is ‘‘di- 
rected’’ by an authoritative organization. A strategy of enforcement may 
co-ordinate a controlling state and a non-controlling but highly authori- 
tative organization. For example, if certain assets of the target state 
are in republic X, its government might find it inexpedient to transfer 
these assets to state Y, the judgment ereditor, solely on the basis of Y’s 
request. The target state would interpret the act as hostile and might 
retaliate. It is recommended that Y move that an international organiza- 
tion ‘‘enjoin’’ X to transfer the assets, thereby permitting X to participate 
in enforcement without bearing primary responsibility. If the target state 
or its ally were capable of vetoing an injunction in a general organization, 
Y is urged to seek a regional or specialized organization in which the target 
does not enjoy a veto power. 


26 Tho model may be applied, mutatis mutandis, to the enforcement of any other 
international decision, ¢.g., arbitral awards, Security Council decisions, ete. In a 
number of senses, an I.C.J. judgment is easier to enforce. The concept of the finality 
of a res judicata tends to augment the authority of judicial decisions. An arbitral 
award may be vitiated by a claim of nullity in international law, see Balasko, Causes 
de Nullité de la Sentence Arbitrale en Droit International Public (1938). Similarly, 
the decisions of any international organization, operating under the regime of an 
international treaty, may be challenged for being in excés de pouvoir or ultra vires 
the instrument: see Certain Expenses, loc. cit. note 2 above. I.C.J. judgments, on 
the other hand, are allegedly immune from such lateral attacks. In the Awards of the 
Administrative Tribunals, [1954] I.C.J. Rep. 47, the Court stated that the awards of a 
permanent tribunal, functioning under a special statute and within an organized legal 
system, were not susceptible to nullity (ibid. at 55-56). This holding would appear to 
include judgments of the Court. In an individual opinion, Judge Winiarski took 
exception to this point (ibid. at 65). 

27 Within the limits of this article, only a truneated version of the model can be 
presented. A comprehensive system of functional enforcement would comprise (1) 
Enforcers and Targets; (2) Their Perspectives; (3) Potential Enforcement Arenas; 
(4) Bases of Power of both Enforcers and Targets; (5) Strategies of Modalities of 
Enforcement; (6) Enforcement Outeomes; (7) Post-Outecome Effects, i.e., trends 
toward or away from the institutionalization and centralization of international en- 
forcement. The four phases which are not discussed expressly in the text have been 
assimilated to the other three. 
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Tire subjectivities of the elites in potential enforcing polities are of 
major significance. Do elites tend to identify themselves with the target 
or the creditor state? Do they commit themselves to an international 
program which favors peaceful resolution of disputes? Does the judg- 
ment in question offend their own public policies? These factors are 
indicators of the willingness (as opposed to capacity) of third-party states 
to participate in enforcement. 

2. Power Bases: Power bases of enforcers divide into authority and 
efective power. The latter is expressed in military and economic might. 
A community authorizes its sheriff to implement pronouncements and vests 
in him enough effective power for the task. The felicitous conjunction of 
authority and control is rarely found in one entity in international law. 
Certain organizations enjoy a general mandate to enforce, but have 
neither direct control over assets nor the capacity to acquire it. Effective 
power is primarily vested in states. In exceptional eases it is found in 
functional organizations.”® Ideally, enforcement is compounded of both 
authority and effective power; consequently entity combinations must be 
forged. 

The conventional combination consists of a directive from an authori- 
tative organization to a controlling organization or state. Unfortunately, 
applications for enforcement directives in the United Nations can be 
blocked.®® Directives from regional or functional organizations have a 
higher probability of success, though their judgment-enforecement au- 
thority is more tenuous. Where recommended combinations are unfeasible, 
joint or unilateral action must be pursued. Depending upon the context, 
such actions may acquire an ad hoc authority,*! 


28 Thus, the Security Council under U.N. Charter, Art. 94, par. 2, and the Council 
of the League of Nations under the Covenant, Art. 13, par. 4. 

29 Notably the International Monetary Fund, the International Bank for Reconstruc- 
tion and Development and the Inter-American Development Bank. For discussion of 
their potential enforcement rôle, see below at p. 16. 

30 U.N. Charter, Art. 27, par. 3. Rosenne, The International Court of Justice 107- 
108 (1957), is of the opinion that the veto will not be used against action under Art. 
94(2), for ‘*. . . the Security Council is unlikely to set about wilfully destroying the 
power of the Court... .’’ There is little to support this optimism. Moreover, it is 
difficult to imagine that the U.S.S.R., which is doctrinally antipathetic to international 
adjudication, is anxious to maintain or to extend the power of the Court. After the 
I.C.J. had indicated interim measures in the Anglo-Iranian Oil Co. Case, [1951] I.C.J. 
Rep. 89, the United Kingdom lodged the question of the decision’s enforcement on the 
agenda of the Security Council under Arts. 35 and 94 (U.N. Security Council, Official 
Records, Supp., 1951, Doc. 8/2857). Although the extended procedural discussions 
were superseded by events, the verbatim record indicates that the U.S.S.R. would have 
vetoed any enforcement measure against Iran. 

81 The phenomenon of state officials acting functionally as international decision- 
makers has been termed dédoublement fonctionnel; for an exposition by the coiner 
of the term, see Scelle, ‘‘le Phénomène juridique du dédoublement fonctionnel,’’ in 
Schitzel and Schlochauer, Rechtsfragen der Internationalen Organisation: Festschrift 
fiir Hans Wehberg 324 (1956). For a comparable description, see Kelsen, Principles 
of International Law 12-14, 21, 25 (1952). For a critique of the doctrine, see Fried- 
mann, The Changing Structure of International Law 148 (1964). The concept is of 
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3. Strategies: The Charter sets out a spectrum of sanctions for indifect 
enforcement,?? but there is no comparable enumeration of techniques for 
direct or substitutive enforcement. In fact, the world community’s 
arsenal is well stocked with such techniques: attachment, garnishment, 
liens, freezing of assets, restrictive licensing, dumping, termination of aid, 
ete. Sovereign immunity, which is likely to be invoked as a defense, is 
subservient to the duty to comply. It is not an absolute right; im- 


utmost importance to a functional system of international enforcement. Coercive acts 
which would ordinarily be considered delictual become lawful if the community employs 
them for a valid purpose, e.g., Judgment enforcement. If the community has no en- 
foreer and individuals undertake the task, their coercive acts may become lawful since 
they are employed for a valid community purpose. (This concept is broader than the 
traditional doctrine of self-help, which is concerned only with the personal aspect rather 
than the community aspect of the implementation of legal rights.) Thus, for example, 
if state X refused to honor the immunity of judgment-defaulting state Y and trans- 
ferred its assets to the judgment creditor, Y could not claim that X had acted unlaw- 
fully. This line of reasoning, it is submitted, is sounder than a formulation of ez 
delicto non oritur jus. The Corfu Channel Case has been adduced as contrary authority. 
There, the United Kingdom petitioned the International Mine Clearance Board to 
sweep the straits after the accident had occurred. The Board ordered a sweep subject 
to Albanian consent. When Albania refused, the U.K. swept the mines over her 
protest and subsequently presented them to the Court as evidence. The mines were 
treated as admissible, but the Court ruled that the U.K. had violated Albanian sovereignty 
in collecting them. However, the Court refused to sanction the U.K.; the only satis- 
faction tendered Albania was the declaration of breached sovereignty: The Corfu 
Channel Case (Merits), [1949] I.C.J. Rep. 4. 

82 See Arts. 41 and 42. Art. 5, dealing with suspension of membership rights of a 
state against which enforcement action is being taken, is also an instrument of indirect 
enforcement. Expulsion, a similar instrument (Art. 6), is generally deplored as an 
inappropriate and ineffective sanction. See Jenks, ‘‘Some Constitutional Problems of 
International Organizations,’’ 22 Brit. Yr. Bk. Int. Law 1 (1945); Sohn, ‘‘ Expulsion 
or Foreed Withdrawal from an International Organization,’’ 77 Harvard Law Rev. 
1381 (1964). For the minority doctrinal view that suspension and/or expulsion are 
appropriate sanctions, see Friedmann, op. cit. note 81 above at 88-94. 

33 Only the briefest reference can be made to the vexed problem of sovereign im- 
munity in this article. Sovereign immunity generally refers to the self-imposed bar of a 
domestic court to impleading a foreign state before it. Hence the judicial doctrines 
developed regarding sovereign immunity do not apply to most of the instances which 
are discussed in this article. Not only is there no authority against executive attach- 
ments, but state practice clearly demonstrates that it is held to be a lawful form of 
self-help in international law (for citation of instances, see note 74 below). In regard 
to the bar as applied in courts, it may be noted that it refers to impleading but not to 
enforcing. Enforcement may be taken against immovable property and commercial 
property if it is not used for diplomatic or consular purposes: ‘‘Competence of Courts 
in Regard to Foreign States,’’?’ Harvard Research in International Law (Jessup, re- 
porter), 26 A.J.I.L. Supp. 707 (1932), and see the survey of cases and state practice 
there. This is essentially the jus gestionis—jus imperii test, applied with varying 
degrees of conformity in most national jurisdictions. See Lauterpacht, ‘‘The Problem 
of Jurisdictional Immunities of Foreign States,’’? 28 Brit. Yr. Bk. Int. Law, 220, 262 
(1951); Sucharitkul, State Immunities and Trading Activities in International Law, 
passim (1959). The doctrine has been given overt application by American courts 
since the ‘‘Tate Letter’’: Victory Transport, Ine. v. Comisaria General de Abastect- 
mientos y Transportes, 336 F.2d 354 (2d Cir., 1964). The restrictive construction of 
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mphity is granted to members of the international community who evi- 
dence capacity and willingness to fulfill their obligations. Just as im- 
munity from execution is not, semble, granted to an unrecognized state,’ 
it should not be accorded to a delinquent state. Much of the doctrine and 
practice of immunity hinges upon implications of reciprocity and retalia- 
tion. Therefore, immunity should be pierced in fora insusceptible to 
retaliation. If the judgment creditor, for example, pursues a strategy of 
indirect enforcement aimed at a state-owned ship of the target, attachment 
proceedings should be initiated in a port of call of a state which does not 
send its own ships to the target state. 

The contemporary problem in indirect enforcement is the lawfulness 
of strategies. The unilateral guerre d’exécution was lawful, under cer- 
tain circumstances, until 1945. The subsequent effect of Charter Article 
2(4)%° is ambiguous. If it is not construed as an absolute prohibition, then 
only unlawful use of force is proscribed.” Given the Charter’s commit- 


the doctrine of sovereign immunity, recommended by the Tate Letter, has been applied 
to initial jurisdiction and will, presumably, be applied to subsequent enforcement. 

84 Ag in the preceding note, the immunity discussed here is to judgment enforcement 
rather than to impleading. It is venerable precedent that an unrecognized state, as 
well as one enjoying de jure or de facto recognition, cannot be impleaded against 
its will in American courts: Nankivel v. Omsk All-Russian Government, 142 N.E. 
569, 23 N.Y. 150; United States v. New York Trust Co., 108 F. Supp. 766, re-arg. 
denied, 14 R.E.D. 186, aff’d., C.A., 208 F.2d 624, rev’d on other grounds, 75 S.Ct. 423, 
348 U.S. 356. However, there would appear to be no bar to enforcement against an 
unrecognized state. Such a state is one which, by definition, cannot maintain an ac- 
credited embassy or consular mission. Hence, in theory at least, any of its property 
within the territory of the enforcing state would be subject to judicial attachment. 
Despite the absence of a formal bar, it is probably good policy to accord a de facto 
immunity to that property which is actually being used for diplomatie and/or consular 
purposes, though even this property might be seized if no other were available or if the 
repudiation of the international judgment were especially gross. 

35 In the Preferential Treatment of Claims of Blockading Powers Against Venezuela, 
1904 (Germany, Great Britain and Italy v. Venezuela, Belgium, Spain, United States, 
France, et al.), 9 U.N. Reports of Int. Arb. Awards 99, the Permanent Court of Arbi- 
tration upheld the lawfulness of a blockade of Venezuela for non-payment of debts, 
and gave priority to the costs of the blockade. Even more in point is the Cerruti 
case, in which Venezuela impugned an award, whereupon Italy bombarded her and 
Venezuela complied, 11 bid. 377. The Porter Convention of 1907 aimed at limiting 
the use of force in the collection of contract debts. Art. 1 in fine provided, however, 
that the Convention did not apply ‘f... when the debtor state refuses or neglects to 
reply to an offer of arbitration, or, after accepting the offer, prevents any compromis 
from being agreed on, or, after the arbitration fails to submit to the award.’’ Seott, 
Reports to the Hague Conferences 1899 and 1907, pp. 489, 491 (1917). Under the 
League of Nations Covenant, Arts. 12, 13 and 15, resort to war was limited to certain 
contingencies, but a guerre d'exécution in the face of recalcitrant default was lawful. 

86 Art. 2(4) provides: ‘*‘All Members shall refrain in their international relations 
from the threat or use of force against the territorial integrity or political independence 
of any state, or In any other manner inconsistent with the Purposes of the United 
Nations.’? But see Arts. 51 and 62. 

37 Professor Waldock argues that Art. 2(4) constitutes an absolute prohibition of 
the use of force: Waldock, ‘‘The Regulation of the Use of Force by Individual States 

. in International Law,’’ 81 Hague Academy, Recueil des Cours 455, 492 (1962). In 
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ment to adjudication,’ coercive judgment enforcement might be lawful. 
The criteria of a valid guerre d’exécution would be (1) exhaustion of all 
possibilities of direct enforcement, (2) use of force commensurate with 
the objective, (3) compliance with the laws of war, (4) a context showing 
little likelihood of escalation. Use of the military strategy should, of 
course, come under the aegis of an authoritative organization whenever 
possible. 

Some of the disillusionment with economic sanctions ?? can be traced to a 
failure to clarify objectives. The economy of the target is rarely so de- 
pendent upon external economies that such sanctions could strike its in- 
dustrial base with the decisive impact of strategic bombing.*® Not infre- 


an illumination of Art. 2(4) on policy grounds, McDougal and Feliciano reach the 
same conclusion: McDougal and Feliciano, Law and Minimum World Public Order 
207-208 (1961). The late Judge Lauterpacht felt that the prohibition did not extend 
to ‘‘the use of force in fulfillment of the obligation to give effect to the Charter ...’’: 
2 Oppenheim-Lauterpacht, International Law 154 (1952). Since judgment compliance 
is an obligation of the Charter (Art. 94(1)), it would appear that Lauterpacht did 
not rule out use of force to implement I.C.J. decisions. Professor Stone argues that 
Art. 2(4) prohibits only use of force ‘‘against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with the Purposes of 
the U.N.’’ It does not, however, prohibit its use for purposes consonant with the 
Charter: Stone, Aggression and World Order 95 (1958). According to Judge Jessup, 
international law tolerated self-help only because there was no international organiza- 
tion competent to act in an emergency. With the establishment of the U.N., there 
is such an organization, hence self-help is unlawful: Jessup, A Modern Law of 
Nations 157 (1949). But this assumes an efficacious organ. In fact, as Kelsen, Tho 
Law of the United Nations 269 (1950), and Judge Fitzmaurice have observed, ‘‘The 
Charter frowns on self-help without... having put anything im its place.’’ Fitz- 
maurice, ‘‘The Foundation of the Authority of International Law and the Problem 
of Enforcement,’’ 19 Modern Law Rev. 1, 5 (1956). Thus, if Art. 2(4) is construed 
as an absolute prohibition, it is probable that no force will be used to support inter- 
national law. 

38 See U.N. Charter, Arts, 1, 33, 36, 92. 

39 For a general critique of economic sanctions, see Taubenfeld and Taubenfeld, ‘‘The 
Economie Weapon: The League and the United Nations,’’ 1964 Proceedings, American 
Society of International Law 183. A more sophisticated, though equally pessimistic 
treatment is found in Galtung, ‘‘On the Effects of International Economic Sanctions,’’ 
19 World Polities 378 (1966). In neither of these studies, it may be noted, is tho 
objective of economie sanctions stated in a satisfactory manner. Professor Galtung, 
expressly, and the Taubenfelds, by implication, assume that the objectives of economic 
sanctions are the disruption of the political organization of the target state. But 
this is a rather out-dated view of the aims of any coercive strategy: see Schelling, 
Arms and Influence (1966). Appropriately formulated, the aims of coercive strategies, 
as of persuasive strategies, are to affect the perspectives of the target elites in such 
manner that they conform to a desired pattern of behavior. In many circumstances, 
the instrumental means may not require disruption of political organization; the 
more modest the necessary means, the more attractive and potentially effective the 
modality of economic sanctions. An appraisal of the use of economic sanctions against 
South Africa and the many difficulties involved may be found in the working papers 
included in Segal (ed.), Sanctions against South Africa (1965). 

40 Taubenfeld and Taubenfeld, loc. cit. note 39 above at 189. Galtung, loc. cit. 
note 39 above, uses GNP and foreign trade statistics as a possible means of developing 
a scale of vulnerability to economic sanctions. But since his focus comprehends more ' 
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quently indiscriminate economie sanctions have strengthened rather than 
weakened the target. Economic strategies must be sharply honed to a 
particular purpose. If, for example, political-economic analysis of the 
target reveals that a wealth elite, with access to political power, can be 
severely damaged by a particular sanction, that sanction alone should be 
used in order to motivate the elite to pressure its government to comply. 
Carefully planned sanctions may bring about compliance without the 
dysfunctional results of the total embargo. 


II 


Five possible applications of the proposed enforcement system will be 
briefly sketched. Attention is focused on the range of enforcers rather 
than on the target. Potential combinations of authority and effective 
power are designated where appropriate. 

1. General Orgamezations: Article 94(2) of the Charter of the United 
Nations provides that, in case of non-compliance with an I.C.J. judgment, 


. . . the other party may have recourse to the Security Council, which 
may, if it deems necessary, make recommendations or decide upon 
measures to be taken to give effect to the judgment. 


At the United Nations Conference on International Organization in San 
Francisco, Cuba had proposed that the Statute be amended to allow a 
judgment creditor to appeal total or partial non-compliance to the Council; 
the Council would then be obliged to adopt measures necessary for execu- 
tion.*? Opponents of the amendment argued that a state would have re- 
course to the Council even without the amendment, in accordance with 
Chapters VI and VII of the Charter. This argument failed to dissuade 
Cuba and its supporters, since it conditioned enforcement action on a 
finding of threat to or breach of the peace; this circumstance, however 
defined, need not follow non-compliance. A compromise solution, Article 
94(2), permitted recourse to the Council but made its subsequent enforce- 
ment action discretionary.** 

The fundamental ambiguity of Article 94 lies not in itself but in its 


than the economic features of the target-economy, he concludes that even states which 
are highest on the vulnerability scale can draw upon other tangible and psychological 
resources in order to mitigate the effects of the sanctions. 

41 Taubenfeld, loe. cit. at 191. For a prediction of a like occurrence in South Africa 
if sanctions are applied, see Marvin, ‘‘Sanctions against South Africa: the Impact 
and the Aftermath,’’ in Segal, op. cit. note 39 above, at 234-241. 

42 Doc, 2, G/14 (g), WD 41, 13 U.N.C.I.0. 507 (Committee IV/I). The Cuban 
delegate subsequently amended the proposal but in its amended form it remained sub- 
stantially the same. The problem of enforcement had originally been raised by the 
Committee of Jurists in Washington, which had suggested that some provision be 
made for it in the proposed Charter. 14 U.N.C.1.0. 209, 210, 853. 

43 13 <bid. 461. 

44 Ibid. The vote was 26-5; the voters are not cited in the record. Subsequently, 
in the co-ordinating committee, the discretionary, as opposed to mandatory, enforcement 
' rôle of the Council was reinforced. Ibid. 
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relationship with the rest of the Charter. Security Council decisions 
may commission armed force or measures short of such force only if peace 
is threatened.*® Clearly not every act of non-compliance constitutes an 
imminent threat to the peace. Were Article 94(2) an mdependent form 
of action, by-passing the need for a finding of a threat to the peace, it 
would have enormous constitutional and enforcement significance; on the 
juridical level, at least, it would make the United Nations a real inter- 
national enforcer. The matter has not been clarified by doctrine“ or 
practice.*® These as yet inextricable difficulties and the inordinate power 


45 A frequent criticism of Art. 94(2) and one which was raised by supporters of the 
Cuban amendment, was that the discretionary element in enforcement tended to under- 
mine the authority of the Court. In fact, enforcement agents in any polity must have 
a wide discretion in choosing which eases to enforce and what means to employ. See 
note 20 above. Art. 13(4) of the Covenant, it may be noted, fixed a mandatory duty 
to enforce; the League Council in the Hungarian-Rumanian Optants Case treated the 
article as discretionary and did not enforce. 8 League of Nations Official Journal 
1379 ff. (1927). 

48 See U.N. Charter, Ch. 7. 

47 Paradoxically, it is the U.S.S.R., adamantly opposed to international adjudication, 
which has consistently argued that Art. 94(2) is a separate form of action; the 
United States has construed the article as contingent on a threat to the peace. At 
the U.N. Conference in 1945, the Russian representative, Golunsky, commenting on the 
final draft of the provision, said it ‘f. . . made a considerable change in the functions 
of the Security Council. Formerly, the Security Council had jurisdiction only in 
matters concerned with the maintenance of peace and security. This Article would 
give the Council authority to deal with matters which might have nothing to do with ° 
security.’? 17 U.N.C.I.O. 97. The American representative, Dr. Pasvolsky, countered 
that there was a ‘f. . . close connection’’ between the enforcement provision and what 
is now Ch. VII, and he wondered if there was a necessity for duplication. Ibid. at 98. 
Subsequently, as the State Department’s representative before the Senate Committee 
on Foreign Relations, Pasvolsky said in regard to Art. 94(2) that ‘‘The Council may 
proceed, I suppose, to call upon the country concerned to carry out the judgment, but 
only if the peace of the world is threatened, and if the Council has made a determina- 
tion to that effect.’’ Hearings before the Committee on Foreign Relations, United 
States Senate, on the Charter of the United Nations, 79th Cong., ist Sess., July 9-13, 
1945 (Revised) at 286. Green Hackworth took the same position, ibid. at 331-332. 
The Russian position, as stated by Professor Korovin in 1946, is that ‘‘Execution of 
the decisions of the tribunal are guaranteed by the Security Council with all the means 
at its disposal.’’ Korovin, ‘‘The Second World War and International Law,’’ 40 
A.J.I.L. 742 (1946). 

48 The only instance in which Art. 94(2) was invoked is an interjudicial phase of the 
Anglo-IJranian Oil Co. Case. Pursuant to a request by the United Kingdom, the Court 
had indicated interim measures, enjoining Iran to postpone implementation of its 
nationalization until the ease was heard on the merits, [1951] I.C.J. Rep. 89. Iran 
ignored the ruling and proceeded with the nationalization: Ford, The Anglo-Iranian 
Oil Dispute of 1951-1952, p. 277 (1954). The U.K. responded by lodging the matter in 
the Security Council under Arts, 33, 36 and 94(2). U.N. Security Council, 6th Year, 
Official Records, Supp., Doc. 8/2357 (1951). The prolonged and inconclusive pro- 
eedural discussion which followed permitted Iran to flout irremediably the prescribed 
interim measures. Subsequently the U.K. submitted a revised draft resolution, with 
no direct reference to Art. 94(2). Speaking for the U.K., Sir Gladwyn Jebb said: 
‘€, .. there is not much point in our now suggesting that the Government of Iran 
should be called upon ‘to act in all respects in conformity with the provisional mea- 
sures by the Court’... , they have, unfortunately, and to some extent now been over-. 
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of the permanent members of the Council suggest that the United Nations 
cannot function as the world’s sheriff.*® 

2. Functional Orgamzations: Functional agencies linked to the United 
Nations have committed themselves to assist the Security Council in the 
execution of Chapter VII of the Charter. The reluctance of many of 
the agencies to obligate themselves is reflected in their qualified duty to 
support as expressed in many of the Special Agreements.®*+ In certain 
instances, a directive from the Council does initiate automatic sanctions 
within the agency’s operational arena. The economic agencies, which 
have control over assets of states and which hence can enforce by direct 
substitution, retained a discretion as to whether and by what means they 
will implement Security Council directives.® 

A Council directive would accord a high authority to agency enforce- 
ment and, at the same time, shift the onus of primary responsibility. It 


taken by events.” U.N. Security Council, 6th Year, Official Records, S/P.V. 560, 
pp. 1-2 (1951). 

49 The potential enforcement rôle of the General Assembly, exercising its ‘‘ secondary 
responsibility’’ for keeping the peace and acting under the ‘‘Uniting for Peace Resolu- 
tion’’ (General Assembly Res. 377 (V)), requires an examination which is beyond the 
scope of this paper. Should one of the veto Powers block action under Art. 94(2) in 
the Council, it is not unlikely that the Assembly will arrogate an enforcement rôle. 
For discussion of Assembly jurisdiction in such circumstances, see Reisman, ‘‘ Revision 

of the South West Africa Cases,’’? 7 Virginia J. Int. Law 4, 26-38 (1966). 

* 80 Art. 48(2) of the Charter envisaged a network with other international agencies 
for enforcement purposes ‘‘... by including in the agreement with each specialized 
agency an undertaking to assist the Security Council, upon its request, in the applica- 
tion of measures envisaged in Article 41 of the Charter.’’ Report of the Preparatory 
Commission of the United Nations, Ch. III, see. 5(19) (1946). For a discussion of 
the problems involved in the negotiation of these agreements, see Sharp, ‘‘The Special- 
ized Agencies and the United Nations: Progress Report I,’’ 1 International Organiza- 
tion 460, 467 (1947), and idem, ‘‘ Progress Report I1,’’ 2 ibid. 247 (1948). 

51 Thus, the Universal Postal Union wanted no links whatsoever with the U.N. and 
acceded to a nexus only under strong diplomatic pressure. Codding, Universal Postal 
Union 218-220 (1964). In a number of other cases, the agency in question succeeded 
in retaining total discretion as to response to a Security Council directive. Thus, 
while I.C.A.0. ff... . agrees to cooperate ...in rendering such assistance to the 
Security Council as that Council may request, including assistance in carrying out 
decisions of the Security Council for the maintenance or restoration of international 
peace and security’? (8 U.N. Treaty Series 324, 330), the Special Agreement with the 
I.M.F. does no more than take note of the obligations of its component members 
under Art. 48(2) and state that the Fund will ‘‘... have due regard for decisions of 
the Security Couneil under Articles 41 and 42...°’ Art. 6(1), Agreement between 
the United Nations and the International Monetary Fund, 16 U.N. Treaty Series 328, 
332 (1948). 

52 For example, Art. 7 of the I.C.A.0O. Special Agreement, 8 U.N. Treaty Series 324, 
330, and Arts. 87 and 88, Convention on International Civil Aviation (T.I.A.8., No, 
1591), 15 U.N. Treaty Series 295, 354. 

53 Bee Art. 6(1), Agreement between the United Nations and the International 
Monetary Fund, loc. cit, and Art. 6(1), Agreement between the United Nations and 
the International Bank for Reconstruction and Development, 16 U.N. Treaty Series, 
346, 350 (1948). For a textual analysis of the Special Agreements, see Aufricht, 
‘Suppression of Treaties in International Law,’’ 37 Cornell Law Q. 691 (1952). 
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may also be possible to by-pass the Council and undertake enforcement 
directly through the agencies. In the economic agencies, for example, 
every member state has a ‘‘eurrent account’’ in gold and national cur- 
rency." The judgment creditor might move the agency to attach these 
funds or to transfer target funds to the account of the creditor. Such 
a strategy can anticipate resistance from the agencies. From their point 
of view, national currency is their working capital. Under certain cir- 
cumstances, however, they might be persuaded to view the matter other- 
wise. If, for example, the target state announced that it intended to 
withdraw, the currency would change character **; the agency might be 
less reluctant to transfer it to the account of the judgment creditor. It 
might also be persuaded to co-operate if it were probable that mere pre- 
liminary moves to attach would impel the target to comply voluntarily. 
The agencies have an aversion to the politicization of their activities, hence 
they might be exhorted to initiate an interpleader by paying the money 
into Court.5® Finally, although the agencies enjoy a strong procedural 
immunity,*” there may be some possibility of municipal court action 
against the funds they hold. 

3. Regional Organizations: The political interdependence which fre- 
quently precedes the constitution of regional organizations makes a re- 
gional state quite vulnerable to the concerted action of its neighbors. 
Thus, in the recent Honduras-Niearagua border war, peripheral pressure 
from other O.A.S. Members 5 brought the disputants to The Hague and . 
ultimately secured voluntary complianee.®® In the Algeria-Moroecco border 
war of 1963, efforts of the Organization of African Unity brought the 
parties to arbitration and continued until there was compliance with the 


54 See Art. 2(2), (3) amd (5), Articles of Agreement of the International Bank for 
Reconstruction and Development (T.I.A.S., No. 1502), 2 U.N. Treaty Series 136-138 
(1947); Art. 2, Articles of Agreement of the International Monetary Fund (T.LAS., 
No. 1501), 2 U.N. Treaty Series 42 (1947). 

55 Thus, under Art. 6(2), Articles of Agreement of the International Bank for Re- 
construction and Development (loc. cit. at 172), the Bank must repurchase the shares 
of a withdrawing member. 

56 On the possibility of an international interpleader action through the I.CJ., on 
the analogy of the Monetary Gold Case, see note 73 below. 

57 Art. 9(3), and (4), Articles of Agreement of the International Monetary Fund, 
loc, cit. 74; Art. 7(4), Articles of Agreement of the International Bank, loc. cit. 180. 
For a survey of such immunities in practice, see Jenks, International Immunities 
(1961). 

58 See New York Times, May 3, 1957, p. 1, col. 3; Feb. 27, p. 13, col. 2; Mareh 17, 
p. 42, col. 5; April 20, p. 8, col. 4; April 30, p. 14, col. 2; May 19, p. 26, col. 5; May 
31, p. 6, col. 5. See also ‘‘Situation between Honduras and Nicaragua,’’ 9 Annals of 
the Organization of American States 264 (1957). For a legal evaluation of the post- 
adjudicative stage, see Fenwick, ‘‘Honduras-Nicaragua Boundary Dispute,’’ 51 A.J.LL, 
761-763 (1957). 

59 Case Concerning the Arbitral Award Made By The King of Spain 23 December 
1906, [1960] I.C.J. Rep. 492. For a summary of the events leading to compliance, see 
New York Times, Nov. 16, 1960, p. 1, col. 6; Nov. 19, p. 1, col. 8; Nov. 27, p. 30, col. 
5; Jan. 14, 1961, p. 3, col. 6; Jan, 15, p. 5, col. 1; Jan. 28, p. 3, col. 6; Feb. 19, p. 
80, col. 1; May 14, p. 26, col. 1. i 
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award. Thus, judgment creditors may initiate diplomatic activity within 
a regional organization with the specific aim of mobilizing its aid in en- 
forcement. 

Fundamental international norms recognize the primary security right 
of regional organizations.“ A judgment creditor planning an enforcement 
action alone or in concert with other states may seek to gain a preliminary 
authorization from the relevant regional organization. This strategy is 
particularly desirable when an authorization procedure will be blocked 
in the United Nations. 

4, Nation-states: Nation-states, the primary repositories of effective 
power, are the most promising candidates for functional enforcement. 
Although a disinclination to become involved in the affairs of others pre- 
vails, the duty to aid in enforeing community decisions is a ‘‘general 
principle of law.” The Treaty of Washington * and the Alabama 
award êt are clear holdings that failure to prevent another’s non-compli- 
ance with international law is, itself, a delict against the state suffering 
the original breach. Subsequent American practice is consonant with this 
principle. 

Judicial Action: If assets of the target state are found in state X, it 
may be possible to employ X’s courts to enforce the international judg- 
ment. Certain writers have asserted that national enforcement of I.C.J. 
judgments is a principle of customary international law.®* Yet the lead- 


60 For background, see Boutros-Ghali, ‘‘The Addis Ababa Charter,’’ 546 Interna- 
tional Conciliation (1964); Time, Oct. 25, Nov. 1, 1963; New York Times, Oct. 4, 
1963, p. 2, col. 4; Oct. 10, p. 10, col. 2; Oct. 12, p. 4, col, 5; Oct. 15, p. 5, col. 4 and p. 
1, col. 8. The ‘‘Neutral Declaration’’ of Oct. 31, 1963, which served as a compromis, 
may be found in Le Monde, Nov. 1, 1963, p. 2, col. 1. Although it has been stated 
that the dispute has been resolved, ‘‘Racism at the United Nations,’’ 151 New Re- 
publie 9~10 (Dec. 26, 1964), reports that it continues. 

61 See U.N. Charter, Arts. 33 and 51-54. The trend toward increasing independence 
of certain regional organizations from the Security Council has generally been justified 
by extensive interpretation of the right of self-defense. Although this is a strong 
legal argument, it tends to minimize the problem of the level of coercion employed in 
self-defense. 

62 Art. 38(1) of the Statute of the Court enumerates as one of the sources of inter- 
national law ‘‘the general principles of law recognized by civilized nations.’’ In all 
municipal systems abetting non-compliance is unlawful. In some systems failure 
to aid enforcers, unaccompanied by an intention to abet non-compliance, is unlawful. 

832 Moore, International Arbitrations 547 ff. See, in particular, Art. VI—Rules, 
at 549-550. 

64 For text of the award, see Moore, op. cit. at 658-659. 

65 On several occasions, the United States did not apply the Monroe Doctrine when 
Latin American states invoked it against attacking European Powers. Taft Papers 
on the League of Nations 269. In general, it would appear that mutual defense 
treaties against acts of aggression would be inoperative in the case of use of force to 
implement judgments, an a fortiori application of its validity in the collection of 
contract debts. 

66 For a categorical presentation, see Rosenne, The International Court of Justice 
87—88 (1957). More guarded statements may be found in Schachter, ‘‘ The ,Enforce- 
ment of International Judicial and Arbitral Decisions,’’ 54 A.J.I.L. 1, 14 (1960), 
-and Jenks, The Prospects of International Adjudication 709-710 (1964). Such an 
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ing case is somewhat equivocal. In Socobelge," an award gainedoby a 
Belgian company against the Greek Government was subsequently upheld 
by the Permanent Court. In 1950, Socobelge instituted garnishment 
proceedings against moneys owing to the Greek Government in Belgium, 
on the basis of the international judgment. The Belgian Tribunal Civil 
assimilated the P.C.I.J. Judgment to all other foreign judgments, refusing 
execution de plano.” Municipal judicial enforcement is not excluded by 
this holding, neither is it facilitated by it. 

Joint Executive Action: The co-ordinated action of several national 
executives may be an effective enforcement strategy. The impact of freez- 
ing assets, attachment, cessation of aid, severance of diplomatic relations 
and trade blockades can be compounded if undertaken multilaterally. 
Moreover, co-ordinated enforcement augments the authority of the ac- 
tion.” The authority of a specific enforcement program can be further 
increased by the incorporation of an extant organization. Thus, several 
states might initiate an interpleader action with the International Court 
of Justice. The Statute makes no express provision for such procedure 
and the Court will probably disseise jurisdiction if the target state 
refuses to join issue.” Therefore, the joint interpleader must be expressly 


obligation is eminently logical, but there is, unfortunately, no international authority 
for the rule. In the Chorzów Factory (Merits) case, the Permanent Court held that 
a municipal court did not have the power to invalidate an international judgment. 
Series A/No. 17 at 33. From this one may infer that a municipal court may not act. 
contrary to an I.C.J. judgment, but it is difficult to deduce that it must act. 

67 Socobelge v. Etat Hellénique, Belgium, Trib. Civ. de Bruxelles, April 30, 1951. 
1951 Int. Law Rep. 3 (1957); 47 A.J.I.L. 508 (1953). 

68 Société Commerciale de Belgique, P.C.I.J., Series A/B, No. 78. 

69 The Court held: ‘*‘De lege ferenda such an exemption from exequatur seems con- 
ceivable or even legitimate. However, at the present time, no international arrangement 
has introduced such a principle into the Belgian legal system. The plaintif Company 
claims that the Permanent Court is not a ‘foreign tribunal,’ but a ‘superior tribunal,’ 
common to all states which have accepted its Statute, and that as such its decisions 
do not require exequatur. However, in the absence of an independent power of 
execution belonging to that Court, which would enable litigants before it to execute 
its decisions de plano, these decisions are not exempt from the servitude imposed on 
Belgian territory on decisions of other than Belgian tribunals.’’ Ibid. at 4. A more 
extreme negative position was taken by the court of appeal of the International 
Tribunal of Tangier in Mackay Radio and Telegraph Co. v. Lal-la Fatma and others, 
21 Int. Law Rep. 136 (1954). The plaintiff sought to derive municipal rights from 
the I.C.J.’s judgment in Rights of United States Nationals in Morocco, [1952] 
I.C.J. Rep. 176. The Court refused to derive such, holding that ‘€. . . such decisions 
[of the I.C.J.] might at best provide inspiration and guidance, although not because 
its judgments have any binding force in municipal courts’’; ibid. at 137. For a 
purportedly different municipal treatment of the same case, see Administration des 
Habous v. Deal, 19 Int. Law Rep. 342 (1952) (Morocco, Court of Appeal). 

70 Cf. Tammes, ‘‘Decisions of International Organs as a Source of International 
Law,’’ 94 Hague Academy, Recueil des Cours 265, 286 (1958). 

71In emphasizing the consensual nature of their jurisdiction, both the P.C.I.J. and 
the I.C.J. have been reluctant to assert jurisdiction in the absence of one of the parties 
in interest. In the Status of Eastern Carelia case (P.C.I.J., Series B, No. 5 at 7), 
the Council of the League requested an advisory opinion on the disputed boundary . 
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contingent on the target’s submission to jurisdiction. If the target sub- 
mits, the other states agree to abide by the decision. If the target refuses 
to submit, the other parties will transfer the attached assets to the original 
judgment ereditor. There is a rough-hewn precedent for this procedure. 
After Albania impugned the Corfu Channel judgment,” the Allied Powers 
asked the Court to determine whether monetary gold taken from Rome 
was Albanian. If it were, the parties agreed to transfer it to the United 
Kingdom in fulfillment of the Corfu Judgment.” 

Unilateral Executive Action: Many of the strategies discussed above 
may be taken unilaterally. The fact that they are employed in judgment 
enforcement will probably render them lawful.” Unilateral action is 





between the U.S.S.R. and Finland. The U.S.S.R. was neither a Member of the League 
nor did it consent to the advisory opinion. Theoretically consent was not necessary 
in this case, since the opinion would have constituted no more than an advisory opinion 
to the Council. Nevertheless, the Court construed the request as a de facto contentious 
submission and refused to seise jurisdiction in the absence of Russian agreement. In 
the first phase of the Peace Treaties case (loc. cit. note 8 above), the defendants had 
sought to invoke Eastern Carelia as a precedent for the rule that there can be no 
judicial proceeding (contentious or advisory) without the consent of the states in- 
volved. The Court rejected this objection, holding that consent was not required in 
advisory proceedings. Nevertheless, im the second phase of the case, the Court refused 
to sanction appointment of the national arbitrator by the Secretary General, an outcome 
which is, in terms of effect, indistinguishable from a denial of jurisdiction. For a 
discussion of the Monetary Gold case, see note 73 below. 

-~ 172 This case arose out of an incident in which British warships passing through the 
Straits of Corfu struck mines, resulting in serious loss of life and damage to the ships. 
Subsequently the U.K. swept the straits and discovered mines, which had apparently 
been laid recently. In its decision on the merits, the Court held that Albania was re- 
sponsible under international law for the loss of life and damages sustained by the 
British ships, but that in sweeping the straits the U.K. had violated Albanian sovereignty. 
[1949] LCJ. Rep. 4. In the final phase of the case, the Court rejected Albania’s 
challenge to its jurisdiction to assess damages and awarded the U.K. £843,947. 
[1949] I.C.J. Rep. 244. 

73 Monetary gold, taken from Rome by the Germans in 1943, became part of the 
Allied Gold Pool. According to the Paris Reparation Agreement of 1946, it was to 
be distributed to states entitled to it. The Tripartite Commission, created by Part TII 
of the Agreement, could not resolve the competing claims of Albania and Italy to the 
Roman gold. The Washington Agreement of April 25, 1951, and the accompanying 
Washington Statement (T.I.A.S., No. 2252) concluded by the Three Powers, referred 
the claims to an arbitrator and provided that, should he rule in favor of Albania, 
the gold would be transmitted to the United Kingdom unless either Italy or Albania, 
within ninety days of the award, requested the LC.J. to adjudicate its rights. Italy, 
but not Albania, submitted to the Court, and followed its own submission with an 
objection to jurisdiction. Italy averred that the suit was directed against Albania, 
which was not a party before the Court. The Court accepted the Italian objection— 
incorrectly, it is believed—and disseised itself of jurisdiction. Case of the Monetary 
Gold Removed from Rome in 1943 (Preliminary Question), [1954] I.C.J. Rep. 19. 

74 Attachment of assets and freezing foreign assets for future claims is a frequent 
international occurrence. The Peace Treaties of 1947 gave the Allies the right to 
seize enemy property in their territory, liquidate if and apply the proceeds to claims 
brought by them and their nationals against the enemy. See Fitzmaurice, ‘‘The 
Juridical Clauses of the Peace Treaties,’? 73 Hague Academy, Recueil des Cours 324 
. (1948). The United States and the United Kingdom froze a total of some $470,000,000 
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subject to retaliation in kind, a danger minimized in joint action. Uni- 
lateral force should, when possible, be sanctioned by an organization prior 
to application. 

5. Private Action: The automatic responses of individuals to an im- 
pugned judgment may conceal a sanction potential. Expectations of sta- 
bility, upon which international economic interaction depends, are shaken 
by a challenge to global authority. Transnational commerce tends to flee 
from instability. Thus, the effect of non-compliance may be an instinctive 
commercial and economic withdrawal, which imposes a serious deprivation 
upon the impugning state. The aggregate international securities market 
is a rather reliable index of investor perspectives. When the U.S.S.R. 
arranged a patently corrupt arbitration award against Jordan Petroleum 
of Israel,” the international credit status of Russia fell.7@ The U.S.S.R. 
was subjected to a short-term sanction. Private sanctions may be intensi- 
fied and sustained by publicly communicating an intention to pursue en- 
forcement action. This, in turn, may engender voluntary compliance. 


IT 


Functional enforcement is not an end in itself but a means for (1) 
securing present compliance with international law and (2) generating 
expectations of effectiveness ultimately crucial to the formation of a 
centralized enforcing authority. To this dual end the following five prin- 
ciples should be brought to bear upon every enforcement move. 





of Egyptian assets after the Suez crisis. Domke, ‘‘American Protection against 
Foreign Expropriation in the Light of the Suez Canal Crisis,’’? 105 Univ. of Pa. Law 
Rev. 1033, 1039 (1957). The United States froze and ultimately attached Bulgarian 
assets, which were allocated to claimants against Bulgaria by the U. S. Foreign Claims 
Settlement Commission. Lillich, ‘‘The United States-Bulgarian Claims Agreement of 
1963,’? 58 A.J.I.L. 686 (1964). For similar action against Czech assets in this 
country following a Czech nationalization, see ‘‘Completion of Czechoslovakian Claims 
Program under Title IV of the International Claims Settlement Act of 1949 as Amended,’’ 
17 Foreign Claims Settlement Commission 140 ff. (1962). For similar action against 
Cuban assets, see Claims Against Cuba: Public Law 88-666; 78 Stat. 1110, Sees. 
501-512. For legislative history as well as for State Department comments touching 
directly on the lawfulness of such strategies, see 16 U. 8. Code, Congressional and 
Administrative News, Nov. 5, 1964, at 5241. In regard to the general lawfulness of 
these strategies, see Schachter, ‘‘The Enforcement of International Judicial and 
Arbitral Decisions,’’ loc. cit. 7~8: ff, .. if the successful state is free under inter- 
national law unilaterally to apply coercive measures against the recalcitrant state 

. it should be free to seize assets of the debtor state within its control for the 
purpose of satisfying an award of damages. Even if the award does not call for 
monetary compensation, it would seem to be open to the winning state to attach 
assets in order to bring about compliance by the creditor state.’?’ 

75 For text of the award, see Domke, ‘‘ The Israeli-Soviet Oil Arbitration,’’ 53 A.J.LL. 
787, 800 (1959). For some deseription of the proceedings, see New York Times, June 
20, 1958, p. 1, col. 1. For more detailed description, see Domke, loc. cit., and ‘* Arbi- 
tration of State-Trading Relations,’’ 24 Law and Contemporary Problems 317, 322-324 
(1959). 

76 Por a survey of the reaction of the general and business community as related 
in the international press, see Domke, ‘‘ Arbitration of State-Trading Relations,’’ loe. 
cit. above, at 324, note 57. 
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P. Substitutwe Enforcement. The objects of numerous international 
disputes often remain in the control of the losing party. Seizing and 
transferring them may require a degree of force which is impractical. In 
an increasingly interdependent world, control over other assets of any 
state is often divided among a number of other states. Given a scale of 
equivalence, such as that of international commerce, substitutes can be 
found in lieu of the original object of the dispute. Substitution should 
be sought insofar as it reflects the subjective valuation of the litigants. 

2. Anticipatory Enforcement. Although fixed-and-flow resources may 
be valuated, they enjoy a primacy among nation-states which does not 
admit of substitution. Moreover, in certain non-territorial disputes, the 
winning litigant may gain substitutive enforcement, yet the loser, by re- 
taining the subject of litigation, frustrates the attempted resolution of the 
conflict. Hence provision should be made for anticipatory enforcement. 
Administrative control of the territory in dispute could be transferred 
to an international authority while the matter was sub judice. On a more 
modest scale the forces of the occupying litigant could be evacuated during 
proceedings. Provisions such as these must be made in the compromis. 
In non-territorial disputes earnest may be prepaid into court. Where 
liquidity problems or restricted monetary policies make this unfeasible, the 
compromis may make elaborate provision for garnishment; third-party 
debtors should be privy to a separate protocol. Alternatively, protocols 
can arrange liens on national funds held by international banks and de- 
velopment organizations.” 

3. Expeditious Enforcement."® An enforcement system is ultimately 
grounded upon the expectation that the system works. A lag between 
judgment and enforcement tends to diminish this expectation and to in- 
crease resistance to voluntary compliance. Enforcement strategies, de- 
vised pendente lite, should be launched promptly. If only moderate 
resistance to compliance is anticipated, the preferred strategy may be one 
which, though not optimum, is the quickest demonstration of intention. 
Dispatch can also prevent domestic politicization of compliance decisions,”® 


77 See Jenks, ‘‘Some Legal Aspects of the Financing of International Institutions, ’’ 
28 Grotius Society Transactions 113-115 (1942). 

78 A corollary to principle 3 is that exacerbating enforcement should be avoided. 
Excessive haste in setting an enforcement program in operation may backfire. The 
law generally presumes good faith; the manifest intention to enforce implies a suspicion 
of the bona fides of the loser. The loser may dismiss such a communication as a 
gross indiscretion. However, resentments may be aroused which will impede compli- 
ance or cool subsequent relations. The decision to reveal an enforcement program 
should be preceded by an assessment of the loser’s attitude. If it leans toward com- 
pliance or if divulging enforcement intention will strengthen the hands of a domestic 
anti-compliance faction, the plan should be suppressed. The revelation or suppression 
of an enforcement plan is, in itself, a strategy and should be employed only when 
conditions are auspicious. 

79In the Alabama award (loc. cit. note 64 above), the British Government was 
anxious to comply, but the time lag between judgment and compliance permitted the 
domestic opposition to goad popular passions against the award. 2 Moore, Interna- 
_ tional Arbitrations 664 ff. 
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4, Avoid Coercive Indirect Enforcement. Enlightened self-interést as 
well as humanitarianism militates against coercive strategies. It is a com- 
monplace that violence is contagious. Moreover, unilateral military action 
ean trigger escalation. Coercion rarely resolves disputes; more often it 
deepens the rancor and hostility of both parties. Paradoxically, pro- 
ponents of peace, who genuinely abhor violence, must at times resort to it 
in order to protect the principles and institutions they cherish. There 
will undoubtedly be instances in which highly coercive strategies alone 
promise success, but they should be employed only as a last resort. 

5. Community Participation. Although international self-help measures 
are not inherently unlawful, an enforcement program, particularly one 
coercive in nature, should draft as wide a participation as possible. A 
united community tends to isolate the defaulting party, to magnify its 
unlawful act and to lend a corporate sanction to any indirect action. It 
emphasizes responsible commitment to the validity of judgments and 
creates an image of integrated enforcement. 


IV 


Securing enforcement of a particular decision in the contemporary inter- 
national arena depends ultimately upon the ingenuity, resourcefulness and 
energy of the winning party. A functional orientation to the problem 
does not create the need for self-reliance; it merely underlines its catalytic 
value and suggests means for achieving the desired end. Self-interest—.- 
enlightened or otherwise—is the motive force in international law.®° 
Demonstrations of the inclusive community interest in the enforcement 
of judgments will receive verbal assent. But such demonstration alone 
will not draft the collaboration of others in a particular enforcement 
program. In bilateral disputes, non-involvement is often the most ex- 
pedient and economical course of action. One of the key practical prob- 
lems of functional enforcement, then, is how to facilitate the drafting of 
other participants and their resources in an enforcement action. 

Given the grid of potential enforcers, sketched earlier, a number of 
minor institutional changes can facilitate functional enforcement. Draft- 
manship promises greatest success when it avoids the glorious but un- 
realizable and concentrates on tooling available resources in order to 
maximize their public order effect. Two areas present themselves as 
fertile for the formal agreement process: the International Court of 
Justice and the network of national, territorially-based courts. 

The authority of the International Court could be extended into the 
post-judicial phase by a number of minor amendments to the Statute and 
Rules. In its current form, the Statute gives the Court no explicit rôle 
in the enforcement process. In fact, as was noted earlier, the Court’s 


80 McDougal, Lasswell and Vlasic, Law and Public Order in Space 173 (1963). 

81 But Art. 60 of the Statute, after stating that the ‘‘judgment is final and without 
appeal,’’ continues: ‘‘In the event of dispute as to the meaning or scope of the 
judgment, the Court shall construe it upon the request of any party.’’ One can as- 
sume, without violence to the express language of the provision, that many problems 
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practice indicates a refined sensitivity to the problem of subsequent com- 
pliance.2? Consideration of the post-adjudicative phase is permitted by 
general judicial practice ** and not prohibited by the language of the 
Statute. Yet reluctance to play an active role in this phase can be 
traced to the absence of express authorization. This could be supplied by 
a minor, declaratory amendment to the Statute. 

By additions to Articles 56 and 60 of the Statute, the Court could be 
empowered, in its discretion, to include a specific time-limit or a general 
guideline for compliance. After the expiration of such time or on the 
initiative of the winner, the winning party could reapply unilaterally for 
a declaration of non-compliance. It would be possible to the losing party 
to (1) claim compliance, (2) aver reasons for delay and request an exten- 
sion, (8) as a counter-claim seek permission for substitutive compliance. 
A finding by the Court of non-compliance would tend to undermine the 
position of the loser, emphasize the finality of the judgment and expedite 
coercive enforcement. A finding by the Court of justification of delay 
would tend to lower the crisis level of the dispute and maximize the possi- 
bility of a just settlement acceptable to both parties. An allowance for 
substitutive compliance would have a similar effect. 

Among the more general effects of such amendments would be the 
additional room for maneuver allowed the Court. The possibility of re- 
considering the operative part of its judgment and its effects would permit 
the Court to act initially with more confidence and carry through its 
judgment with more flexibility. It might also increase resort to the Court, 
since states, generally doubtful of the Court’s appreciation of the complex 
political problems involved in complying with a judgment, could make 
these the subject of a separate phase of adjudication. The amendment 
would also tend to depoliticize the post-adjudicative phase by keeping it 
‘fin court’ until resolution had been achieved. 


in regard to compliance or enforcement would be included here. See, in this regard, 
Request for Interpretation of the Judgment of November 20th, 1950, in the Asylum 
Case, [1950] I.C.J. Rep. 395, involving a sequence of the dispute in large part con- 
eerned with the appropriate manner of execution of a previous judgment. See also 
Chorzów Factory (Merits) case, A/17, and compare with the jurisdictional phase: A/9. 
Insofar as one accepts impossibility of performance as a classic ground for revision, 
Art. 61 of the Statute can be said to serve a parallel function of allowing the Court 
to intervene in phases subsequent to judgment. 

82 See notes 6 and 7 above. 

88 In the Corfu Channel Case, the International Court rejected an Albanian objection 
to jurisdiction to determine damages, by holding that its initial finding of jurisdiction 
in the first phase of the case extended to all aspects of the adjudication. [1949] 
I.C.J. Rep. 244, 248. In this regard see also Case Concerning Certain German Interests 
in Polish Upper Silesia, Series A/6 at 21, and Series A/7 at 34-35. Note should be 
taken of any earlier formulatory style in international compromis, which expressly 
empowered international tribunals to resolve enforcement difficulties. See, in this re- 
gard, Art. 9 of the ‘‘Agreement Between France, Great Britain, Spain and Portugal 
for the Arbitration of Claims relating to Religious Properties,’’ July 13, 1913, 8 
A.J.I.L. Supp. 165-168 (1914), and ‘‘General Arbitration Treaty Between the Re- 
publie of Colombia and the Argentine Republic,’’ Jan. 20, 1912, ibid. 86-88. 
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A consideration of the emendation of the Statute and Rules ig this 
manner is a project eminently suited to the International Law Commis- 
sion. The Court itself could consider it in accord with Article 70 of the 
Statute." A working draft of the proposed amendments is given in an 
appendix to this article. 

The enforcement rôle of municipal courts could also be facilitated by a 
declaratory formal agreement. It is surprising, to say the least, that the 
municipal status of an international judgment should have remained in 
doubtful ambiguity. Although doctrinal writers manifest a general con- 
sensus,® the Socobelge case, discussed earlier,®* indicates the continuing 
confusion. Sustained efforts at securing the national enforcement of for- 
eign arbitral awards have not extended to international judgments.* 
Article 54 of the Convention on the Settlement of Investment Disputes 8° 
is an appropriate model for rendering Judgments of the International 
Court enforceable eo ipso in municipal courts. According to this provision, 
awards of the International Center for Settlement of Investment Disputes 
are automatically enforceable in domestic courts. The measure could be 
further facilitated by appropriate internal implementing legislation by 
each contracting state.® This is another matter appropriate for considera- 
tion by the International Law Commission. A recommended draft is ap- 
pended to this article. 


y 


International enforcement is neither impossible nor so difficult and 
uneconomical as to be unfeasible. Even were it so, the lawyer could not 
claim discharge from the burden of dealing with it. Law, in any socially 


84 Art. 70 provides: ‘‘The Court shall have power to propose such amendments to the 
present Statute as it may deem necessary, through written communications to the 
Secretary-General, for consideration in conformity with the provisions of Article 69.’’ 

85 Seo note 66 above. 

86 See note 68 and text there. 

87 Geneva Protocol on Arbitration Clauses, Sept. 24, 1923, 27 L.N. Treaty Series 158, 
No. 678; Geneva Convention on the Execution of Foreign Arbitral Awards, Sept. 26, 
1927, 92 ibid. 302, No. 2096; Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, June 10, 1958, 330 U.N. Treaty Series 38. 

88 4 Int. Legal Materials 532 (1965); 60 A.J.I.L. 892 (1966). 

89 Consider in this regard Art. 192, Euratom Treaty, 298 U.N. Treaty Series 167, 
218, and the corresponding Art. 86 in the E.C.8.C. Treaty, 261 ibid. 140, 173. Citation 
of the municipal legislative measures concerning forced execution of the judgments 
of the European Court can be found in Bebr, Judicial Control of the European Com- 
munities 244-245 (1962). A particularly useful example is found in the implementing 
legislation in the United States for the Arbitral Convention of the International Bank 
(loc. cit. note 88 above), See. 3(a) of which provides: ‘‘An award of an arbitral 
tribunal rendered pursuant to Chapter IV of the convention shall create a right arising 
under a treaty of the United States. The pecuniary obligations imposed by such au 
award shall be enforced and shall be given the same full faith and credit as if the 
award were a final judgment of a court of general jurisdiction of one of the several 
States ,..’’ P.L. 89-532, 80 Stat. 344. See also House of Representatives, 89th 
Cong., 2d Sess., Convention on the Settlement of Investment Disputes: Hearing 
at 9-11. 
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significant sense, requires that there be, at the bare minimum, an ex- 
pectation of effectiveness, if not a point-for-point correlation between de- 
cision and allocation. Creating and sustaining that expectation is a basic 
legal function. 

Effective law does not depend exclusively on operating enforcement 
mechanisms. In the most fundamental sense, it depends upon predispo- 
sitions among an effective majority of participants towards compliance 
with authority. Any developmental enforcement program must number 
among its principal aims the inculcation of such perspectives. But in 
order to overcome the conditions which will be encountered in transna- 
tional periods, the international lawyer requires a comprehensive grasp of 
Jegal and social process as well as consideration, in the performance of each 
legal function, of its relation to and impact on all the others. Thus, for 
example, the adjudicative phase will not produce a highly unenforceable 
decision; the prescriptive phase will consider an appropriate timetable 
for its programs and, hence, avoid ineffectiveness and so on. Yet, the 
erucial rôle of enforcement must be accepted, its concern to the lawyer 
confirmed and the inadequacies of its current conceptualization conceded. 

The development of a viable enforcement system will be a delicate, 
complicated process which will require a long and arduous period of ap- 
plication before a high degree of conformity with international law can 
be expected as a matter of course. But it must be undertaken. A right 
without a remedy, as Justice Holmes said, is no right at all. An inter- 
‘national law system which deems itself so incapable of effective decision 
that it must retreat from the most eritical cases cannot meet the require- 
ments of a world community inereasingly in need of legal order. 


APPENDIX 1 
A. Article 56 of the Statute, in its present form, states: 


1. The judgment shall state the reasons on which it is based. 
2. It shall contain the names of the judges who have taken part 
in the decision. 


The proposed amendment will add subsection 3, as follows: 


3. The Court, on its own motion or upon application of any party, 
may, if it deems necessary, specify principles to govern compliance or 
execution of its Judgments. These may include a period for compli- 
ance, a time-table for compliance, general principles of compliance or 
any other directive which the Court may deem appropriate. 


B. Article 59 of the Statute, in its present form, states: 


The decision of the Court has no binding force except between the 
parties and in respect of that particular case. 


The proposed amendment will add: 


But for purposes of enforcement, a judgment is deemed to create an 
actionable right in any domestic organ of a State party to the Statute 
as well as in any international organ. 
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C. Article 60a which will be added after Article 60, will state: A 


In the event of any dispute as to the fact or manner of compliance, 
either party may apply to the Court. 


APPENDIX 2 


Draft Protocol for the Enforcement of ICJ. Judgments 


1. The undersigned States parties to this protocol, in the interests of 
ensuring enforcement of the judgments of the International Court of 
Justice, declare that 


a. The enforcement of an international judgment is the obligation of 
all States parties to the Statute. 

b. A judgment of the International Court creates rights and duties, 
automatically enforceable under international law and, without any in- 
corporation, reception or such procedure, in municipal law. 

c. No claim of sovereign immunity can avail against the execution, 
in any forum, of a judgment of the International Court of Justice. 


2. Accordingly, signatories to this protocol undertake 


a. to take all general or particular measures which are necessary and 
appropriate for the enforcement of international judgments, in all cases 
in which such enforcement is sought in State organs; 

b. to enact such internal legislation as is necessary to require domestic 
courts and tribunals to enforce international judgments, and rights arising 
thereon, solely and exclusively upon certification of the authenticity of 
said judgment. 


THE BOUNDARY DISPUTE BETWEEN ECUADOR AND PERU 


By Georg Maier * 


There is a saying that when a dispute lasts for a long time, it must be 
about something small; for if it were not, it would be in the interest of the 
parties to settle it. This, however, is not the case in the boundary dispute 
between Ecuador and Peru. The dispute is not only one of the major inter- 
national issues of Latin America, but it is also dangerous, because its long 
history has clothed it with considerations of national prestige and honor and 
because it involves a very considerable extent of territory with which 
neither country is willing to part. Up to the present day, the two countries 
have attempted to settle their differences through negotiations, treaties, arbi- 
trations and wars—-only to revive them again and again. Even the 1942 
Protocol of Rio de Janeiro, which seemed finally to have settled the dispute, 
was declared null and void by Ecuador in 1960. 

The area involved in the boundary controversy is very extensive and can 
be considered in three distinct parts: the territories of Tumbez, Jaén, and 
the Oriente. The smallest of the three is the territory about Tumbez which 
faces the Pacific Ocean between the Tumbez and Zarumilla Rivers. Ecua- 
dor’s claim to this region (which is under the Peruvian flag) is based on 
the Royal Cédula of 1740.1. The area is estimated at only 513 square miles. 
Second in size is the province of Jaén or, as it is sometimes called, Jaén de 
Bracamoros. The region lies between the right bank of the Chinchipe River 
and the left bank of the Marafién or Amazon. This area contains about 
3,242 square miles. During colonial days, it was first a part of the Vice- 
royalty of Peru, and, later, of the Viceroyalty of New Granada, upon the 
latter’s formation in 1739.2 The territories of Tumbez and Jaén have been 
subject to Peruvian sovereignty since 1822, the year Peru became an inde- 


* Southern Illinois University, Edwardsville. 

1‘*Starting from the Tumbes on the Pacific Coast, the line follows along the ridges 
and other cordilleras of the Andes through the jurisdiction of Paita, and Piura to the 
Marañón, at 6 degrees, 30 minutes South Latitude, and on the interior, leaving to 
Peru the jurisdiction of Piura, Cajamarca, Moyobamba and Motilones; and by the 
cordillera of Jeveros, crossing the river Ucayali, at 6 degrees of South Latitude, up 
to the Javari or Jauri river at its confluence with the Carpi; and on the waters of 
the latter to Solimoes or the Amazonas and from thence down to the most westerly 
mouth of the Caqueta or Yapura, where the boundaries with Brazil begin’? N. 
Clemente Ponce, Límites Entre Ecuador y el Peru. Memorandum Para el Ministerio 
de Relaciones Exteriores de la República de Bolivia 13 (8rd ed., Washington, D. C.: 
Gibson Brothers, 1921). 

2 Fray Enrique Vacas Galindo, Colección de Documentos Sobre los Límites Ecua- 
toriano-Peruanos, Vol. I, p. 57 (Quito: Tipografia de la Eseuela de Artes y Oficios por 
_ R. Jaramillo, 1902), 
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pendent state. Whatever de jure rights Ecuador may have to these regions, 
de facto it does not dispute either one of them. 

The Oriente is the third and largest of the parts in dispute and is esti- 
mated as having an area of 167,000 square miles. It is a triangular region 
between the head of navigation of tributaries to the Amazon on the west, 
the watershed between the Putumayo and Napo Rivers on the northeast, 
and the Chinchipe-Marafién-Amazon Rivers on the south. The original 
maximum claim of Ecuador in the southern part of the Oriente was far to 
the south of the Marañón River, a line running approximately parallel to 
it, and extending to the Javari River. This claim was based on colonial 
limits of the Viceroyalty of New Granada dated 1740, but was later changed 
to the more natural line of the Chinchipe-Maranén-Amazon claimed in the 
Treaty of Guayaquil in 1829. 

The vast area of the Oriente has to a much larger extent been subject to 
the jurisdiction of Peru than to that of Ecuador. Parts of it have long 
continued under the military and political control of Peru, and have been 
organized into regular departments and districts of that republic, The 
far reaches of this region have been made more accessible to economic pene- 
tration by Peru than by Ecuador. 

The inability of Ecuador to compete effectively in this territorial contest 
with Peru has been due to the fact that this small nation, ill prepared for 
independence, has had no surplus of men or money to enable it to under- 
take to occupy all of the vast Oriente claimed to be part of the national 
domain. If properly developed, the Oriente may well become Ecuador’s 
economic salvation. However, attempts on the part of the Ecuadorean 
Government to colonize and develop the region have met with little success 
and a large and potentially rich territory has remained virtually useless. 

Peru, on the other hand, the center of a rich and prosperous Spanish 
viceroyalty, possessed more resources, from independence to the present, 
to develop and exploit the disputed territories. The rubber boom at the 
turn of the century caused Peru to build more and better trails from the 
highland to the Amazon region, new communities were founded, commerce 
on the Amazon and its tributaries grew by leaps and bounds, and a fiourish- 
ing international trade was under way. So marked has been the progress 
and development of the Amazon Basin, that it has become a very large 
factor in the economic life of Peru. To quote a Peruvian source: 


The ties that bind the Peruvian Amazon Basin to the rest of Peru 
are strong. To contemplate in imagination the possibility of Maynas 
being possessed by Ecuador suggests a troubled picture, for the unani- 
mous resistance from within Maynas itself against Ecuadorean sover- 
eignty would be devastating. No minority would lessen the resistance, 
for there are no Ecuadoreans in the region. Maynas is Peruvian.‘ 


8 There is evidence of this in President Velasco Ibarra’s Message to Congress on 
Aug. 10, 1961. In it he speaks about the border problem but only refers to it as 
‘Cour Amazonian region.’’ Ecuador: Message addressed by His Excellency, Doctor 
José Maria Velasco Ibarra, Constitutional President of the Republic, to the Honorable 
National Congress, on August 10, 1961, p. 27. 

4Peru, The Boundary Line Between Peru and Ecuador 11 (Monograph from 
Peruvian Embassy, n.d.). ` 


* 


30 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


Mhe actual occupation of the disputed Oriente for a long period lends 
much weight to the Peruvian claim to the region by the doctrine of prescrip- 
tion, recognized in internationl law and practical in international relations. 
Thus, while Ecuador appears to have a better de jure title to the Amazon 
region, Peru’s claim rests on a strong de facto title. Somewhere between 
these two claims the solution to the almost one hundred and fifty-year-old 
boundary dispute may be found, and it is hoped that the two countries may 
soon solve their problem. 

The conflicting territorial claims of Ecuador and Peru date back to colo- 
nial days and are due largely to the uncertainty as to the limits of colonial 
territorial divisions. In general, the territory of each of the Latin Ameri- 
can countries is that of the immediately preceding colonial administrative 
unit. This general principle has many exceptions, due to the indefinite- 
ness and overlapping of colonial jurisdiction and to inaccurate and insuffi- 
cient surveys. 

Under Spanish colonial administration, political authority was vested in 
the Viceroy (or captain general), the Audiencia (and its administrative 
subdivisions: the gobernaciones or gobiernos, alcaldías mayores, corregimi- 
entes and alcaldías ordinarias), and the Church, with no clearly defined 
divisions of power among these institutions. Consequently, the Spanish 
officials were uncertain as to where their territorial jurisdiction exactly 
started and where it ended, an uncertainty which has a direct bearing on 
the confusion of titles of territory of the republics. 

The King of Spain, through the Council of the Indies, sent voluminous 
instructions to his overseas officials. These cédulas often involved the trans- 
fer of territory from one jurisdiction to another, but they were in many 
instances so ambiguous, inconsistent, or openly contradictory to other de- 
crees that the royal officials were unable to reconcile their instructions and 
thus left them unexecuted.? The confusion was especially prevalent in out- 
lying regions such as the Amazon Basin, which forms the heart of the con- 
troversy between Ecuador and Peru. From a physiographical point of 
view, this region lacks decisive natural boundaries which would facilitate 
the drawing of political frontiers. 

From this shadow-land of overlapping and involved colonial political 
administration and of uncertain territorial jurisdiction, it is necessary to 
attempt to draw in general lines, and without much exactness, the bound- 
aries of the various colonial administrative units pertinent to the Ecua- 
dorean-Peruvian controversy. This calls for an examination of the bound- 
aries of the Viceroyalties of Peru and New Granada, and of the Audiencias 
of Lima and Quito. 

The Spanish dominion in the New World was originally divided into 
two great administrative areas: the Viceroyalties of New Spain (Mexico), 


5 Isaiah Bowman, ‘‘The Ecuador-Peru Boundary Dispute,’’ 20 Foreign Affairs 759 
(July, 1942). 

6 Charles H. Cunningham, The Audiencia in the Spanish Colonies, ‘‘University of 
California Publications: History,’’ Vol. 9, p. 5 (Berkeley, Calif.: University of Cali- 
fornia Press, 1919). 

T Ponce, op. cit. 22. 
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Sstablished i in 1535, and that of Peru, established in 1542. These viceroyal- 
ties were subdivided into eleven audiencias: four in New Spain, and seven 
in Peru.2 At first, the Viceroyalty of Peru comprised the whole of South 
America except for the Portuguese colonies and the Comandancia General 
of Caracas, which was under the jurisdiction of the Audiencia of Santo 
Domingo.® Of the seven audiencias, only the boundaries of the districts of 
Quito and that of Lima alone are pertinent to the study of the frontiers 
of Ecuador and Peru as they existed in colonial days. The Audiencia of 
Quito was given the following boundaries by the Cédula of November 29, 
1568; 


The Provinee of Quito shall have, as its districts, along the coast 
towards the city of Los Reyes, to the port of Paita exclusive, and on 
the interior to Piura, Cajamarca, Chachapoyas, Moyobamba and the 
Motilones exclusive, including towards the said port, the towns of Jaén, 
Valladolid, Loja, Zamora, Cuenca, La Zarza and Guayaquil, with all 
the other towns within their borders which form a part of their popu- 
lation; and towards the towns of Canela and Quijos, it shall have the 
said towns, with any others that may be discovered; and on the coast 
towards Panama, to the port of Buenaventura inclusive, and on the 
interior to Pasto, Popayán, Cali, Buga, Champanchica and Guarchi- 
cona ... being bounded on the north by the Audiencia of Granada 
and Tierra Firme, on the south by the city of Los Reyes, on the west 
by the Southern Sea and on the east by provinces not yet discovered 
or civilized.’® 


The boundaries of the Audiencia of Lima were described as follows in the 
same Cédula of 1563: 


It shall have all the territory on the coast, from the City of Los 
Reyes to the Kingdom of Chile exclusive, and to the port of Paita in- 
clusive; and on the interior to San Miguel de Piura, Cajamarca, Cha- 
chapoyas, Moyobamba and Motilones inclusive, and to Callao exclu- 
sive by the boundaries fixed to the Royal Audiencia of La Plata and 
the City of Cuzco with their own inclusive, touching boundaries on the 
north with the Royal Audiencia of Quito, on the south with La Plata, 
on the west with the Southern Sea and on the east with the undiscov- 
ered provinces.” 


The frontiers of the districts of the Audiencias of Lima and Quito can be 
ascertained from the descriptions in various colonial cédulas. The Lima 
boundary was designated by the word ‘‘inclusive’’ as the northern line of 
the Corregimiento of Piura and Paita and of the Provinces of Cajamarea, 
Chachapoyas, Moyobamba, and Motilones, until the line becomes indistin- 


8 The Viceroyalties of New Spain were Santo Domingo (1526), Mexieo (1527), 
Guatemala (1543), and Guadalajara (1548); those under the Viceroyalty of Peru 
were Panama (1535, abolished in 1542 and re-established in 1563-64), Lima (1542), 
Santa Fé de Bogotá (1549), Charcas (1559), Quito (1563, abolished 1717, and re- 
established 1723), Chile (1609) and Buenos Aires (1661). 

® Vicente Santamaria de Paredes, A Study of the Question of Boundaries Between 
Ecuador and Peru 55 (Trans. by Harry Van Dyke; Washington, D. C.: Byron S. 
Adams, 1910). 

10 Ponce, op. cit. 9. 

11 Ibid. 9-10. 
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guishable in the unknown lands of the Amazon Basin. It will be ated 
that the boundary was described to include these Amazonian regions by 
the use of the word ‘‘inclusive.’’ By way of contrast, the southern bound- 
ary of the Audiencia of Quito is largely defined by the word ‘‘exclusive’’ 
referring to the same territories (Piura, Cajamarca, ete.). From the view- 
point of Quito, its Audiencia embraced on the south the regions of Guaya- 
quil, Jaén, Loja, and Cuenca; and on the east, those of Canela and Quijos. 

This boundary line from the Pacifie Coast to its vanishing point in the 
jungles of Amazonia was not a rigid frontier, for although the political 
jurisdiction of each audiencia was clearly delimited, ecclesiastical jurisdic- 
tion overran it in both directions. For example, the Audiencia of Quito in 
political and administrative matters was first subject to the Viceroy of 
Peru but came later under the tutelage of the Viceroyalty of New Granada 
when the latter was created by order of the King of Spain in 1717; in ecclesi- 
astical matters, however, it remained under the Archbishop of Lima. When 
the Viceroyalty of New Granada was abolished in 1722, Quito came under 
the jurisdiction of the Viceroyalty of Lima only to change hands for the 
third time upon the re-establishment of the former in 1739. A year later 
the boundaries between the two viceroyalties were fixed in a clear and accu- 
rate way. The southern boundary of the Viceroyalty of New Granada was 
delineated in the following terms: 


Starting from Tumbez on the Pacific Coast, the line follows by the 
ridges and other cordilleras of the Andes through the jurisdiction of 
Paita, and Piura to the Marañón, at 6 degrees, 30 minutes South Lati- 
tude, and on the interior, leaving to Peru the jurisdiction of Piura, 
Cajamarca, Moyobamba and Motilones; and by the cordillera of Je- 
veros, crossing the river Ucayali, at 6 degrees of South Latitude, up 
to the Javari or Jauri river at its confluence with the Carpi; and on 
the waters of the latter to Solimoes or the Amazonas and from thence 
down to the most westernly mouth of the Caqueta or Yapura, where 
the boundaries with Brazil begin.” 


This boundary line of 1740 was maintained until the turn of the century, 
as evidenced in numerous general maps and descriptive memorials which 
were produced at the request of the Viceroyalties of New Granada and 
Peru.}% 

With the turn of the century, a new factor entered the controversy, and 
precipitated incessant and unmitigated debate. This disturbing element, 
the Cédula of July 15, 1802, issued by His Catholic Majesty Charles IV, 
separated for ecclesiastical purposes the provinces of Mainas and Quijos, 
except Papallacta, from the Viceroyalty of New Granada and transferred 
them to the Viceroyalty of Peru.1* This decree was intended for the im- 


12 Ibid. 13. 

13 Santamaría de Paredes, op. cit. 62-63. The original Cédula of 1740 was dis- 
covered by Dr. N. Clemente Ponce in 1894, up to whieh time Peru claimed not to know 
anything of its existence. El Comercio, Quito, Dec. 18, 1960, p. 5. 

14 The partial text of the Cédula reads thus: 

‘I am resolved to segregate, from the Viceroyalty of Santa Fé and the Province 
of Quito, and add to that Viceroyalty, the Government and Comandancia General of 
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provement of the Spanish missions in the upper Amazon Basin (the region, 
which today is known to Peruvians as the ‘‘Departments of Amazonas and 
Loreto,” and to Ecuadoreans as the ‘‘Oriente’’). This historie document 
is highly important, for it is upon its existence and fulfillment that the 
Republic of Peru bases her legal claim to the disputed region. 

The Cédula was a response to the result of two outstanding events: the 
banishment of the Jesuits by royal decree in 1767, and the advance of the 
Portuguese in the Upper Amazon. The expulsion of the Jesuits by 
Charles III in 1767 caused widespread deterioration in all the Jesuit mis- 
sions, with the result that many parts of South America were less known 
and less civilized in 1850 than in 1750.** It also caused a decline in Spanish 
authority in the Amazon regions and facilitated Portuguese penetration be- 
yond the line of demareation.*? This aggression was promptly reported in 
1799 by the boundary commission sent out by the King of Spain to survey 
the boundary in the northern sector in a report prepared by Francisco 
Requefia y Herrera. 

Francisco Requefia’s report not only noted the Portuguese advance into 
Spanish territory but made recommendations accepted by the King, which 
have been interpreted by Peruvians as evidence of their claims to the terri- 
tory. In the first part, Requefia suggested that the Gobierno of Maynas 
should become a part of the Viceroyalty of Peru because the region could 
be reached much easier from Lima than from Quito. In the second part, he 
charged the priests who had replaced the Jesuits as totally unfit to care 
for the missions and recommended that all the missions should be entrusted 
to the ‘‘Colegio Apostólico de Santa Rosa de Ocopa,’’ whose missions on 
the Huallaga and Ucayali Rivers had been very successful.4® In order to 
effect a degree of unity necessary to the development of the missions, he 
proposed in the third part of his report the establishment of a new Bishopric 
of Maynas under the jurisdiction of the Bishopric of Lima. The report 
was approved by the Council of the Indies in 1801, and the King of Spain 
issued the Cédula a year later. 


Mainas with the towns of the Government of Quijos (except Papallacta), they being 
all on the shores of the Napo River or in its immediate vicinity; thereby extending 
that Comandancia General, not only along the lower Marañón River to the frontiers 
of the Portuguese Colonies, but also on all the other rivers which empty into the 
Marañón from the north and south, such as the Morona Guallaga, Pastaza, Ucayali, 
Napo, Yavari, Putumayo, Yapurá and other small streams, as far as the point where 
these same rivers cease to be navigable on account of their waterfalls and inaccessible 
rapids; also the towns of Lomas and Moyobamba should remain in the possession of 
the same Comandancia General, in order to uphold, as far as possible, the ecclesiastical 
and military jurisdiction of those territories.’?’ Ponce, op. cit. 14. 

15 Fray Enrique Vacas Galindo, Exposición Sobre los Límites Ecuatoriano-Peruanos, 
Vol. I, pp. 119-127 (Quito: Tipografia de la Escuela de Artes y Oficios por R. 
Jaramillo, 1903). 

16 Vacas Galindo, op. cit. note 2 above, Vol. I, pp. 153-161. 

17 Vacas Galindo, Exposición Sobre los Límites Ecuatoriano-Peruanos, cited note 15 
above, Vol. I, p. 132. 

18 By the Cédula of July 12, 1790, these were entrusted to the Franciscan Fathers 
of Quito. Vacas Galindo, Colección de Documentos Sobre los Límites Ecuatoriano- 
Peruanos, Vol. I, pp. 114-116. 
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The Eeuadoreans attack the claims of Peru based on the Cédula of 1802 
on the ground that it did not separate the territory of Maynas from the 
Viceroyalty of New Granada and add it to that of Peru; for the decree was 
merely intended as an administrative measure for ecclesiastical purposes 
and did not signify formal transfer of political power. Furthermore, the 
decree merely ‘‘segregated’’ administrative ‘‘services,’’ and not the terri- 
tory per sé. 

In regard to the first contention (7.e., that the Cédula was essentially ec- 
elesiastical and not political), at first glance the argument appears plausi- 
ble, as Spanish domination of the upper Amazon region consisted largely 
of missions. These missions had preceded the establishment of civil govern- 
ment, but transfer disposition of the ‘‘gobierno’’ from one administrative 
unit to another would obviously require a change of episcopal administra- 
tion for the missions. Political and ecclesiastical organization in a province 
such as Maynas would naturally be so interrelated that a ‘‘political’’ decree 
(affecting the civil government) would necessarily appear as largely ‘‘ec- 
clesiastical.’’ The reference to ‘‘Gobierno and Comandancia General of 
Maynas’’ obviously means the civil branch of the government, and ‘‘juris- 
diction without territory for its exercise is incomprehensible.’’ 1° 

The second contention (1.e., that the decree merely ‘‘segregated’’ admin- 
istrative ‘‘services’’ and not relevant territory) has more weight. It is al- 
leged that in colonial days changes in jurisdiction were often made without 
involving alteration of territory.” It is further alleged that it was the 
custom of the Spanish Crown, when it ordered a change in territorial divi- 
sion, to be more definite about it. To quote the Peruvian Dr. Carlos Wiese: 


a distinction should be made between the Royal Cédulas of definite 
demarcation, properly so-called, and those others which only separated 
the political government, administration, military defense or similar 
function, from a Viceroyalty or Captaincy General. That is to say, 
the King of Spain united some provinees in a royal union and others 
only in a political union.” 


It is clear that Minister Requeha in his report of 1799 requested two 
separations: that of the government and that of the territory. However, 
the King, after making mention of Requefia’s request in the first part of the 
Cédula, only ordered that the first should be carried out.” ‘‘This should 
suffice to convince one that the Cédula of July 15, 1802, did not alter the 
territorial division between the two Viceroyalties.’’ 2* 


19 Dictamenes Juridicos Presentados a S. M. el Real Arbitro en la Memoria del 
Peru, Art. I, p. 48 (Madrid: 1906). 

20 Honorato VAzquez, Memoria Histérica-Juridica Sobre los Límites Ecuatoriano- 
Peruanos 21 (2d ed., Quito: Imprenta Nacional, 1904). 

21L. A. Wright, “A Study of the Conflict Between the Republics of Peru and 
Eeuador,’’ 98 Geographical Journal 258 (November—December, 1941). 

22 Ponce, op. cit, 20-21. 

23 Modesto Chavez Franco, Cartilla Patria; Epitome de Historia y Geografía Ref. 
erentes a las Fronteras entre Ecuador y Peru de 1531 a 1921, p. 63 (Quito: Imprenta de 
El Dia,’’? 1922). 

24 Ponce, op. cit. 16. 
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“Additional evidence that the Cédula of 1802 was not intended to separate 
territory from New Granada is adduced from the cartography of the period. 
The eminent German scientist and geographer, Baron von Humboldt, de- 
fined the boundaries of Colombia in the terms of the Cédula of 1740. It 
can be argued that when von Humboldt completed his survey of the equa- 
torial regions by 1802, he may have been unaware of the existence of the 
Cédula issued in the same year; however, subsequent cartographers such as 
Restrepo (1827), Colton (1853), Blake (1854) and Villavicencio (1856), 
follow a demarcation similar to that of von Humboldt. 

The winning of independence from Spain did not put an end to the 
boundary controversy between Ecuador and Peru. The long process of 
emancipation, from the ‘‘first ery’’ in 1809 to the capitulation in Callao in 
1826, profoundly affected Hispanic-American international relations, espe- 
cially in regard to boundaries. As all of Spanish America had been re- 
garded as the personal estate of His Catholic Majesty, no definite bounda- 
ries had been surveyed and marked between the colonies. Consequently, the 
new Latin American Republics formed themselves in general along the lines 
of the preceding colonial administrative unit, which was the Audiencia. In 
some cases two or more units joined to form a new international person- 
ality, as is the case with the Republic of Gran Colombia formed from the 
Audiencias of Santa Fé, Quito, and the Captaincy General of Caracas. In 
the case of the provinces of Guayaquil and Jaén, the artificial bonds of 
Spanish administration were disregarded, and the emancipated territories 
gravitated to the new republic with which each possessed the more natural 
affinity. 

To prevent fratricidal strife over what each republic believed to be its 
national boundaries, the doctrine of uti possidetis juris? of 1810, t.e., the 
possessory status quo of 1810, was drawn up. A corollary to this doctrine 
invoked the right of the provinces to attach themselves to whichever new 
republice they chose; and under this latter qualification of uti possidetis, 
Guayaquil became a part of Colombia, and Jaén of Peru. 

The Treaty of Bogota of 1811 is generally regarded as the origin of the 
principle of colonial uti possidetis in Latin America. By that treaty the 
United Provinces of Venezuela and the United Provinces of New Granada 
agreed to recognize and respect their boundaries as those possessed by the 
Captaincy General of Venezuela and the Viceroyalty of New Granada.” 
Colombia maintained the principle, applying it to the year 1810. The same 
principle was enunciated in the unratified Mosquera-Galdeano Treaty be- 


25 Alexander von Humboldt and Aimé Bonpland, Personal Narratives of Travels 
to the Equinoctial Regions of America During the Years 1799-1804, Vol. I, p. 125 
(Trans. and ed. by Thomasina Ross; London: Bell and Daldy, 1871). 

26 The doctrine of uti possidetis is based upon Roman law and has been adopted in 
international law to designate the principle of the possessory status of territories. It 
is in this sense that the principle of uti possidetis has been adopted by all the Latin 
American nations as the basis for the settlement of their boundary disputes. The 
latter term is applied to peace treaties confirming conqueror’s possession tn absence 
of specific treaty provision. 

27 Santamaria de Paredes, op. cit. 270. 
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tween Colombia and Peru in 1823, in the Treaty of Girón, March 28, 182%, 
after the Peruvian defeat at Portete de Tarqui, and in the definitive treaty 
of peace, signed at Guayaquil on September 22, 1829. The doctrine of uti 
possidetis is contained in many other Hispanic-American documents, and 
even Simon Bolivar considered it inviolable.” 

The doctrine of “Uti Possidetis of 1810” is clear and reasonable; but its 
application has been a matter of extraordinary difficulty. In studying its 
application to the boundary controversy between Ecuador and Peru, one 
must be aware of widely divergent modes of interpretation adopted by the 
two countries. Publicists and protagonists of both nations unite to praise 
the general principle; but Peruvians interpret the doctrine as ‘‘subsequent 
to the gaining of independence”? and therefore in the light of the Cédula 
of 1802, while Ecuadoreans interpret it as ‘‘uti possidetis prior to in- 
dependence,” 3 thereby bringing in the Cédulas of 1568, 1717, 1739, and 
1740. 

The period from 1822 to 1829 marked the consummation of the indepen- 
dence movement and the parting of ways between Colombia and Peru. In- 
dependence from Spain was gained by both nations in this period, but hopes 
of Simón Bolivar, the Liberator, for a federation never materialized. Sub- 
sequently, an exchange by the two nations of proposals on the boundary 
question not only failed to solve the problem, but the dispute intensified 
and war broke out in 1829. Colombia was the victor. The Treaty of 
Guayaquil which was the result of Colombia’s victory over Peru brings us 
to the very core of the boundary controversy. It shares, along with the 
Cédula of July 15, 1802, the distinction of being the legal basis for claim 
to the disputed area. In Article V the treaty provided that ‘‘both parties 
acknowledge as the limits of their respective territories, those belonging 
to the ancient Viceroyalties of New Granada and Peru prior to their in- 
dependence with such variations as they deem it convenient to agree upon 

., ™ and in Article VI, that a boundary commission shall fix said 
limits. 

In the second conference, Minister Gual of Colombia proposed that the 
boundary between the two countries be drawn according to those fixed by 
the Cédulas of 1717 and 1739. The Peruvian Plenipotentiary gave his 
consent to this proposal and suggested that it would be better for both 
parties if the boundary line were drawn along the Tumbez-Chinchipe- 
Marañón line. This proposal by Peru was a natural one and is in keeping 


23In his letter of Feb. 21, 1825, to Marshal (then General) Sucre, regarding the 
five northern provinces of Argentina, he said: ‘‘Neither you, nor I, nor the Peruvian 
Congress itself, nor the Colombian, can break or violate the basis of public law which 
we have recognized in America. This basis is that the republican governments are 
founded within the bounds of the old viceroyalties, captaincies general, or presidencies 
as that of Chile.’’ Vicente Lecufia, Cartas del Libertador, Vol. IV, p. 263 (Caracas: 
Litografia y Tipografia del Comercio, 1929). 

29 Santamaria de Paredes, op. cit. 275. 

30 Ibid, 

31L. H. Woolsey, ‘‘The Ecuador-Peru Boundary Controversy,’ 31 A.J.L.L. 98-99 
(1937). 

82 Ponce, op. cit. 48. 
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with the growing feeling that the Marañón was the logical boundary in the 
Amazon Basin. The Colombian Minister expressed his pleasure at the pro- 
posal and said that both countries were approaching the desired point of 
reconciliation. The Tumbez-Chinchipe-Maranén proposal was a diplomatic 
victory for Peru, as it gave that country more territory (as well as access to 
the Marañón River) than did the Cédulas of 1717 and 1739. 

The treaty, duly drawn up and ratified by both countries, provides for a 
clear and unambiguous definition of the boundary as that of the Viceroyal- 
ties of Peru and New Granada in 1739, with reciprocal cessions to effect a 
most natural and easily defined frontier. That the boundary was under- 
stood to be that of ‘‘Tumbez-Chinchipe-Marafién’’ is clearly seen in the 
opinion (dictamen) rendered by the ‘‘Comisién Diplomática’ of Peru in 
forwarding the treaty to the Congress for its approval (October 14, 1829) .*4 
This line is alleged by the Commission to be more advantageous to Peru 
than the ‘‘ Ut: Possidetis of 1809.’’ With this in view, the Commission pro- 
posed that the treaty be approved without alteration. This was done by 
the Peruvian Congress on October 16, 1829. 

No doubt exists as to the validity of the Treaty of Guayaquil. It was 
duly signed by the plenipotentiaries of the two countries and ratified by 
both governments. Serious doubts are alleged regarding its present va- 
lidity and its pertinency in the present boundary controversy between 
Ecuador and Peru. The contention that the treaty is no longer in force 
rests upon three general points: first, that it provided no definite statement 
on boundaries, the exact definition being left to a Joint Boundary Com- 
mission which never met; second, that one party to the treaty has ceased to 
exist since the division of Colombia in 1880 into three independent repub- 
lics, Venezuela, New Granada, and Ecuador; and third, that the treaty was 
superseded by the Treaty of July 12, 1882, between Peru and Ecuador. 

As for the first point, it appears evident that the Joint Boundary Com- 
mission provided for in Article VI was to survey the line described in 
Article V, and that it was empowered to make such rectifications and varia- 
tions as in its judgment would be necessary to create a natural frontier be- 
tween the two countries. It is hard to conceive that the whole boundary 
question was referred to the Commission and that therefore the treaty’s 
validity is affected. 

In this connection, the Protocol of August 11, 1830, signed by the Peru- 
vian Foreign Secretary Pedemonte and the Colombian Minister at Lima, 
General Mosquera, can be considered. Under the Protocol, Peru was given 
title to Maynas by virtue of the Cédula of 1802, a claim which was not 
allowed by the Colombian interpretation of Articles V-VII of the Treaty of 
Guayaquil. As a result, the Tumbez-Marafién line was agreed upon, with 


83 Present-day Ecuadorean maps erroneously show an identical boundary line for the 
Treaty of 1829 and that fixed by the Royal Cédulas of 1717 and 1739. Roberto Crespo 
Ordofiez, El Descubrimiento del Amazonas y los Derechos Territoriales del Eeuador 5 
(Cuenca :Nucleo del Azuay de la Casa de la Cultura Ecuatoriana, 1961). 

84 Vacas Galindo, Colección de Documentos, op. cit, Vol. II, pp. 265-267. 

85M. F. de Martens, Mémoire Sur l’Arbitrage Entre le Pérou et l'Equateur 53 
(Paris: A. Pedone, 1906). 
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the issue unsettled as to whether the Chinchipe or Huancabamba Riyer 
should be used for the middle section of the frontier.** 

The authenticity of this document is strongly defended and also strongly 
impugned. Its existence was not mentioned by Colombia until 1892 and 
only in 1904 was it disclosed to Ecuador.*?7 From this date on, it has had 
an important bearing on Eeuador’s case despite the fact that Peru calls it 
a forgery. As L. A. Wright says: 


In effect, the Pedemonte-Mosquera Protocol is by no means essential 
to her case. Even if all that is claimed of it could be proved, it could 
do no more than give evidence for an intention on the part of Peru, 
and this intention is clearly established by other proofs. If it is clear 
on the one hand that Mosquera did not set his hand to any boundary 
arrangement binding on Peru, it is equally clear that his mission was 
a success in that it had the effect of showing what Peru thought and 
hoped for at that time, of showing that she was ready to give up 
Tumbez, that she was determined at all cost to hold on to Jaén, and 
that she was prepared to consent to an unfavorable division of Maynas, 
taking the Marafién as a boundary. And this is enough to upset the 
Peruvian contention ‘‘that Tumbez, Jaén, and Maynas were an integral 
part of Peru since the time of her Constitution in 1823.7 38 


The second allegation as to the validity of the Treaty of Guayaquil is 
based upon the fact that one of the parties to the contract ceased to exist 
when the Republic of Colombia disappeared as a national personality. Ac- 
cording to the doctrine of the succession of states, however, Ecuador is 
without question the successor to the former Colombia boundary on the 
south. This is evidenced by her assumption of a portion of the debt of 
Colombia as of December 31, 1829, and by the fact that she received a 
pro rata share of the debt owed by Pern to Colombia as a consequence of 
Colombian expenditures on Peruvian soil in the campaign of 1822-1824. 

The third allegation is that the Treaty of 1829 was voided, at least as far 
as the Ecuadorean-Peruvian boundary is concerned, by the Treaty of Amity 
and Alliance of 1832. In Artiele XIV of this treaty, it was stated that 
‘while negotiating a convention for the adjustment of boundaries between 
the two states, the present boundaries should be recognized.” Basing its 
contention on this article, Peru has tried to imply that the Treaty of 1832 
nullified that of 1829, but no such statement is found in the treaty. Fur- 
thermore, although it was duly ratified by both governments, the ratifica- 
tions were never exchanged. It is therefore impossible to construe the 
Treaty of 1882 as rendering the Treaty of Guayaquil null and void. If it 
could be substantiated that the Treaty of 1832 was ever in force, its bound- 
ary provision contained in Article XIV would have to be interpreted as a 
confirmation of the boundary provided for in the Treaty of Guayaquil. 


86 Ramén de Delmar y de Olivart, Marqués de Olivart, La Frontera de la Antigua 
Colombia con el Perú: Contribución al Estudio de la Cuestión de Límites entre el 
Ultimo y el Ecuador 137-138, 151-152, 161-162 (Madrid: Establecimiento Tipogr&fico 
‘í Sucesores de Rivadeneyra,’’ 1906). 

87 Wright, loe. cit. 265. 

88 Fbid. 

89 Ibid. 266. 
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e 
If, however, the Treaty of 1832 were never in force, it would have no bear- 
ing on the Treaty of Guayaquil which stands as a valid obligation between 
the Republic of Peru and the successors of Old Colombia. 

Almost a century and a half has passed since the Treaty of July 12, 1832, 
provided a status quo recognition of boundaries between Ecuador and Peru 
pending the achievement of a definite settlement. It has been a century 
and a half of sporadic efforts and failures, of mutual suspicion and inter- 
mittent ill will, of strained relations and the clash of arms. 

Although neither country was idle in its attempt to exercise jurisdiction 
over the territory that both claimed, no negotiations were carried on for a 
period of eight years. In 1840 Ecuador became suspicious of the long 
quiet and set up a demand that the boundaries should be fixed along the 
lines set by the Treaty of Guayaquil. Peru denied that the latter was in 
force: so far as she was concerned, only the Treaty of 1832 was valid. As 
a consequence, a set of conferences was arranged, not all of which tended 
to improve the relations of the two republics. In 1853 the Peruvians set 
up a political and military government in Loreto (Maynas). They quoted 
the Cédula of 1802 as the basis of the Peruvian claim to the entire region. 
Ecuador answered with a declaration of the Congress in Quito on November 
26, 1853, which dealt with the freedom of navigation on a number of tribu- 
taries of the Amazon. Peru registered a protest claiming that the territory 
in question was part of Peru by the Cédula of 1802. Ecuador replied that 
it regarded the Cédula of 1802 as having no validity, and nothing more was 
said or done by either side until 1857.*° 

In that year another diplomatic flurry was created by Ecuador, which 
attempted to liquidate its foreign debt by selling unused territory to some 
British bondholders. This met with resistance from Peru, as part of the 
territory in question was claimed by her under the Cédula of 1802. The 
move proved unsuccessful and the United States and Great Britain hur- 
riedly withdrew from the transaction when they realized the controversial 
nature of the territory their nationals were to receive under the contracts.™ 

The friction over the boundary question intensified the already bitter 
feelings between the two republics. On October 26, 1858, Peru declared a 
blockade along the entire coast of Ecuador. The war which lasted until 
1860 was waged on a small scale, due to the Peruvian control of access to 
the sea and the chaotic conditions of Ecuadorean politics. The war was 
climaxed by the Treaty of Mapacingue, January 25, 1860, which empha- 
sized the validity of the Peruvian title in accordance with the provisions of 
the Cédula of 1802, and likewise declared null and void the Ecuadorean 
adjudication of lands in the Oriente to British bondholders“? The Treaty 
was ratified by President Castillo of Peru and General Franco of Ecuador. 
It was disapproved, however, by the Peruvian Congress, and the Constitu- 
tional Government of Ecuador, which replaced General Franco, did like- 
wise. 


40 Vacas Galindo, Colección de Documentos, op. cit., Vol. II, pp. 387-899. 
41 Wright, loc. cit. 267. 
42 Vacas Galindo, Colección de Documentos, op. eit., Vol. Il, pp. 417-437. 
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For a period of twenty-six years, comparative quiet and great politeness 
were maintained between the two countries. In 1887 the Espinoza-Bonifaz 
Convention was signed, and ratified a year later. This convention provided 
that ‘‘the pending questions of boundaries between both nations should be 
submitted to the King of Spain as ‘Arbitrator of Points of Law’ defini- 
tively and without appeal.’’** In ease the King of Spain refused to act as 
arbitrator, the President of France, the King of Belgium, and the Council 
of the Swiss Federation, in the order named, were to be asked to serve as 
arbitrator. The two countries had to present their case before the arbi- 
trator within a year of his acceptance. 

Article VI provided that direct negotiations might be undertaken simul- 
taneously with the arbitral proceedings, and as a result, the Garcia-Herrera 
Treaty was signed on May 2, 1890. In this treaty both countries attempted 
to reach an equitable settlement by modifying their extreme claims and 
recognizing their respective rights in the Amazon Basin. Under the ar- 
rangements made by the two plenipotentiaries, Peru was to receive Tumbez, 
Jaén and the parts of Maynas where she held establishments. To Eeuador 
were awarded the zones of the Maynas General Command which lay close to 
her, Macas, Quijos, and also the northern strip next to Colombia’s frontier 
which usually goes by the name of Sucumbios Missions and which encloses 
Canelos. 

Peru felt that her plenipotentiary had made too large concessions; never- 
theless, she ratified the treaty with reservations. Ecuador, which had also 
ratified the treaty, insisted that Peru should do so unconditionally. This 
the Congress of Peru refused to do and Eeuador withdrew its ratification 
on July 25, 1894. It seems unfortunate that the treaty was not ratified as 
signed, for the compromise appeared to be an equitable settlement of this 
troublesome boundary question. The extreme claims of both sides were 
modified materially, and the rights of both countries in the Amazon Basin 
were recognized. 

The provisions of the Garcia~-Herrera Treaty caused Colombia’s entrance 
into the dispute. She alleged that, if it were fulfilled, territory claimed by 
her would be affected. The three governments, therefore, signed the Sup- 
plemental Arbitral Convention of December 15, 1894. By this conven- 
tion Colombia became a party to the arbitration before the King of Spain, 
who was to consider the question not only as a matter of law, but also as 
one of accommodation between the contracting parties. Ecuador refused 
to approve the convention, feeling that Colombia and Peru would undergo 
irresistible temptations to settle their differences by dividing the Oriente 
between them.*® 

In 1904 Ecuador and Peru agreed to ask the King of Spain to proceed 
with the arbitration, which had been suspended, and to appoint a commis- 
sion to study the material bearing upon the boundary issue. The King 
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accepted the rôle of arbitrator and sent Ramón Menéndez Pidal as his spe- 
cial commissioner to South America. On January 22, 1908, Menéndez 
Pidal presented the King of Spain with a report in which the proposed 
boundary changes were favorable to Peru. 

In the year 1909 there was increasing uneasiness among Ecuadoreans that 
their case before the Royal Arbitrator was not going well. In his message 
to the National Congress on August 20, 1910, President Eloy Alfaro de- 
clared: 


Since the time of my first administration, there have been rumors 
which were not favorable to us as regards the decision which Spain was 
going to pronounce; these were to such an extent that a notable Central 
American diplomat who eame from Madrid was not afraid to state that 
the decision would be entirely adverse to Ecuador. I received this in- 
formation in 1900 from General Leonidas Plaza, who came from Costa 
Rica, and I used it within my power to free the country from such a 
peril.*6 

These fears were crystallized in a conversation between Spanish Minister of 
State Juan Pérez Caballero and Victor M. Rendón, Minister of Ecuador in 
Madrid. In this conversation, the Spanish Minister is alleged to have said 
that the natural boundaries of Ecuador were in the eastern range of the 
Andes, and that Ecuador should content herself with being the South 
American Switzerland. Hcuadoreans became greatly alarmed by such in- 
formation and the special plenipotentiary of the country, Honorato Vaz- 
quez, made great efforts to secure a copy of the dissenting opinion of 
Sanchez Román, one of the Spanish counselors. Upon procuring it, Mr. 
Vazquez had it printed and circulated. 

A very unfortunate and embarrassing situation was created through such 
advance notice of the findings of the King’s counselors. Uprisings oc- 
curred in both Ecuador and Peru, and war between the two countries 
seemed imminent. Actual hostilities were, however, averted by two fac- 
tors: first, by the timely offer of mediation by the Governments of Argen- 
tina, Brazil, and the United States, who pointed out that it would be ‘‘Un- 
American’’ to fight about a cause which was still up for arbitration ; ** and 
second, by the indefinite postponement of the arbitral award on the part of 
the King of Spain.*® 

The prolonged efforts on the part of the mediating Powers to reach a 
settlement proved disappointing, primarily because Ecuador and Peru did 
not share the confidence which the above-mentioned Powers were especially 
desirous to inspire through their friendly action. For more than a decade 
(1910-1924), there is no record of an attempt to settle the dispute. In 
1924 the statesmen of both nations undertook to devise a new procedure by 
which the dispute might come to an end. Thus, the mized formula came 
into being. It was conceived by the eminent Peruvian President Billing- 
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¿burst in 1913 and was crystallized and defined in the Ponee-Castro Oyay- 
guren Protocol signed in Quito on June 21, 1924. This Protocol provided 
that direct negotiations be undertaken in Washington. In the event that 
the negotiations should fail, the Governments of Ecuador and Peru should 
determine by common accord the zones that were mutually recognized by 
each of the parties and that which should be submitted to the arbitral de- 
cision of the President of the United States.*° 

In accordance with the provisions established in the Protocol of 1924, the 
two countries began direct negotiations in Lima in 1929. Internal diff- 
culties caused by the fall of the Leguia government brought the negotia- 
tions to a standstill. In 1938 Peru proposed the resumption of the talks, 
but new difficulties ensued during the course of the conferences, and the 
negotiations were therefore transferred to Washington. Regular sessions 
were held at different intervals for a period of two and a half years, but a 
satisfactory outcome was not produced. Incredible as it may seem, the 
already long-standing controversy became more acute as the conference ad- 
vanced, and a solution to the problem appeared more difficult than ever 
before. 

The sessions in Washington were finally broken off October 4, 1988,5 and 
small-scale fighting was conducted by the border patrols of the two coun- 
tries. On July 15, 1941, the skirmishes developed into an undeclared but 
real war. <A brief and uneven struggle ensued between the well-equipped 
and highly trained Peruvian army and air force units and the almost de- 
fenseless Ecnadoreans. The climax of the war came in the battle of Zaru- 
milla-Chaeras in which the Peruvian Colonel Manuel Odría ë? decisively 
defeated the Ecuadorean forces who soon thereafter laid down their arms. 

Shortly after the outbreak of hostilities, the United States, Brazil, and 
Argentina offered their friendly services as mediators. At the Conference 
of Western Hemisphere Foreign Ministers which met in Rio de Janeiro in 
January, 1942, the so-called ‘‘Protocol of Peace, Friendship and Bounda- 
ries” 53 was drawn up and signed by the Foreign Ministers of the contract- 
ing parties and those of the mediatory Powers, to which Chile was added. 
Subsequently the Protocol was ratified, the Peruvian legislature voting for 
it unanimously, while an extraordinary Congress in Ecuador approved it 
on a plurality basis. 

The boundary line which the Protocol provided for not only caused 
Ecuador to lose two-thirds of the Oriente she had previously considered 
hers but also deprived her of an outlet to the Amazon River. In spite of 
this loss, however, there grew the general feeling that the once insoluble 
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conflict had finally been settled to the satisfaction of both countries. But, 
this was not to be so. For the past two and a half decades, Ecuador has 
continually revived the boundary question, claiming that as the weaker 
country it had little choice but to accept the outcome of the Conference. 
As all the sacrifices were unilaterally hers, Ecuador considers the 1942 
Protocol an imposition and not a treaty. In the early fifties, Heuadoreans 
were calling for a revision of the Protocol because it was unjust and im- 
posed." And even in 1953 Emilio Murillo Ordoñez called the Rio Pro- 
tocol ‘‘unexecutable and null,’’ 55 

On September 8, 1955, Ambassador José Chiriboga Villagomez of Eeua- 
dor submitted a note to the Council of the Organization of American States 
invoking the Rio Treaty and requesting that the Council convoke a Meeting 
of Consultation of the Ministers of Foreign Affairs. Ecuador charged that 
the Government of Peru was endangering the territorial integrity, sover- 
elgnty, and independence of Ecuador by concentrating its forces on the 
border and by stationing naval vessels near the Ecuadorean coastline. The 
Council held a special meeting in which it was noted that Ecuador had al- 
ready submitted the matter to the Governments of Argentina, Brazil, Chile, 
and the United States—the four guarantor states of the Rio Protocol of 
1942. It was informed that representatives of the guarantor states were 
planning to launch an on-the-spot investigation of the charges and there- 
fore decided to defer to the guarantor states. Due to this development, the 
Rio Treaty was not applied to the controversy and Ecuador withdraw its 
request.*® 

On August 17, 1960, President José Maria Velasco Ibarra of Ecuador 
again revived the boundary issue. In an address in the city of Riobamba, 
he affirmed: ‘‘The Rio de Janeiro Protocol is null. We do not want war. 
But we will never acknowledge the Treaty of Rio de Janeiro.” ë On Sep- 
tember 28, 1960, the head of the Ecuadorean Delegation to the United Na- 
tions, José Chiriboga Villagomez, addressed the General Assembly in order 
to create ‘‘an atmosphere of sympathetic understanding for Eeuador’s just 
cause.” In nullifying the Treaty,°® Velasco Ibarra referred to the Pan 
American Pacts of 1938 and 1938, which ‘‘condemn the acquisition of terri- 
tory by military occupation or any other means of force by another state, 
directly or indirectly, on any ground whatever.’’ He even quoted the 
President of Peru as having recognized that the Treaty of Rio de Janeiro 
was the result of a military victory in 1941 made with a strong hand. 

While Ecuador has been attempting to attract world-wide attention to 
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the boundary dispute, Peru has remained comparatively ecalm.®* As Far as 
the latter country is concerned, the dispute was definitely settled by the 
Rio Protocol of 1942. Peruvian sentiment on the subject was recently 
summed up by its Chargé d’Affaires in Washington, who, in referring to 
the Rio Protocol, stated : 


... This document constitutes a valid, current and binding interna- 
tional Treaty which is further guaranteed not only by Argentina, Chile 
and Brazil but also by the United States. These four Powers uphold 
the Treaty as they consider that it is fully within the terms of inter- 
national law and that it furthermore reconciles the legitimate aspira- 
tions and the historic titles of both Peru and Ecuador. This Treaty 
confirmed the sovereignty of Peru on a land that has always been Peru- 
vian and constitutes one of the pillars of peace and legal order in the 
Hemisphere.®? 
Thus, Peru considers the whole affair settled and contends that there is no 
border dispute with Ecuador. This is reflected in the postwar literature 
on the subject. Peruvians have written comparatively little on the bound- 
ary controversy since 1942, and have in most cases contented themselves in 
defending their views whenever a particularly sharp verbal or written at- 
tack has been made by Ecuadoreans or those sympathetic to HEcuador’s 
cause. 

Ecuador, on the other hand, has continuously attacked the Protocol 
which it considers void. Ecuadoreans show particular resentment towards 
the United States. To them, the United States Government favored Peru. 
in the settlement of the dispute in order to avoid an unfavorable impact on 
U.S. commercial interests in Peru, especially those in oil. <As a result 
Ecuador has turned towards Brazil for support in its cause. Brazil is the 
only country bordering with Ecuador which has shown no desire to expand. 
Furthermore, Ecuador and Brazil signed an agreement in 1958 which calls 
for the construction of a combined vehicle and river-transportation route 
connecting the Pacific port of San Lorenzo with the Atlantic port of Belém. 
Although this so-called Inter-Oceanic Highway is still in the planning stage, 
it will open up hitherto unexploited land and enhance the economic po- 
sition of both countries. 

A similar project, the marginal forest highway, was proposed by Peru’s 
President Fernando Belaunde Terry in 1968. This highway would run 
across the eastern slopes of the Andes and extend roughly from Cucuta, 
Colombia, to Santa Cruz, Bolivia, a distance of about 8,720 miles. The 
proposed highway will undoubtedly be of great economic significance to 
the four countries which it will cross. As it will run through the territory 
which Ecuador lost as a result of the Rio Protocol, however, political re- 
pereussions will certainly develop. The highway, once completed, will 
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help,strengthen Peru’s de facto title to this territory, thus further mini- 
mizing Ecuador’s chances of eventually recovering it. Hcuadoreans are 
fearful of this possibility, although they approve of the project. They 
have shown further concern that, in the process of constructing the high- 
way, Peru might use it as a ‘‘Corridor of Expansion” and that ‘‘the cater- 
pillar tracks of tractors are mixed up with those of tanks.’’®* Such dis- 
trust is obviously not conducive to the construction of the highway but it 
does generally reflect Ecuadorean-Peruvian relations at present. As Jong 
as this distrust persists, little will and can be accomplished in bringing 
about a settlement which will be to the satisfaction of both countries. 
From an historical perspective, the de jure title of Ecuador based upon 
the colonial decrees of 1563, 1739, and 1740, plus the Treaty of Guayaquil, 
appears to be better than that of Peru. Peru, on the other hand, has a 
strong de facto title to part of Tumbez and to all of Jaén by the adhesion 
of those regions to the country in the movement for independence, and in 
all subsequent national history, and to a large part of Maynas, due to long 
occupation and development of the regions. Somewhere between the ex- 
tremes of these de jure and de facto claims lies an equitable solution of the 
boundary dispute. Instead of searching for an equitable solution, how- 
ever, the two countries have shown greater interest in exploiting the issue 
both on the national and international level. As long as this persists, the 
boundary dispute will remain a vexatious issue in the lives of twentieth- 
_ century Ecuadoreans and Peruvians and will show Hemispheric solidarity 
to be only an expression of sentiment. 
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COMMUNIST CHINA AND THE LAW OF THE SEA 


By Tao Cheng * 


The present study is a comment upon the official position of Communist, 
China on various problems related to its internal waters, the territorial sea, 
and the high seas through an examination of laws, regulations, and inter- 
national agreements as well as other official pronouncements. It is based 
primarily on China’s peacetime attitudes, although occasionally it has been 
necessary to take into account conditions of hostilities. 

Two factors appear to have played a very important rôle in the develop- 
ment of Communist China’s practice on the law of the sea. One is the 
periodic international tension involving Communist China, such as the 1958 
erisis over the offshore islands, Quemoy and Matsu, which oceasioned a 
major formal declaration by the Government of Communist China, the 
‘Declaration on China’s Territorial Sea.’’? The other is Communist 
China’s determination to exploit the oceans and their resources in spite of 
her limited capability to do so, which has taken the form of centrally 
planned and directed activities for developing ocean fisheries and trans- 
portation. These determined efforts and the resulting achievements or ex- 
pectations are particularly significant in that they form, perhaps, the most 
important reasons underlying Communist China’s position on various prob- 
lems of the law of the sea. Certainly, there is a fairly close relationship 
between these efforts and the development of Communist China’s practice, 
and much can be learned from the results of these efforts about what has or 
has not taken place in Communist China’s practice. Therefore, a brief 
outline is given of Communist China’s progress since 1949 in improvement 
of her ability to exploit the oceans, which may have a direct bearing on her 
attitude toward problems of the law of the sea, and this is followed by an 
analysis of her attitude on the subject. 


I. DEVELOPMENT OF COMMUNIST CHINA’S PRACTICE AND BFFORTS TO 
Improve Her CAPABILITY TO EXPLOIT THE OCEANS 


Communist China’s determined efforts to exploit ocean resources have 
been concentrated on the development of fisheries and transportation, the 
most common forms of exploitation of ocean resources which have been 
used by man since time immemorial. Two related matters should, however, 
be mentioned at this point. On the one hand, there is the question of the 
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legal status of the submarine area known as the continental shelf which has 
become a prominent problem of the law of the sea since 1942 because of 
mineral deposits there, especially oil.2 Although there have been indica- 
tions of oil deposits in the submarine areas adjacent to the Chinese coast,’ 
no plan for drilling or related activities has been reported. Nor has Com- 
munist China made known her position on the legal status of the continental 
shelf. However, various specialized research programs in oceanography 
have been carried on since 1950 under the direction of the Chinese Academy 
of Sciences. Many of these research programs are only indirectly related 
to fishery and transportation, and, obviously, pose much broader implica- 
tions for the future.’ 


Development of Fisheries 


By the time the Communist regime was established in Peking in 1949, 
China’s fishing fleet, according to official accounts, had been reduced to 
little more than two hundred trawlers and sailboats (some motorized) and 
less than fifty thousand old-fashioned wooden craft as a result of destruc- 
tion in the civil war.’ All but a few were suitable only for shallow water 
and could not engage in deep-sea fishing. Fishery production had dwin- 
dled from the pre-World War IT peak of 1,500,000 tons in 1936 to as little 
as forty-five tons in 1949.° 

Against this background Communist China’s determined effort to de- 
velop her fishing industry began. It found its first expression in the Com- 
mon Program, the fundamental law of Communist China before the 1954 
Constitution, which called for the ‘‘protection of coastal fishing grounds 
[and] development of aquatic products industry.’’* National conferences 
on aquatic products were called to set up production goals and to discuss 
measures for stimulating production or removing obstacles thereto. Rela- 
tively detailed instructions were occasionally issued, before the start of a 
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‘“spring high-water’’ season, by the Ministry of Agriculture or jointly by 
the Central Committee of the Chinese Communist Party and the State 
Council (the Cabinet) to party organizations and state organs at all levels 
directing them to make sure that all plans had been completed well in ad- 
vance and the maximum use made of all available resources for fishery pro- 
duetion.® 

Communist China took two major steps to develop its fishing industry. 
First, the fishermen were organized into co-operatives and, later, communes; 
government loans were provided to enable fishermen to buy equipment; 
large fish markets were established; and, finally, transportation of fish prod- 
ucts was strengthened.’° Secondly, long-term efforts were concentrated on 
the modernization of the fishing fleet, fish-processing industry ™ and fishery 
research.” 

According to Communist sources, by 1959 the total annual production of 
aquatic products in Communist China had passed five million tons? Com- 
munist officials attribute this success to the mobilization of manpower and 
the new policy of massive fish-breeding, rather than the modernization of 
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the fishing fleet.1* To be sure, some progress in the modernization of the 
fishing fleet was also made as China’s shipbuilding industry developed. In 
the spring of 1963 it was reported that ‘‘Chinese fishermen are using more 
than four times as many motorized junks and twice as many trawlers as in 
1957.15" However, China’s fishing fleet still compares poorly with that of 
Japan and other advanced fishing countries. 

Parallel to these developments was the establishment of a legal frame- 
work to regulate fishing activities. Laws and regulations have been pro- 
claimed for safety and conservation purposes, and trawling is prohibited in 
certain areas.1® Bilateral agreements on fisheries have been concluded þe- 
tween Communist China and Japan (non-governmental), North Korea,* 
and North Viet-Nam * to secure international co-operation. A multilateral 
agreement between China, North Korea, North Viet-Nam, and the Soviet 
Union was also concluded which established the ‘‘ Western Pacific Fisheries 
Research Commission’’ with the power, among others, to draw up necessary 
measures in accordance with scientific data for protecting and increasing 
fishery resources.*° 


Development of Ocean Transportation 


The situation in China’s ocean transportation at the time of the Com- 
munist conquest seems to have been even worse than in fisheries. Accord- 
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ing to Communist reports, the shipbuilding industry as such was almost 
non-existent.21, Harbors with modern facilities were extremely few and 
had sustained severe war damage; the merchant fleet was composed of some 
14 state-owned ships, mostly American war surplus,’ and an undetermined 
number of small privately owned vessels. Most were suitable only for in- 
land waters or coastal trade. 

To meet her immediate and urgent needs, Communist China had to rely 
on foreign ships. The most important task in accommodating such for- 
eign shipping was, of course, to rebuild her port facilities ** and this was 
pushed through with great vigor and determination. By 1959 seven major 
seaports capable of accommodating at least 10,000-ton vessels were in use,*® 
and a large number of foreign ships were said to have entered Chinese 
ports.** ‘With foreign ships entering and leaving Chinese ports as the only 
important maritime activity during this early period, Communist China’s 
practice on the law of the sea was to be found largely in its laws and regula- 
tions concerning the control of, and the exercise of jurisdiction over, for- 
eign ships.*? 

Communist China was not content with providing port facilities for for- 
eign ships; her long-term objective was undoubtedly to build a large mer- 
chant fleet of her own and to become one of the major maritime nations. 
In fact, the economie advantages of having a merchant fleet were already 
apparent by 1957. It was then suggested that if only one-half of China’s 
foreign trade had been carried by Chinese ships, the country would have 
saved £80 million or over 300 million Yuan annually.2? Communist China’s 
shipbuilding industry seems to have grown quite rapidly since 1957, the 
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No. 21713. The author was the chief of the Administrative Bureau of Sea Transporta- 
tion, Shanghai. 

23 It was reported that there were four main ocean shipping routes that linked China 
with various parts of the world. ‘‘At present [1958], the vessels navigating on the 
ocean shipping routes [to and from China] include those of the Soviet Union and the 
People’s Democracies. A number of merchant ships belonging to capitalist countries 
are undertaking part of our sea transportation on the ocean shipping routes.’’ Chang, 
Yuan-kuang, ‘‘ New China’s Sea Transportation,’’ Extracts from China Mainland Maga- 
zines (ECMM), No. 133, p. 28. 

24 Seo ‘‘State Council’s Decision Concerning Navigation Work for 1950,’’? Chung yang 
tsai ching cheng tse fa ling hui pien, Vol. 3, pp. 403-405. A number of other measures 
were also mentioned, such as the establishment of port authorities in various parts of 
the country and a state-owned steamship company, training of navigation and other 
personnel, ete. 

28 See Sun, Tu, ‘‘A Brilliant Decade of Harbor Construction in Our Country,’’ JPRS, 
No. 2538, pp. 1-8; Chang, Yuan-kuang, loc. cit. 22-27; JPRS, No. 2713, p. 36; SCMP, 
Nos. 3328, 2868, 2813, 2516, 2182, 1727. The seven major seaports are: Dairen, Chin- 
waugtao, Tientsin, Tsingtao, Shanghai, Canton, and Chankiang. 

26 Chang, Yuan-kuang, loc. cit. 25 ff. 

27 As will be seen later, for example, the 1952 Regulation Concerning Japanese Ships 
Destined for China raised some highly interesting questions. See pp. 67, 71. 

28 Li, Choh-ming, Economic Development of Communist China 179, note 30. 
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last year of its First Five-Year Plan.” According to official reports, China 
launched its first self-designed ship of the 5,000-ton deddweight class in 
1959 and of the 10,000-ton deadweight class in 1960; at least one larger ship 
was built before 1960 with Soviet help.2° Since 1957 Communist China has 
worked hard to assemble a small merchant fleet of 10,000-ton freighters and 
tankers built by its own and foreign shipyards; ** and the carrying trade 
was inaugurated in the period 1961-1964, when China’s ships went to the 
ports of nearly thirty countries in Africa, Asia, Europe, and the Middle 
East.?? 

All these developments naturally made Communist China conscious of 
her new rôle (or anticipated new rôle) as a possible major user of the ocean 
and, consequently, exerted a strong influence on her interest in the law of 
the sea. Communist China issued a formal declaration on the territorial 
sea at the height of the 1958 crisis over Quemoy and Matsu; and it is quite 
apparent that the impact of that declaration was affected by events. But 
it appears to be quite likely that China would have issued such a declara- 
tion at about that time even without the crisis, in view of her aspirations 
and potential in maritime affairs, and of the fact that this was already the 
subject of discussion in the Chinese press in late 1957 ** and early 1958.34 
At that time also Communist China acceded to the 1980 International Load 
Line Convention * and the International Regulations for Preventing Col- 
lisions at Sea prepared by the 1948 London International Conference on 

Safety of Life at Sea.3¢ 
"Possibly the most significant indication of Communist China’s new out- 
look in maritime affairs has been its effort to build a network of full-fledged 
standard treaties of commerce and navigation as well as consular treaties. 
Since 1958 China has concluded treaties of commerce and navigation with 
the Soviet Union, East Germany, North Korea, North Viet-Nam and Al- 
bania, and consular treaties with the Soviet Union, East Germany, and 
Czechoslovakia.27 The purpose of these treaties is, of course, to protect the 


29 This trend was reversed after the 1958 ‘‘great leap forward’? and the withdrawal 
of Soviet technicians and economic aid in 1960. See Harry Schwartz’s comment on the 
recently published ‘An Economic Profile of Mainland China,’’ by the Joint Economie 
Committee of Congress (New York Times, March 7, 1967, p. 7). 

80 See SCMP, No. 1800, p. 19; No. 2246, p. 27; and No. 1905, pp. 19-20. 

81 Ibid., No. 1707, p. 19. 

82 Jen min shu tse (People’s Handbook), 1965, p. 604. 

88 An article ‘* Discussing the Question of the Width of the Territorial Sea’’ by Wei 
Wen-han was published in Fa hsueh pan yuh kan (The Study of Law Bi-Weekly) on 
June 1, 1957, Union Research Service, Vol. 8, No. 29 (Sept. 6, 1957), pp. 352-360. 

34 See ‘Ta Kun Pao Comment on U.S. Intervention in Indonesia’s Territorial Waters 
Decision”? (New China News Ageney-English, Peking, Jan. 19, 1958), SCMP, No. 1696, 
p. 31. 

35 SCMP, No. 1640, p. 2. 

86 Ibid., No. 1681, p. 1. Communist China made a reservation to the effect that the 
rules will not be applicable to her non-powered vessels. 

87 For the text of the Sino-Soviet Treaty of Commerce and Navigation, April 23, 1958, 
see SCMP, No. 1760, pp. 29-33; China-Albania, Feb. 2, 1961, Chung hua jen min kung 
ho kuo fa kuei hui pien (Collection of Laws and Regulations of the People’s Republic 
òf China), Vol. 12, pp. 54-59; China-East Germany, Feb. 9, 1960, bid., Vol. 11, pp. 
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rights and privileges of the ships and nationals of one party in the terri- 
tory of the other. Communist China has obviously felt the need to protect 
the rights of its ships in foreign ports. 


II. TERRITORIAL SEA 


Communist China’s ‘‘Declaration on China’s Territorial Sea’’ of Sep- 
tember 4, 1958, touched upon almost all of the major problems of the terri- 
torial sea or territorial waters: the breadth of the territorial sea, the mea- 
suring of it, the right of innocent passage and the status of certain bays 
and straits. The problem of the contiguous zone was not mentioned in the 
Declaration but is apparently dealt with elsewhere; this will be discussed 
in the next section. 


The Breadth of the Territorial Sea 


The problem of the breadth of the territorial sea is perhaps the most 
controversial: its solution has defied the efforts of the International Law 
Commission of the United Nations and three international codification con- 
ferences since 1930.9 Although the three-mile limit has been maintained 
by a large number of states, including the majority of major naval Powers, 
since the eighteenth century, other states have claimed a sea belt of four, 
six, twelve, and even two hundred nautical miles.*® It was against this 
background that the Government of Communist China issued its Declara- 
tion, which states in paragraph 1 that: 


The breadth of the territorial sea of the People’s Republic of China 
shall be 12 nautical miles. This provision applies to all the territories of 
the People’s Republie of China, including the Chinese mainland and its 
coastal islands, as well as Taiwan and its surrounding islands... .*° 


As might have been expected, the Chinese Declaration was met with im- 
mediate rejections by the United States and Great Britain,“ but evoked a 


114-119; China-North Korea, Nov, 5, 1962, zbid., Vol. 13, pp. 88-93; and China-North 
Viet-Nam, Dec, 5, 1962, ibid., 93-97. For text of the Sino-Soviet Consular Treaty, June 
23, 1959, see ibid., Vol, 10, pp. 224-230; China-Hast Germany, Jan. 27, 1959, ibid., 218- 
224; and China-Czechoslovakia, May 7, 1960, ¢bid., Vol. 12, pp. 49-54. 

88 See United Nations, International Law Commission (J.L.C.), 1956 Yearbook (A/ 
CN.4/SER. A/1956), 2 vols., especially Vol. 2, pp. 265-266; Acts of the Conference for 
the Codification of International Law, Minutes of the Second Committee, Territorial 
Waters (League of Nations Pub. No. C.351(b).1930.V.); and United Nations Confer- 
ence on the Law of the Sea, Official Records, 1960 (U.N. Doc. No. A/Conf. 19/8). 

39 See United Nations Legislative Series, Laws and Regulations on the Regime of 
the Territorial Sea (U.N.L.S., Territorial Sea) (U. N. Doc. No. ST/LEG/SER.B/6) 
(1957), pp. 1-59. See also Colombos, C. John, The International Law of the Sea 
81-87 (4th ed., 1959). 

40 See note 1 above. 

41 On Sept. 5, 1958, the day after Radio Peking broadcast the Communist Declara- 
tion, a spokesman of the Department of State stated that ‘‘the United States Govern- 
ment has flever recognized any twelve-mile territorial claims,’’ and that ‘‘our historic 
position on territorial waters, which I am told dates back to the time of Thomas Jeffer- 
son, has been the three-mile limit.’’ (New York Timea, Sept. 5, 1958, p. 1, col. 6.) The 
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show of support from the Soviet Union, East Germany, and Rumania,* 
which is not very common in the history of the law of the sea. This Decla- 
ration was challenged by acts as well as by words. On September 7, 1958, 
warships of the United States Seventh Fleet were sent in daylight to assist 
in escorting a convoy of Chinese Nationalist supply vessels to a distance of 
three miles off Quemoy Island, although this had been done only at night 
during the preceding three days.** To this deliberate act of challenge the 
Peking Government naturally issued ‘‘a serious warning.’’ 4t 

In justifying their claim of a 12-mile limit the official press and indi- 
vidual writers of Communist China resorted to three principal arguments 
familiar to international lawyers.** First, there is the assertion that the 


principles which were regarded as the legal basis of the U. S. rejection were finally 
spelled out on Nov. 20, 1958, in an address by the Assistant Legal Adviser for Far 
Eastern Affairs, when he said that: 

‘In addition, the United States considers that international law recognizes only a 
3-mile limit, that it is not possible for a country by unilateral action to take unto itself 
that which is the common property of all nations, and that this is, moreover, in violation 
of the universally accepted principle of the freedom of the high seas. The United 
States position finds support in the report of the United Nations International Law 
Commission wherein it is stated that ‘international law does not require states to recog- 
nize a breadth of the territorial sea beyond 3 miles,’ 

‘í Further, a country is not free to choose whether its territorial sea will be measured 
from the low-water mark on the coast, which is the normal baselines, or whether it will 
use straight baselines connecting salient points or offshore islands. While Article 4 of 
the Geneva Convention on the Territorial Sea and the Contiguous Zone adopted by the 
recent Geneva Conference on the Law of the Sea permits the establishment of straight 
baselines in localities where the coastline is deeply indented and cut into or if there is a 
fringe of islands along the coast in its immediate vicinity, it is clear that the Chinese 
coast along which the straight lines described in the statement of September 4 are drawn 
does not conform to the geographic conditions which are set forth in Article 4. There 
is even less legal basis for drawing straight baselines from outermost points on a group 
of islands and claiming waters thereby included as internal waters. Similar attempts 
by other countries to claim, as internal waters, large areas of high seas within groups 
of islands or archipelagoes have been protested by many countries. The straight base- 
lines described in the statement of September 4, 1958, are accordingly regarded by the 
United States as completely arbitrary and without any basis in recognized international 
law.’? (U. S. Department of State, American Foreign Policy: Current Documents, 
1958, p. 1198.) 

The British Government’s objection to the Communist Chinese Declaration was first 
expressed by a spokesman for the Foreign Office on Sept. 6, 1958 (Time, Sept. 6, 1958, 
p. 6 f), and then contained in a note to the Government of Communist China (SCMP, 
No. 1871, p. 89). 

42 As if to counter the effects of the rejections of the United States and Great Britain, 
the Soviet Government promptly declared, in a note to the Government of Communist 
China, that it ‘‘fully respects the decision contained in the statement of the Government 
of the Chinese People’s Republic,’’ and that ‘‘the organizations concerned of the Soviet 
Union have already been instructed strictly to abide by the 12-nautical mile line of the 
territorial sea of the People’s Republie of China’? (SCMP, No. 1853, p. 41). For the 
statement of East Germany, see ibid., No. 1855, p. 50; and the Rumanian statement, 
ibid., No. 1868. 

48 New York Times, Sept. 8, 1958, p. 1. ` 

44 Ibid. 

45 Similar arguments were put forward at the meetings of the International Law Com- 
mission; see, for example, 1952 I.L.C. Yearbook 153-159, 167. 
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determination of the territorial limit is an exercise of sovereignty which 
does not require explanation or justification. Thus, it was maintained 
in a dispatch of the New China News Agency (NCNA), ‘‘China’s Decision 
on Territorial Sea Explained,’’ that 


China’s decision on Thursday on its territorial sea limit of 12 nauti- 
eal miles is an exercise of its sovereign right. Under international 
law, every nation has the right to define its territorial sea, generally 
not exceeding 12 nautical miles, in accordance with specific conditions.* 


In the second place, some writers maintained that each nation is free to 
determine its territorial limit because there has never been any universally 
recognized breadth of the territorial sea under international law. Accord- 
ing to this type of argument, ‘‘the three-mile limit has never become a gen- 
eral international practice’’ either before or after 1782, when Galiani sug- 
gested the ‘‘three-mile rule’’ as the approximate range of cannons at that 
time. It was also pointed out that 


In 1745, the Danish-Norwegian Kingdom already decided her terri- 
torial limit as four nautical miles. A little later Sweden adopted the 
same. Spain has regarded the extent of her territorial sea as six miles 
since 1760. This was also the Portuguese territorial limit. The 
United States was not yet in existence at that time. The three-mile 
rule was not adopted as the British territorial limit by a Parliamentary 
Act until as late as 1878. Since then, many countries have adopted 
different territorial limits at different times. Today, there exist dif- 
ferent territorial limits among the nations of the world: three, four, 
six, twelve, as well as fifty and two hundred miles. At present, out of 
more than eighty countries only about twenty of them have adopted 
the three-mile limit.*® 


Furthermore, the Communist writers have never failed to mention the 
experiences of the 1930 Conference for the Codification of International 
Law at The Hague, the United Nations International Law Commission, and 
the 1958 United Nations Conference on the Law of the Sea at Geneva.” 
To those concerned with this aspect of the argument, these experiences re- 
veal three important facts, all pointing to the direction of discretionary 


46 For a critical review of this position see McDougal and Burke, op. cit. 489-499, 

47 SCMP, No. 1851, p. 12. See also the Chinese reply to the British note of Sept. 
13, 1958 (¢bid., No. 1871, p. 89); ‘‘Interference in Iceland’s Right to Decide the Ex- 
tent of Its Territorial Sea Cannot Be Tolerated’’ by the ‘*Commentator’’ of People’s 
Daily (Hsin hua pan yuh kan, Vol. 140 (1958), p. 168); and Fu, Chu, Kuan yuh ngo 
kuo ti lin hai wen t’i (Concerning the Problem of the Territorial Sea of Our Country) 
14 (Peking, 1959). 

48 Kou, Chi, ‘The Most Important Move in Protecting the Nation’s Sovereignty,’’ 
Cheng fa yen chiu (The Study of Political Science and Law), No. 5 (1958), p. 9. Since 
1960, the number of states adhering to 3- or 4-mile limits has decreased while those 
adhering to 6- or 12-mile limits have increased (Bowett, D. W., The Law of the Sea 
13 (1967)). 

49 Kou, loc. cit.; also Liu, Tse-yung, ‘A Major Step to Protect China’s Sovereign 
Rights,’? Peking Review, No. 29 (Sept. 16, 1958), p. 12; and NCNA, ‘‘China’s Decla- 
ration on Territorial Sea Explained,’? SCMP, No. 1851. If these articles had been 
written after 1960, the experience of the Second Geneva Conference on the Law of the. 
Sea would have been mentioned too. 
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authority of individual states to fix territorial limits. First, the three-mile 
principle either has been put forward for universal adoption and defeated, 
or has been discarded by its advocates in a search for compromise in the 
face of a strong opposition. Therefore it cannot claim to be the rule of 
international law. Second, the international conferences have been unable 
to reach an agreement on the extent of the territorial sea, and therefore no 
universally accepted territorial limit exists. Article 3 (1) of the Articles 
Concerning the Law of the Sea drafted by the International Law Commis- 
sion has been particularly useful in lending its authority to this view and 
frequently quoted in support: ‘‘The Commission recognizes that interna- 
tional practice is not uniform as regards the delimitation of the territorial 
sea.” Third, nations adhering to a three-mile limit are clearly in the mi- 
nority, and many others have limits of from four to twelve miles. Even 
the Articles Concerning the Law of the Sea appear, to Communist writers, 
to encourage a territorial limit of more than three miles.®° 

The third important argument maintains that the three-mile limit, once 
commonly accepted, has long become obsolete. This was put forward in 
an article by Wei Wen-han published more than a year before the Chinese 
Declaration on the Territorial Sea.54 The Declaration followed nearly all 
his suggestions regarding territorial waters. According to Wei, all coastal 
nations have resorted either to outright extension of their territorial limits 
(for example, Spain, Turkey, and Czarist Russia), or to a disguised exten- 
. sion of such limits, as in the case of Great Britain and the United States. 
While Great Britain and the United States ‘‘have always advocated keep- 
ing the width of the territorial sea to the three-mile limit,’’ their laws and 
regulations speak with a somewhat different voice. In support of this con- 
tention, Wei cited the British Quarantine Bill of 1758, the Smuggling Pre- 
vention Act of 1802, the Customs Tariff Act of 1876, and the United States 
Customs Tariff Acts of 1799 and 1922, all having a 12-mile limit.®? 

Thus Wei concluded that ‘‘the repeated appearance of this 12-mile limit 
in the laws and agreements of Britain and the United States fully explains 
that the 3-mile limit is now a thing of the past.’’5* On this point it has 
been pointed out that ‘‘there is a vital distinction between the maritime 


50 Art. 3 (2) states that ‘‘the Commission considers that international law does not 
permit an extension of the territorial sea beyond twelve miles.’’ (1956 I.L.C. Yearbook 
256.) After citing Art. 3 (1) and (2), Liu Tse-yung explained that ‘‘in other words, 
the Commission is of the opinion that a breadth of the territorial sea not exceeding 12 
nautical miles is legitimate.’’ Loc. cit. 12. 

51 Wei, Wen-han, loc. cit. 352-360. 

52 Ibid. 357. Since 1963, however, Canada, Great Britain, New Zealand, and the 
United States have established a 12-mile exclusive fishery limit along their coasts, and 
Wei, if writing now, might have cited these cases to support his argument. (Canada, 
ct Announcement of Establishment of 12-Mile Fishing Zone,’’ June 4, 1963, 2 Int. Legal 
Materials 664-665 (1963); Great Britain, ‘‘ Fishing Limits Act of 1964,’’ 3 ibid. 1067- 
1069 (1964); New Zealand, ‘‘Territorial Sea and Fishing Zone Act, 1965,’’ 5 ibid. 
1-8, (1966); and United States, Act Establishing 12-Mile Fisheries Limit, Oct. 14, 
1966, ibid. 1103; see also Department of State, ‘‘Statement on Proposed 12-Mile Fish- 
ery Zone, May 18, 1966,’’ «bid. 616.) 

53 Loc. cit. 358. 


1969 | COMMUNIST CHINA AND THE LAW OF THE SHA 57 


belt which is claimed as a part of the territory of the state and the limited 
rights of control and jurisdiction claimed upon the high seas.’’ °* 


The Measurement of the Territorial Sea 


Once the breadth of the territorial sea is determined, there is the prob- 
lem of how it should be measured. This involves at least two major steps: 
(1) to determine the baseline, and (2) to fix the outer (seaward) limit. 

Various methods for determining the baseline have been advocated, but 
none are free from difficulties.” In recent years, two methods have emerged 
as possibly the most authoritative: (1) the low-water baseline and (2) the 
straight baseline. According to the first method, the territorial sea is mea- 
sured from the low-water mark along the coast. This method has long en- 
joyed the widest acceptance in state practice as well as among writers in 
the field. According to the second method, the territorial sea is measured 
from a baseline consisting of a series of straight lines drawn from fixed 
points on the coast or coastal islands. This method was declared to be 
‘‘not contrary to international law” by the International Court of Justice 
in the Fisheries Case (1951) in a situation where ‘‘geographical factors’’ 
make other methods of delimitation impracticable, and where there exist 
certain ‘‘economie interests peculiar to a region.’’®* Both the Interna- 
tional Law Commission’s Articles concerning the Law of the Sea and the 
Geneva Convention on the Territorial Sea and the Contiguous Zone have, 
in effect, followed the Court’s ruling in this case and adopted both methods . 
with the low-water baseline as the ‘‘normal’’ mode and the straight base- 
line applicable only to cases ‘‘where the coastline is deeply indented and 
cut into, or if there is a fringe of islands along the coast in its immediate 
vielnity.’’ 5” 

Communist China has joined Norway, Indonesia, and Iceland in adopt- 
ing the straight baseline method; paragraph 2 of the Chinese Declaration 
reads: 


China’s territorial sea along the mainland and its coastal islands 
takes as its baseline the line comprising straight lines connecting base 
points on the outer fringe, and the water area extending 12 nautical 
miles outward from the baseline is China’s territorial sea. The water 
areas inside the baseline, including the Pohai Bay and the Chiungehou 
Straits, are Chinese inland waters. The islands inside the baseline, 
including the Tungyin Island, the Kaoteng Island, the Matsu Islands, 


54 Jessup, Philip C., The Law of Territorial Waters and Maritime Jurisdiction xxxiii 
(1927). 

55 See the Anglo-Norwegian Fisheries Case, [1951] I.C.J. Rep. 128-134; Boggs, 8. W., 
‘í Delimitation of the Territorial Sea,’’ 24 A.J.I.L. 541-555 (1980); ‘‘ Delimitation 
of Seaward Areas Under National Jurisdiction,’’ 45 «bid. 210-266 (1951); Colombos, 
op. cit. 98-103. 

66 [1951] I.C.J. Rep. 133, 143. 

57 Seo 1956 LL.C. Yearbook 257; for the text of the Convention on the Territorial 
Sea and the Contiguous Zone, see United Nations Conference on the Law of the Sea, 
Official Records, A/Conf.13/38, Vol. II, Plenary Sessions, pp. 132-135; see also 52 
AJLL. 834 (1958). 
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,the Paichuan Islands, the Wuchiu Island, the Greater and lesser 
Quemoy Islands, the Totan Island, the Irhtan Island and Tungting 
Island, are islands of the Chinese inland waters.®* 


As justification for their claims Communist Chinese writers cited the 
ruling of the International Court of Justice in the Fisheries Case as well 
as the Geneva Convention on the Territorial Sea and the Contiguous Zone, 
maintaining that the Chinese coast is not only indented deeply in many 
areas, but dotted with islands, particularly along the southern section.® 
But both the right to choose a particular baseline (low-water baseline or 
straight baseline) and the right to designate base points on off-shore islands 
where the straight baseline is adopted have been challenged. The first 
point raises the general question of how to apply the Court’s ruling in the 
Fisheries Case or the provisions of the above-mentioned Convention to a 
particular area such as the Chinese coast. Assuming that both the Court’s 
ruling and the Geneva Convention have been accepted as the expression 
of the rule of law by the parties concerned, it seems that a dispute as to 
which method should be used in a particular situation is more a matter of 
fact than of law. Unfortunately, however, neither the Court nor the Con- 
vention has suggested procedures for resolving such a dispute. 

The second point raises the question of interpretation of Article 4 (1) of 
this Convention which only speaks of straight baselines ‘‘joining appropri- 
ate points” rather than ‘“‘straight baselines drawn between fixed points on 
the mainland, on islands or rocks’’ as did the Norwegian Decree of 1985,8? 
Therefore it may be said that the Convention does not authorize designat- 
ing base points on off-shore islands. In this respect, the Convention has 
adopted the same wording as the Articles Concerning the Law of the Sea 
on which the International Law Commission commented: 


Straight baselines may be drawn to islands situated in the immediate 
vicinity of the coast, but not to drying rocks and dry shoals. Only 
rocks or shoals permanently above sea level may be used for this 
purpose.® 


It is apparent that here the Convention did not intend to deviate from 
the Norwegian Decree of 1935 except to eliminate any possible ambiguity 


58 See note 1 above. 

59 Liu, loc. cit. 13; Wei, loc. cit. 359-360; and Kou, loc. cit. 10, Kou also cited ‘‘the 
headland theory’’ used in the creation of the ‘‘King’s Chambers’’ in England in 1604 
as a precedent for the straight baseline method. 

60 See the statement by the Assistant Legal Adviser for Far Eastern Affairs on Nov. 
20, 1958, note 41 above. 

61 On the broader question of the state’s discretion in delimiting its territorial waters 
the L.C.J. laid down the general principle that 

‘(The delimitation of sea areas has always an international aspect; it cannot be de- 
pendent merely upon the will of the coastal state as expressed in its municipal law. 
Although it is true that the act of delimitation is necessarily a unilateral act, because 
only the coastal state is competent to undertake it, the validity of the delimitation with 
regard to other states depends upon international law.’’ (I.CJ., loc. cit. 132.) 

62 The text of the 1935 Norwegian Decree may be found in U.N.LS., Territorial 
Sea 35-36. 

68 I.L.C., loc. cit. 268, par. 8. 
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, concerning rocks and shoals. However, there remains the question whether 
the expression in the Chinese Declaration, “‘the coastal islands on the outer 
fringe,’’ may, in a concrete case, still be considered as ‘‘in the immediate 
vicinity of the coast’’—a question which may be open to dispute. 

As for fixing the outer limit of the territorial sea, two basic techniques 
are familiar to students of international law. One of these, sometimes re- 
ferred to as the line ‘‘following all the sinuosities of the coast,” °* merely 
reproduces the coastline three or six or twelve miles out to sea. The other 
technique is known as the ‘‘envelope of all ares of circles’’ having a radius 
equal to the breadth of the territorial sea ‘‘drawn from all points on the 
coast (at whatever line of sea level is adopted in the charts of the coast 
state), or from the seaward limit of those interlor waters which are con- 
tiguous with the territorial sea.’’® It was recommended by the Committee 
of Experts on Technical Questions Concerning the Territorial Sea ĉ! and 
adopted by the 1958 Geneva Convention.®” The superiority of this method 
is its simplicity and precision. Every point of the line is at the same dis- 
tance as the breadth of the territorial sea from the nearest point of the 
baseline; it makes the navigator’s task much easier and more accurate; and 
it can be applied to both the low-water baseline and the straight baseline. 
In the latter case, ‘‘the ares of circles method,’’ as explained by the In- 
ternational Law Commission, ‘‘produces the same result as the strictly 
parallel line.’’ °8 

The Chinese Declaration speaks of ‘‘the water area extending 12 nautical 
miles outward from the baseline’’ as China’s territorial sea,” but does not 
indicate how this is to be measured. The People’s Daily, the official organ 
of Communist China, uses a similar expression in explaining to its readers 
‘how to measure the breadth of the territorial sea’’;7° none of the Com- 
munist writers have discussed the techniques for fixing the outer limit of 
the territorial sea and it is difficult to believe that they are not aware of this 
problem, since they appear to follow the International Law Commission’s 
work with keen interest. Judging from certain illustrations which have 
appeared in the Communist press in explaining the difference between the 
low-water baseline and the straight baseline, it seems to be clear that the 
Communist writers simply draw straight lines parallel to their straight 
baseline at a distance of 12 miles as the outer limit of their territorial sea.™ 
Consequently, it is possible that the Communist writers do not feel the need 
of discussing this matter because of the fact that China has adopted the 
straight baseline for the entire Chinese coast. 


64 Boggs, loc. cit. 543 (1930). 

65 Ibid. 544. 

66 See I.L.C., The Second Report of the Special Rapporteur for the Regime of the 
Territorial Sea (A/CN.4/61/Add.1 and Corr.1). 

67 Art. 6 of the Convention on the Territorial Sea and the Contiguous Zone (see note 
57 above). 

68 1956 I.L.C. Yearbook (Vol. 2) 268. 

69 Par. 2 (see p. 57 above). 

70 Hsin hua pan yuh kan, Vol. 140 (1958), p. 58. 

71 Ibid.; see also Fu, op. cit. 11-13; and Liu, loc. cit. 12. 
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he Status of Certain Bays and Straits 


In Paragraph (2) of the Chinese Declaration, Communist China claims 
Pohai Bay and the Chiungchou Strait as inland waters. Although no spe- 
cific objection against these claims has been registered by other nations, it 
is interesting to review the physical conditions of Pohai Bay and the 
Chiungchou Strait and the justifications for the Chinese claims. 

Pohai Bay is a large body of water situated at the northern end of the 
Chinese coast and surrounded by Chinese territory on all sides, with its en- 
trance on the Yellow Sea. It is about 300 miles long, 180 miles wide, and 
approximately 45 miles across the entrance. A chain of islands cuts that 
entrance into eight openings, the largest of which, according to Communist 
sources, is about 22.5 miles between the Liaotung Peninsula and North 
Cheng-huang Island. 

Under international law, a fundamental question arises whether a par- 
ticular body of water forming an indentation of a state’s coast and de- 
scribed as a bay or otherwise, may be claimed by that state as its inland 
waters. Traditionally, two general approaches have been used in claim- 
ing title to a bay, either by application of some geographical standard or 
by prescription, such as the claims of ‘‘historic bays.’’™ The Convention 
on the Territorial Sea and the Contiguous Zone confines itself to the former 
and allows a state to claim a well-defined bay with an entrance of less than 
twenty-four miles as its internal waters, or to claim a smaller part of the 
water in it if the entrance exceeds that distance.” There has been very 
little discussion by Communist writers regarding China’s claim to Pohai 
Bay. However, the People’s Daily, replying to a reader’s questions con- 
cerning the territorial sea, maintained that the claim was justified on 
grounds both of geography and prescription. It was pointed out that the 
breadth of the territorial sea claimed by Communist China is 12 miles, 
while the largest opening of the Bay is only 22.5 miles; consequently, the 
maritime belts around the islands and along the coast would surely enclose 
the entrance.* It was also maintained that Pohai Bay was an ‘‘historic 
bay.” 75 In supporting this contention, the People’s Daily cited an mci- 
dent that took place in 1864, when Denmark and Prussia were at war. 
When the new Prussian Minister to Imperial China arrived in a man-of- 
war and saw three Danish merchant ships off Taku he ordered their seizure. 
The Government of Imperial China protested and asked for their immedi- 
ate release. The Prussian Minister maintained that ‘‘the place of seizure 
was far enough from the coast to be allowed by the European law of war 
in time of hostilities.’’"* To this the Chinese replied that the place was 
not the high seas, but China’s internal waters. After being subjected to 
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Vol. I: Preparatory Documents, pp. 1-39. 

18 Art. 7 (see note 57 above). 

7 Hsin hua pan yuh kan, Vol. 140, p. 59. 

75 Ibid. 

76 Hsu, Immanuel C. Y., China’s Entrance into the Family of Nations 132-133 (1960). 


1969] COMMUNIST CHINA AND THE LAW OF THE SEA 61 


o other pressures the Prussian Minister released the Danish ships and paad 
compensation. Thus it was concluded that Prussia had in 1864 recog- 
nized China’s claim to Pohai Bay as Chinese internal waters. Finally, a 
third justification was offered by Fu Chu, who pointed out that a bay or 
other indented water areas may become inland waters of a coastal state as 
a result of the establishment of straight baselines of its territorial sea. 
Since Communist China has adopted the principle of straight baselines and 
‘‘Pohai Bay happens to be wholly within the baselines of our territorial 
sea, it therefore cannot become anything else but our internal waters.” 7 

There can be little doubt that Pohai Bay is vital to the security of Com- 
munist China. Access to its waters would permit an attack supported by 
naval forces against any part of an area within a gigantic circle from 
Manchurian industrial centers to the heart of the North China plain. It 
would have been extremely difficult, if not impossible, for the Western 
Powers to bring the rulers of the Ch’ing Dynasty to their knees in the nine- 
teenth century without the use of Pohai Bay. 

In view of the peculiar geographical configuration of Pohai Bay and the 
divergence in state practice on bays, the Chinese claim does not seem to be 
outrageously unreasonable. 

The Chiungchou Strait, near the southern end of the Chinese coast, sepa- 
rates the Liuchow Peninsula and Hainan Island and links the South China 
Sea with the Gulf of Tonkin. It is about 50 miles long and from 9.8 to 19 
miles wide. The Strait has been the main shipping route between Hong 
Kong and Haiphong, and will probably become part of a major highway 
for international traffic for a much broader area, since Communist China 
has been building a major port at Chankiang on the Liuchow Peninsula to 
serve Southeast Asia and the route to Europe. 

Communist China’s claim to the Chiumgchou Strait as its inland waters 
is, of course, the result of the application of the straight baseline method. 
However, the Communist Government is apparently aware of the prevail- 
ing legal position concerning ‘‘straits normally used for international navi- 
gation between two parts of the high seas,’’ and has not treated Chiungchou 
Strait exactly as inland waters. It has, for instance, permitted foreign 
non-military vessels to pass through the Strait, although under very strin- 
gent conditions. According to the ‘‘Regulations Governing the Passage of 
Foreign Non-Military Vessels Through Chiungchou Strait’’ proclaimed by 
the State Council on June 8, 1964, no foreign military vessel is allowed to 
pass through the Strait and foreign non-military vessels may do so solely 
with permission requested 48 hours in advance and only in the daytime.” 
This treatment of foreign vessels is more restrictive than is the normal 
practice in the Chinese territorial sea, and even that is far short of what 
was held by the International Court of Justice to be required in the Corfu 
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Channel Case (1949)7* and stipulated by the Geneva Convention on the, 
Territorial Sea and the Contiguous Zone.*®° 


Control over the Territorial Sea and the Right of Innocent Passage 


State practice and opinions of publicists are in general agreement that 
the authority of a coastal state over its territorial sea is the right of sover- 
elonty, although its exercise is subject to conventional as well as customary 
rules of international law.% The Chinese Declaration, like most official 
pronouncements of the same nature, proceeds on the basis of this principle 
without mention of the word ‘‘sovereignty,’’ while Communist writers 
have echoed the Geneva Convention on the right of sovereignty without 
mention of the conditions under which it is to be exercised. Thus, for ex- 
ample, one Communist writer states that: 


[The] Territorial sea is that part of the sea which is under state 
sovereignty. The sovereignty of a coastal state extends over its terri- 
torial sea, the air space above the territorial sea, as well as the bed of 
the sea and the subsoil—this is a generally accepted principle of inter- 
national law which even the imperialist countries dare not deny.*? 


One of the most important rules of international law by which the exer- 
cise of sovereignty in the territorial sea is conditioned is the recognition of 
the right of innocent passage for foreign vessels. This right has been 
recognized by all nations, although it has been subjected to special au- 
thorization by some states in the case of warships, and frequently to more 
subtle interferences by many states. The generally accepted rules gov- 
erning its exercise are now to be found in Articles 14-23 of the Geneva Con- 
vention on the Territorial Sea and the Contiguous Zone. 

The statement of the Chinese Declaration concerning the right of inno- 
cent passage is curt and implicit. It does not expressly affirm the general 
rule, but stresses the exceptions and restrictions. Paragraph (8) of the 
Declaration reads: 


No foreign vessels for military use and no foreign aircraft may enter 
the Chinese territorial sea and the air space above it without the per- 
mission of the Government of the People’s Republie of China. 

Any foreign vessel while navigating the Chinese territorial sea must 
observe the relevant laws and regulations laid down by the Govern- 
ment of the People’s Republie of China.* 


The negative tone of this statement was undoubtedly a reflection of its 
timing and immediate purpose to try to discourage the United States from 
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o sending warships to help the Nationalist Chinese defend their off-shore 
islands. But there are some real differences between the Chinese Declara- 
tion and the Geneva Convention regarding the right of innocent passage. 
In the first place, the Chinese Declaration requires permission for foreign 
war vessels to exercise the right of innocent passage, while the Geneva Con- 
vention does not. Secondly, the Chinese Declaration appears to assert 
complete discretion to enact laws and regulations regarding the right of 
innocent passage, while the Geneva Convention requires such laws and 
regulations to be in conformity with its provisions and other rules of inter- 
national law. Some Communist Chinese writers have tried to justify the 
first point by stressing the second. For instance, Liu Tse-yung maintains 
that in consequence of the right of sovereignty the coastal state has the 
right to require foreign military vessels to obtain permission before enter- 
ing its territorial sea.2® After stating that the I.L.C.’s Articles Concerning 
the Law of the Sea also recognize this right, he continues: 


At the Conference on the Law of the Sea held this year, this article 
was deleted. Nevertheless, all vessels of foreign states, including men- 
of-war, in passing through the territorial sea, must observe the rele- 
vant laws and regulations of the coastal state; this is a principle gen- 
erally accepted by all nations and it is also stipulated in the convention 
adopted by the Conference on the Law of the Sea. Therefore, if the 
coastal state provides that the passage of foreign military vessels 
through its territorial sea must have its approval beforehand, they 
must not enter its territorial sea before they are permitted; .... 
The provisions on this question embodied in the recent declaration of 
the Chinese Government are most necessary and in full conformity 
with the law.* 

In other words, Liu appears to maintain that the omission in the Geneva 
Convention of the requirement of authorization for innocent passage of for- 
eign military vessels does not make it different on this matter from the 
I.L.C.’s Articles. A coastal state may require permission for passage of 
foreign military vessels under its general power to enact laws and regula- 
tions for its territorial sea. 

Finally, two other matters may also be mentioned here without discus- 
sion. In all her treaties of commerce and navigation with other Powers 
Communist China has reserved her coastal trade solely for Chinese na- 
tionals,®” and in her regulations concerning maritime incidents she has 
claimed civil jurisdiction over cases which may occur in her territorial sea.®8 


JIT. THe Hien Seas 
Freedom of the High Seas 


One of the fundamental principles of international law is the freedom of 
the high seas; *° it is unnecessary for a new state or government to state 


85 Liu, loc. cit. 18. 86 Ibid. 

87 See, for example, Art. VIII (2) of the Sino-Soviet Treaty of Commerce and Navi- 
gation, 1958 (SCMP, No. 1760, p. 32). 

88 See p. 72 below. 

8 Oppenheim-Lauterpacht, International Law 582-594 (8th ed., 1955). The most 


64 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


expressly that it will observe this principle. However, it is interesting to , 
note some official or semi-official expressions of Communist China on the 
subject. For example, the People’s Daily explained to its readers: 


The high seas are that part of the ocean or sea the use of which is 
shared by all nations. On the high seas ships and nationals of all 
states are free to navigate, to fish, to hunt, and to engage in other mari- 
time enterprises as well as to lay submarine cables. The principle of 
the freedom of the high seas has been recognized by international law 
and. all nations.®° 


Commenting on ‘‘the United States insistence on nuclear tests on the 
high seas,” Ta Kun Pao, one of the major newspapers of Communist China 
with nation-wide coverage (a thrice-weekly under the name of Ch’zen Chin 
Pao since September 15, 1966, as a result of the Cultural Revolution), in- 
voked the freedom of the high seas. It maintained that: 


This [the United States insistence on carrying out nuclear tests in 
the Pacific] not only seriously violates the United Nations Charter, but 
crudely undermines the universally acknowledged principles of inter- 
national law concerning freedom of navigation on the high seas. 
The high seas do not belong to any country and no country has the 
right to occupy part of the high seas and exclude flight and navigation 
there by the planes and ships of other countries,” 


Finally, Article IL (2) of the 1963 Fishery Agreement for the Yellow 
Sea and the East China Sea between the fishery organizations of China and 
Japan stipulates that ‘‘The provisions in this Article shall not restrict 
navigation in the agreed sea areas.” °? It is obvious that the purpose of 
this provision is to pay deference to the principle of the freedom of the 
high seas. 

On the other hand, Communist China has, ‘‘in the interest of defense 
security and military needs,’’ designated three areas on the high seas near 
or along its coast as a ‘‘military security area’’ or ‘‘military area’’ or an 
area being ‘‘in a state of military operation.’’°* In these areas foreign 
vessels are either not allowed to sail without permission, not allowed to 
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o enter at all, or advised not to enter. These measures have raised the ques- 
tion whether or not they should be considered as in conflict with the prin- 
ciple of the freedom of the high seas in time of peace. 


Conservation of Fishery Resources 


Since 1950, in order to protect its fishery resources, Communist China 
has established a zone along its coast from the Sino-Korean border to Cheki- 
ang Province in which fishing by trawlers, Chinese or foreign, is prohib- 
ited.°* This zone appears to extend beyond the 12-mile limit which Com- 
munist China claims as its territorial sea. In 1955, when an agreement 
on fishing in the Yellow Sea and the Hast China Sea was concluded be- 
tween the China Fishery Association and the Japan-China Fishery Associ- 
ation of Japan,” the Japanese Delegation was informed by letter by its 
Chinese counterpart of the trawler-prohibited area. The Japanese replied 
that their fishing boats would comply with the regulations so long as they 
were applicable to all boats regardless of nationality and not confined to 
Japanese fishing boats.°* During the first half of 1958 the Chinese charged 
the Japanese with repeated violations of the Fishery Agreement by inva- 
sion of the prohibited zone, causing loss of life and property to Chinese 
fishermen.®? In one case six Japanese fishing boats were seized by Chinese 
naval units, but released after they had ‘‘expressed repentance and pledged 
that no such incident will recur.’’ °% In another case two Japanese fishing 
boats were seized in the prohibited area and allegedly found to be engaged 
in espionage at the behest of the Japanese Maritime Security Agency.®® 
The boats were confiscated and two crew members were sentenced to three 
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aad four years in prison respectively. These incidents caused the Chinese , 
refusal to extend the Fishing Agreement beyond 1958.1°° 

Not until 1963 were the fishery organizations of the two countries able 
to conclude a new agreement, and the problem of the trawler-prohibited 
area, was again dealt with in the form of an exchange of notes. In this cor- 
respondence, the Chinese stated that they were ‘‘acting on instructions from 
the Government of the People’s Republic of China’’ and requested the 
Japanese Delegation ‘‘to give the above notification its fullest attention and 
to urge the Japan-China Fishery Council of Japan to take effective mea- 
sures to insure that all the fishing boats of Japan observe the above provi- 
sions.’’*° In reply, the Japanese stated that: 


while holding that the internal law of a country cannot be directly 
binding on the people of another country on the open sea, we, noting 
the spirit in which your government establishes the fishery area for- 
bidden to motor-boat trawlers, pledge ourselves to stop of our own 
accord the operation of Japanese motor-boat trawlers in the forbidden 
area? 


The United States Presidential Proclamation of September 28, 1945, 
claiming a right to establish fishery conservation zones in the areas of the 
high seas contiguous to its coasts, has been cited as a precedent which would 
justify Communist China adopting similar measures.‘ It should be 
pointed out, however, that the United States Proclamation limits its uni- 
lateral measures of conservation to areas in which fishing activities are 
maintained by nationals of the United States only.1% 

Although Communist China has taken unilateral action in protecting 
fisheries in areas of the high seas contiguous to its territorial sea, it has 
also sought to regulate fisheries on the high seas by international agreement. 
As stated earlier, it concluded a fishery agreement with North Viet-Nam 
in 1957, and another with North Korea in 1959, but little is known about 
their contents because the texts are not available. From China’s viewpoint, 
by far the most important fishery agreement is that between the fishery or- 
ganizations of China and Japan to regulate fishing activities in the Yellow 
Sea and the Hast China Sea. The important features of this agreement 
include: (1) the establishment of six fishing areas from the 38th Parallel 
in the Yellow Sea to the 29th Parallel in the East China Sea; (2) the time 
limit for fishing operations and the maximum number of trawlers allowed 
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, for each party in each area at a particular time; (3) detailed provisiops 
concerning the maintenance of order in the fishing areas; (4) the methods 
for settling disputes; and (5) the treatment to be accorded fishing boats 
of one party in the harbors of the other in case of emergency.? 


The Contiguous Zone 


Communist China seems also to have adopted the principle of the “‘con- 
tiguous zone’’ for the purpose of enforcing its customs and other regula- 
tions." For instance, the Regulations Concerning Japanese Vessels Des- 
tined for China, communicated to the Japan-China Trade Promotion Asso- 
ciation of Japan through its Chinese counterpart in 1952, stipulate that: 


2. The ports of entry for a Japanese vessel navigating in Chinese 
waters are Shanghai and Taku. Within the sea area 15 nautical miles 
from the Chinese coast, no hovering is permitted. Moreover, it may 
not enter any port other than the one it has been scheduled to enter. 

3. A Japanese vessel destined for China shall observe all Chinese 
maritime regulations upon entering the sea area 15 nautical miles from 
the Chinese coast. It shall not hoist any signs. But it must inform 
by telegram, through its agent at the port of destination, the port au- 
thorities of its present location at sea in degrees of latitude and longi- 
tude. The contact shall be made with international signals for mari- 
time use. In case there is any suspicion on the part of a Chinese 
patrol boat against a Japanese vessel, the latter must obey order and 
submit to visit and search by the former.1°* 


These regulations were proclaimed before the Chinese Declaration on 
the Territorial Sea claiming the 12-mile limit, and it is not clear whether 
Communist China still maintains the same practice. 


Natonality of Ships 


The problem of the nationality of ships is closely related to the mainte- 
nanee of order upon the high seas, and therefore has generally been dis- 
cussed by writers in this connection.?°® Under international law, each state 
is free to bestow its nationality upon vessels through its municipal legisla- 
tion, although the criterion by which this should be done has been a subject 
of debate in recent years.2?° Communist China’s practice appears to be 
in full accord with this basic principle, and is expressed in all its treaties 
of commerce and navigation concluded recently with other Powers. For 
instance, Article 10 (1) of the Sino-Soviet Treaty of Commerce and Navi- 
gation of 1958 states that ‘‘the nationality of vessels shall be reciprocally 
recognized on the basis of the documents and certificates on board the ves- 
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sels issued according to law by the proper authorities of the contracting, 
party whose flag the vessel flies.” "1 Communist China requires that all 
Chinese ships be exclusively Chinese property, whether private, public or 
mixed ownership is involved.1?* All owners must be Chinese nationals in 
the case of private ships as well as in the private sector of a mixed ownership. 


LV. INTERNAL WATERS 


The internal waters of a state, sometimes called ‘‘national waters’’ or 
‘‘inJand waters,’’ are the water areas in its ports, harbors, lakes, rivers, 
certain bays and straits, and all other water areas ‘‘on the landward side of 
the baseline of the territorial sea.” ° The state’s authority over these 
waters 1s as complete as that over its land territory; foreign ships do not 
have the right of innocent passage in such waters unless they ‘‘ previously 
had been considered as part of the territorial sea or of the high seas’’ and 
only became inland waters as a result of the application of the straight 
baseline principle. However, the various laws and regulations enacted 
by each state concerning activities in these waters are bound to have im- 
portant effects upon international commerce and therefore are of great in- 
terest to foreign governments and foreign private interests. The available 
materials concerning Communist China’s practice in this respect relate 
to these general questions: (1) the control over access to ports; (2) regu- 
lations concerning permissible or non-permissible activities for foreign ships 
in internal waters; and (8) jurisdiction over foreign ships in internal 
waters." 


Control over Access to Ports 


Though free access to ports for foreign merchant ships is vital to the 
fullest utilization of the ocean, state practice and the majority of writers 
agree that access to ports for foreign merchant ships is a matter of discre- 
tion for the littoral state and cannot be demanded as a matter of right.*8 
Thus a multitude of regulations on the matter have been adopted and ap- 
plied by the various states of the world. 

Communist China’s regulations concerning foreign ships entering and 
clearing Chinese ports are of two kinds. A foreign ship may enter those, 
and only those, ports and harbors along the Chinese coast which have been 
designated by the Ministry of Communication for use by foreign vessels.” 
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The captain of the foreign ship is required to complete entry procedures, 
through his agent in port, one week before the ship’s scheduled arrival (or 
before leaving the port of departure), and to report the exact time of ar- 
rival to the local port authority twenty-four hours before actual arrival.'’® 
In the case of ports and harbors on rivers forming borders between 
China and other countries or Chinese rivers reaching neighboring countries, 
a more restrictive rule is prescribed. No foreign ship is allowed to enter 
or clear these ports ‘‘except in accordance with the agreement on commer- 
cial navigation signed between the government of China and the country 
to which the ship belongs, or with the approval of the Chinese Govern- 
ment.” ° Even so, ‘‘every time a ship enters or clears [a] port or river, 
it must apply for approval by the Harbor Supervision Office concerned”’ 
before it departs from the last port of call.1*° 

As part of the requirement for foreign vessels to enter Chinese ports 
pilotage is compulsory in all ecases.*** Occasionally it is even necessary to 
hoist the Chinese flag.1*? 


Regulations Concerning Permissible or Nonpermissible Activities for For- 
eign Ships in Chinese Ports 


The regulations concerning the permissible or nonpermissible activities 
of foreign ships in port are routine in nature and it would be pedantic to 
mention them all. However, some of the Communist regulations seem to 
be unusually restrictive. For example, the Regulations Concerning Japa- 
nese Ships Destined for China stipulate that the ship’s crew is, as a rule, 
not allowed to come ashore, but in case of necessity, permission from local 
authorities must be obtained.1** The captain of a foreign ship in Chinese 
ports is required to deliver weapons and ammunition to the port authorities 
for custody, and the use of wireless transmitters, radar signal rockets, and 
other similar equipment is forbidden, except in case of emergency.’ Pas- 
sengers or crew of a foreign vessel are not permitted to take photographs 
or make drawings.” 


Jurisdiction over Foreign Ships in Port 


It is a generally recognized principle of international law that, in the 
absence of treaty provisions to the contrary, private vessels entering foreign 
ports are subject to local jurisdiction. This, however, does not mean a total 
exclusion of the jurisdiction of the flag state, for all states claim a concur- 


118 Art, IT (tbid.). 

119 Art. IV of the ‘‘ Regulations Governing Foreign Ships on Bordering Rivers,’’ April 
19, 1966 (hereafter, the 1966 Regulations) (JPRS, No. 36202, pp. 98-101, at p. 99). 

120 Ibid. 

121 Ibid. 98; also Art. 5 of the 1957 Regulations (see note 117 above). 

122 Art. VI of the 1966 Regulations (see note 119 above); also Art. IV of the Regu- 
lations Concerning Japanese Vessels Destined for China (see note 108). 

128 Art, X of the 1952 Regulations. 

124 Art. VII of the 1957 Regulations; and Art. VITI of the 1966 Regulations. 

125 Art, X of the 1957 Regulations; and Art. XI of the 1966 Regulations. 
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rent jurisdiction over their ships in foreign waters. The local jurisdiction , 
prevails in case of conflict. Furthermore, most states in practice refrain 
from exercising jurisdiction in certain cases where local interests are not 
affected by events taking place on board foreign ships temporarily in their 
ports. But again, it is the port state, not the flag state, which has the final 
authority to decide whether a particular case in fact falls into the category 
of exemption.}*® 

Available materials on Communist China’s practice regarding jurisdic- 
tion over foreign ships in Chinese ports is scanty. However, there is no 
lack of information indicating the general direction in which the Chinese 
are moving. It appears to be entirely reasonable to expect that the Chi- 
nese courts would follow a course not much different from the generally 
recognized practice mentioned above. Communist writers on international 
law are familiar with the practice of the major maritime Powers. For 
example, in a monograph, The Question of Judicial Jurisdiction in Inter- 
national Law (1964), Ni Cheng-ao has dealt with such problems as ‘‘crimes 
committed in the territorial sea,’’ ‘‘erimes committed on board [foreign] 
ships in port,” and maritime incidents.’ After reviewing the practice 
of various countries on jurisdiction over crimes committed on board foreign 
ships in port, Ni suggests the following as ‘‘merely a matter of reference”? 
for Communist authorities: 


In the days of the Old China, foreign ships entering Chinese ports 
were not subject to Chinese jurisdiction as a result of treaty provisions 
imposed upon us by foreign powers... . 

After the Chinese people won their liberation the days for foreigners 
being within the territory of China but not under Chinese law have 
gone forever. According to the principle of territorial sovereignty, 
any crime committed on board a foreign ship in a Chinese port must, 
as a matter of course, be submitted to the Chinese authorities concerned. 
If, however, it merely involves the internal order and discipline of the 
ship the said authorities may decide, in accordance with the relevant 
laws and regulations together with the actual situation, whether they 
would aecept jurisdiction over the case. For example, in the case 
of drinking bouts, quarreling, or other similar conduct among the 
ship’s crew and not affecting the security and interests of the Chinese 
people we ourselves would decide, whether or not, to claim jurisdiction. 
But if the case is so serious as to disturb the tranquility of the port, or 
the victim is a Chinese citizen, the port authorities should proceed to 
deal with it immediately. . . . If murder or other serious crimes should 
be committed on board a foreign ship, whether the murderer or the vic- 
tim is a Chinese, a member of the crew, or a stranger, or whether the 
captain has reported it or requested assistance, it should be dealt with 
by the port authorities.: 


Some Communist Chinese treaties also have dealt with this problem. For 
example, Article IV of the Agreement Concerning Navigation and Trans- 


126 Brierly-Waldock, The Law of Nations 223-226 (6th ed., 1963). 

127 Ni’s book was reviewed by Professor Hungdah Chiu in 14 A. J. Comp. Law 346- 
348 (1965-1966). 

128 Ni, Cheng-ao, op. cit. 42—44. 
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aport Co-operation on Border Rivers Between Communist China and North 
Korea, signed on May 23, 1960, provides: 


The vessels of one contracting party entering, or leaving the ports 
and other places of the other contracting party as well as all persons 
coming ashore of the same shall observe the relevant laws and regula- 
tions of the ports and other places of the other contracting party. 
However, regarding the internal order of the vessels the laws and regu- 
lations of the contracting party whose flag the vessels are flying shall 
be applicable.2?° 


It is also stipulated in the 1960 Consular Treaty between Communist China 
and Czechoslovakia that ‘‘the consular officers may render aid to the ships 
of the sending state... [and] settle disputes between the captain of a 
ship and its crew.’’?8° These are typical provisions in many traditional 
treaties of commerce and navigation and consular conventions, and will be 
subject to interpretation by local courts as to what in a particular situation 
is to be regarded as ‘‘the internal order of the vessels.’’ 131 

A rather ambiguous expression of claim to authority over foreign ships 
in port by Communist China is found in the 1952 Regulations Concerning 
Japanese Vessels Destined for China, which provide that ‘‘for the sake of 
the safety of Japanese vessels or in case of necessity, Chinese armed per- 
sonnel may be brought on board Japanese vessels and protect [them].’’ 1%? 
It is not clear under what circumstances Chinese armed personnel are to 
be brought on board Japanese ships, or against what the ships are to be 
protected. 

Finally, there is the problem of jurisdiction over cases involving colli- 
sions at sea and other maritime incidents. Claims to penal jurisdiction 
over such eases are governed by rules different from those on civil juris- 
diction, and in each category much also depends upon where the collision 
or other incident takes place—in inland waters, the territorial sea, or on 
the high seas. The reaction against the ruling of the Permanent Court of 
International Justice in the Lotus Case 8 in favor of the Turkish claim to 
penal jurisdiction over a collision on the high seas led to the adoption of 
the 1952 Brussels Convention Relating to Penal Jurisdiction in Matters 
of Collision or Other Incidents of Navigation 1** and Article 11 of the 1958 
Geneva Convention on the High Seas,** both of which sanction such claims 
only by the flag state and the state of which the defendant is a national. 


129 Chung hua jen min kung ho kuo fa kui hui pien, Vol. 10, p. 335. 

130 Art. 17 (see note 37 above). 

181 See the interpretation of a similar clause in the U.S.-Belgian Consular Treaty of 
1880 in Wildenhus’ Case, 120 U.S. 1. 

182 Art. XIII (see note 108 above). 

188 P.C.I.J., 1927, Series A, No. 10. 

184 Great Britain, Foreign Office, 159 British and Foreign State Papers 358-364 
(1952); 53 A.J.I.L. 536 (1959). 

185 U.N. Doc. A/CONF. 13/153. For the reasons for the adoption of this provision 
see I.L.C.’s comment on Art. 35 of the Articles Concerning the Law of the Sea (same as 
Art. 11 of the Geneva Convention on the High Seas) in 1956 I.L.C. Yearbook (Vol. 2) 
311. 
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Bn the case of civil jurisdiction over collisions at sea, state practice varies’ 
greatly. The 1952 Brussels Convention on Certain Rules Concerning Civil 
Jurisdiction in Matters of Collision, which represents an effort by a group 
of maritime Powers to standardize the procedures, stipulates that an action 
for collision ean only be introduced in the court of: (a) a state ‘‘where the 
defendant has his habitual residence or a place of business’’; (b) a state 
where the arrest of the ship has been lawfully effected or bail furnished; 
and (ce) a state in whose inland waters the collision has occurred.1*° 

Since 1952 several regulations regarding maritime incidents have been 
promulgated by the Ministry of Communication of Communist China. 
The 1959 Regulations Concerning the Investigation and Settlement of Inci- 
dents Involving Maritime Losses which supersede all previous regulations 
on the same subject, claim civil jurisdiction over a foreign vessel involved 
in a maritime incident: 


(1) which caused damages to properties belonging to Chinese nationals, 
or, 


(2) which took place in Chinese territorial sea, or 


(3) of which an investigation and settlement has been requested by the 
consular officer of the flag state.**” 


It is also stipulated that the Chinese port authorities may, at the request 
of the parties concerned, order a foreign vessel involved in a maritime 
incident to furnish bond or prohibit its departure.“* In commenting on 
the 1959 Regulations Ni appears to suggest that at least part of the reason 
behind point (1) was the concern about the safety of Chinese fishing vessels 
from hit-and-run foreign ships on the high seas off the Chinese coast.1* 

From this study of the various materials available in the Western world, 
certain conclusions are justified concerning Communist China’s practice 
on the law of the sea. 


First, Communist China’s practice by now has encompassed nearly all 
important aspects and all major problems of the law of the sea except the 
continental shelf. In many cases Communist China’s position has been 
couched in extremely broad terms and has thereby left much to be desired 
in the form of detailed and precise regulations. This is particularly true 
with regard to the exercise of authority over foreign ships in the territorial 
sea and the claim of jurisdiction over foreign vessels in port. In fact, the 
latter has been dealt with only incidentally in China’s international agree- 
ments, and is one of the most unsatisfactory areas in the whole field. 


186 Great Britain, Foreign Office, op. cit. 358-364; 53 A.J.LL. 532 (1959); see also 
Art. 20 of the Geneva Convention on the Territorial Sea and the Contiguous Zone for 
the limitations on the claim by a coastal state to civil jurisdiction in its territorial sea. 

187 Chung hua jen min kung ho kuo fa kui hui pien, Vol. 10, p. 335. 

188 Ibid. 

189 Ni, Cheng-ao, op. cét. 91. 
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o Second, like many less well-established maritime states, Communist China 

is extremely sensitive with respect to possible encroachment upon her rights 
by the well-established naval Powers of the world. Consequently, its stand 
regarding the extent of the territorial sea and the method for measuring 
it tends to be expansive while its policy toward use of its internal waters 
and the territorial sea by foreign vessels is rather restrictive. But China 
has been quite shrewd in taking advantage of a general demand for change 
that originated elsewhere. For instance, the work of the International 
Law Commission on the law of the sea and the ruling of the International 
Court of Justice in the Fisheries Case gave Communist China much en- 
couragement in shaping its policy concerning the territorial sea, and its 
actual practice is by no means irresponsible. 

Third, although Communist China was not a participant in the United 
Nations Conference at Geneva on the Law of the Sea, it followed that Con- 
ference with keen interest. In some instances, Chinese practice has ig- 
nored the provisions of the Convention adopted at the Conference, but on 
the whole there is a definite impression that China was prepared to defer 
to whatever might have been acceptable to a two-thirds majority of nations 
at the Conference. 

Finally, Communist Chinese writers appear to have followed the work 
of the International Law Commission and of the two Geneva Conferences 
quite closely. But, with a few exceptions, their writings on the law of the 
sea tend to reiterate the same old positions and arguments already put for- 
ward by others. In essence, they are confined to justifications for their 
official position on the breadth and delimitation of the territorial sea. 


THE TIME ELEMENT IN THE CONTENTIOUS PROCEEDINGS 
IN THE INTERNATIONAL COURT OF JUSTICE 


By Leo Gross * 


It is common knowledge that the initial time periods for the submission 
of written pleadings—memorial, counter-memorial, reply and rejoinder— 
are determined by the Court after consultation with the parties. Simi- 
larly, extensions of time limits are granted by the Court at the request of 
one party and after consultation with the other party or parties. The 
Court in both respects has been absolutely at the mercy of the parties, the 
formal orders made by the Court signifying its compliance with their 
Wishes. 

It is, therefore, interesting to note that in its Order of May 24, 1968, in 
the Case concerning the Barcelona Traction, Light and Power Company, 
Lid. (New Application : 1962), the Court for the first time, it is believed, 
indicated clearly that the initiative and responsibility for further delays 
fell on one of the parties. The time limit fixed for the submission of the 
Spanish Rejoinder was May 31, 1968. The Spanish Government on May 
10, 1968, requested an extension of one month. In granting this request 
and in fixing July 1, 1968, as the new date, the Court said: 


Although noting with regret that the time-limits originally fixed by 
the Court for the filing of the pleadings have not been observed, 
whereby the written proceedings have been considerably prolonged, 


The Court 


Nevertheless extends to 1 July 1968 the time-limit for the filing of 
the Rejoinder of the Government of Spain. 


This order illustrates the well-known fact that contentious proceedings 
before the Court are time-consuming, but it is moot whether they are un- 
necessarily so. The following table provides exact data on the time passed 
between the filing of a unilateral application or of a special agreement and 
the judgment of the Court either on preliminary objections or on the merits 
or on both. It also indicates the deferments requested by one party or 
the other. 

It will be noted that in 57%—that is, in seventeen cases or phases of cases 
out of a total of thirty, not counting the pending phase of the Barcelona 
Traction Company case—the time limits were extended. In 37%, that is, 
in eleven cases, the delay due to extensions was 10% or higher; in 28% 

* Of the Board of Editors. I wish to thank Mr. Martin S5. Wishnatsky, Teaching 
Fellow in Government, Harvard University, for his assistance in the compilation of 


the tables. 
1 [1968] I.C.J. Rep. 13, at 14 (italics supplied). 
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DURATION OF CONTENTIOUS PROCEEDINGS BEFORE THE INTERNATIONAL 0 
Covet or JUSTICE 


Net Exten- Delay in Pro- 
Duration * sions ** ceedings >** 
Corfu Channel (United King- 
dom v. Albania) (Preliminary 
Objection): 1947-1948 I.C.J. 
Rep. 15 176 days None None 


Corfu Channel (United King- 
dom v. Albania) (Merits): 
1949 I.C.J. Rep. 4 513 days None None 


Corfu Channel (United King- 
dom v. Albania) (Assessment 
of the Amount of Compensa- 
tion): 1949 LO.J. Rep. 244 250 days 6 days 2% 


Asylum Case (Colombia/ 
Peru): 1950 I.C.J. Rep. 266 402 days 16 days 4% 


Request for Interpretation of 
the Judgment of Nov. 20, 
1950, in the Asylum Case (Co- 
lombia v. Peru): 1950 ICJ. 
Rep. 395 7 days None None 


Haya de la Torre Case (Co- 
lombia v. Peru: 1951 LC. 
Rep. 71 183 days None None 


Fisheries (United Kingdom v. 
Norway): 1951 I.C.J. Rep. 
116 816 days 181 days 29% 


Ambatielos (Greece v. United 
Kingdom) (Preliminary Ob- 
jection): 1952 I.C.J. Rep. 28 142 days None None 


Anglo-Iranian Oil Co. (United 
Kingdom v. Iran) (Prelimi- 
nary Objection): 1952 I.C.J. 
Rep. 93 423 days 69 days 19% 


Rights of Nationals of the 
U.S.A. in Morocco (France v. 
United States): 1952 ILC. 
Rep. 176 670 days 7 days 1% 


Ambatielos (Greece v. United 
Kingdom) (Merits: Oblhga- 
tion to Arbitrate): 1953 LCJ. 
Rep. 10 629 days 123 days 24% 


Minquiers and Eecrehos (France 
v. United Kingdom): 1953 
I.C.J. Rep. 47 712 days 53 days 8% 


Nottebohm (Liechtenstein v. 
Guatemala) (Preliminary Ob- 
jection): 1953 LC.J. Rep. 111 525 days None None 
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$ Net Exten- 
Duration * sions ** 


Monetary Gold Removed from 
Rome in 1943 (Italy v. France, 
United Kingdom and U.S.A.) 
(Preliminary Question): 1954 
LC.J. Rep. 19 392 days 45 days 


Nottebohm (Liechtenstein v. 
Guatemala) (Second Phase): 
1955 LC.J. Rep. 4 681 days 268 days 


Certain Norwegian Loans 
(France v. Norway): 1957 
I.C.J. Rep. 9 732 days 88 days 


Interhandel (Switzerland v. 
United States of America), 
Request for the Indication of 
Interim Measures of Protee- 
tion: 1957 I.C.J. Rep. 105 24 days None 


Right of Passage over Indian 
Territory (Portugal v. India) 
(Preliminary Objections): 1957 
I.C.J. Rep. 125 529 days 182 days 


Application of the Convention 
of 1902 governing the Guard- 
ianship of Infants (Nether- 
lands v. Sweden): 1958 I.C.J. 
Rep. 55 506 days None 


Interhandel (Switzerland v. 
U.S.A.) (Preliminary Objec- 
tion): 1959 I.C.J. Rep. 6 513 days 104 days 


Aerial Incident of July 27, 
1955 (Israel ~v. Bulgaria 
(Preliminary Objection): 1959 
LC.J. Rep. 127 587 days None 


Sovereignty over Certain Fron- 
tier Land (Belgium v. Nether- 
lands): 1959 I.C.J. Rep. 209 570 days 32 days 


Right of Passage over Indian 
Territory (Portugal v. India) 
(Merits): 1960 I.C.J. Rep. 6 1042 days 192 days 


Arbitral Award made by the 
King of Spain on 23 Decem- 
ber 1906 (Honduras v. Nica- 
ragua): 1960 I.C.J. Rep. 192 872 days 62 days 


Temple of Preah Vihear (Cam- 
bodia v. Thailand) (Prelimi- 
nary Objections): 1961 LC.J. 
Rep. 17 492 days None 


Temple of Preah Vihear (Mer- 
its) (Cambodia v. Thailand): 
1962 LC.J. Rep. 6 491 days None 


[Vol. 63 


Delay in Pro- ’ 
ceedings *** 


13% 


69% 


14% 


None 


52% 


None 


25% 


None 


6% 


23% 


8% 


None 


None 
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Net Exten- Delay ie? Pro- 


Duration * sions ** ceedings *** 
South West Africa (Ethiopia 
v. South Africa; Liberia v. 
South Africa) (Preliminary 
Objections): 1962 LC.J. Rep. 
319 615 days None None 


Northern Cameroons (Came- 
roon v. United Kingdom) 
(Preliminary Objection): 1963 
I.C.J. Rep. 15 916 days 380 days 71% 
Barcelona Traction, Light and 
Power Company, Limited, Case 
(Belgium v. Spain) (Prelimi- 
nary Objections): 1964 I.C.J. 
Rep. 6 631 days None None 


South West Africa (Ethiopia 
v. South Africa; Liberia v. 
South Africa (Second Phase): 
1966 I.C0.J. Rep. 6 1468 days 135 days 10% 


Sum of All Cases 16508 days 1943 days 13% 


* Including the day of registration of the application and the day on which judgment 
was given. The cases are cited in accordance with the standardized form of citation 
adopted by the Court, I.C.J. Yearbook 1966-1967, pp. 89, 94-132. The data are based 
on that Yearbook and the I.C.J. Reports. i 

** Adjusted to eliminate double-counting (when an extension requested by one party 
is necessitated by an extension previously granted to the other party) and ecatch-ups 
(when one party stays on schedule despite an extension granted to the other party). 
Double-counting causes overestimation of the delay in proceedings attributable to ex- 
tensions. Catch-ups also cause overestimation. 

=#2 Let Duration be T; let Net Extensions be T,. Then, percent delay in proceedings 


. (100)T, 
dus to net extensions is To ' 


of the cases (7), delays exceeded 20% In percentage terms, the delay due 
to extensions requested by one party or both parties varied from one per 
centum in the Rights of Nationals of the U.S.A. in Morocco case to seventy- 
one in the Northern Cameroons case. This case has also the distinction of 
holding the record for net extensions—380 days. Without any extension 
some of the cases required a substantial, but no more than a reasonable, 
period of time. Thus the Corfu Channel (Merits) case took 513 days, 
and the Sovereignty over Certain Frontier Land took 570 days. The dis- 
position of preliminary objections can be as time-consuming as proceedings 
on the merits. This was so in the Nottebohm (525 days), Aerial Incident 
(587 days), South West Africa (615 days) and Barcelona Traction 
Company (631 days) cases. These figures clearly indicate that govern- 
ments attach great significance to the exposition of their legal arguments. 
It is not possible to claim, however, that, in view of the complexity of the 
matters referred to the Court and the legal as well as political significance 
which governments quite naturally attach to the proceedings and even 
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moře to their outcome, the proceedings have been excessively slow. The 
over-all impression is bound to be on the other side: in view of all these 
factors the proceedings have been reasonably expeditious. 

In any event, the table, it is hoped, will dispose once and for all of the 
criticism that proceedings before the Court are so slow as to discourage 
governments from submitting cases to it. They are as slow or as ex- 
peditious as the parties choose to make them. The Court, there can be 
no doubt about it, would like them to be expeditious and it has indicated 
this strongly, though with the usual restraint, in the Order referred to 
above. 

It would be quite pointless, I believe, to attempt a comparison between 
proceedings before domestic tribunals and those before the Court. The 
situations are not at all comparable. However, it is possible and, to a 
point, instructive to compare the work of the Court with that of ad hoc 
arbitral tribunals. 

Since no two cases are comparable in terms of their legal complexity 
or political implications, it may be objected that a comparison of the time 
periods required for the decision by ad hoc arbitral tribunals and the 
Court is not very illuminating. However, it may be helpful to set out in 
a rough manner the time periods consumed in some of the well-known 
arbitrations selected at random: 


Title Special Agreement Award Duration 
Norwegian Ship Owner’s Claim 
(U.S.A., Norway) June 30, 1921 Oct. 18, 19222 470 days 
Landreau Claim 
(U.S.A, Peru) May 21, 1921 Oet. 26, 19223 524 ” 


Tinoco Case 
(United Kingdom, Costa Rica) Jan. 12, 1922 Oct. 18, 19234 644 7 


Island of Palmas Case 


(U.S.A, Netherlands) Jan. 23, 1925 April 4, 19285 1167 ” 
Tacna-Arica Question 

(Chile, Peru) July 20, 1922 March 4, 19256 958 ”? 
Salem Claim 

(U.S.A. Egypt) Jan. 20, 1931 June 8, 19327 505 7? 
Honduras Borders 

(Guatemala, Honduras) July 16, 1930 Jan. 23, 19838 922 7” 
I’m Alone Case 

(Canada, U.S.A.) Jan, 28, 1932 Jan. 9, 193859 1077 7? 


21 Int. Arb. Awards 307. 


s Ibid. 347. 6 Ibid. 921. 
4 Ibid. 369. 7 Ibid. 1161. 
8 Loe. cit., Vol. II, p. 829. 8 Ibid. 1308. 


ə Loc. cit, Vol. ITI, p. 1609. Jan. 28, 1932, is the date on which the procedure 
started, ibid. 1613. A Joint Interim Report of the Commissioners was submitted on 
June 30, 1933; the joint Final Report was submitted on Jan. 9, 1935. 
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Title Special Agreement Award Duration 

Trail Smelter Case 
(U.S.A. Canada) April 15, 1935 March 11, 1941 10 2157 days 
North Atlantic Coast Fisheries 

Case 
(U.S.A., United Kingdom) Jan. 27, 1909 Sept. 7, 191011 §88 >? 
Case of Lae Lanoux 
(France, Spain) Nov. 19, 1956 Nov. 17, 195722 363 7? 
Argentina-Chile Frontier Case 
(Argentina, Chile) April 1, 1965 Dec. 9, 196613 617 ” 
Rann of Kutch 
(India, Pakistan) June 30, 1965 Feb. 19, 196814 964 7°? 


The periods of time elapsed between the signing of the special agreement 
which is the formal start of the proceedings or between the actual start of 
the proceedings, as in the Trail Smelter Case, and the delivery of awards 
varies then from somewhat less than a year in the case of Lac Lanouzx 
to about 3 years and 9 months in the Trail Smelter Case. By comparison 
the Court gave judgments in less than one year in 4 cases: Corfu Channel 
(Preliminary Objections), Corfu Channel (Assessment), Haya de la Torre, 
Ambatielos (Preliminary Objections). However, the South West Africa 
Cases (Second Phase) consumed 4 years and eight days, including exten- 
sions amounting to about four and one-half months. 

Without any attempt at pressing the comparison, it may be observed 
that many of the arbitral proceedings such as in the Tinoco, Island of 
Palmas and Tacna-Arica cases were before a single arbitrator. This may 
well be a factor in expediting proceedings. Another factor may be the 
composition of the tribunal. If the tribunal is composed wholly of mem- 
bers of the same nationality, as was the case in the Award of the Queen 
of England, this may also be a factor in expediting proceedings. More- 
over it will be noted that in some cases the agreement to arbitrate lays 
down the time limits for the several stages of the procedure. Thus in the 
Lac Lanoux Case the agreement provided that memorials were to be filed 
within three months from the constitution of the tribunal, counter-me- 
morials were to be filed within two months, and hearings were to com- 


10 Ibid. 1905. The Tribunal met on June 21, 1937, for organization and hearing of 
preliminary statements, ibid. 1912. A partial award was given on April 16, 1938. 
March 11, 1941, is the date of the final award. 

11 Loe, cit., Vol. XI, p. 167. 

12 Loe. cit., Vol. XII, p. 281. 

18 Foreign Office, Award of H.M. Queen Elizabeth IT for the Arbitration of a Con- 
troversy between the Argentine Republic and the Republie of Chile concerning certain 
parts of the Boundary between their Territories (London, H. M. Stationery Office, 1966). 
The first date is that on which the British Secretary for Foreign Affairs signed the 
Agreement of Arbitration, ibid. 12. This arbitration involved an aerial survey of the 
area and a reconnnaissance on the ground, ibid. 17. 

147 Int. Legal Materials 633-705 (May, 1968). The first meeting of the Tribunal 
was held on Feb. 15, 1966. 
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meee one month later, although they could be deferred by one month 
but no more. In this tight schedule there were some, though very minor, 
delays. 

In the kann of Kutch Arbitration, the tribunal met on February 15, 
1966, and fixed the time limits for the filing of written pleadings—June 
1, 1966, for memorials, August 1, 1966, for counter-memorials, September 
1, 1966, for final memorials—and stipulated that ‘‘no extension of these 
time-limits will be granted.’’ 16 

A. source of major delays in the proceedings before the International 
Court of Justice is, of course, the highly sophisticated use of objections 
to the receivability or admissibility of unilateral applications and to the 
jurisdiction of the Court. All such matters of an antecedent character, 
that is, all pleas preceding the merits are wholly in the hands of the parties. 
The Court may contribute to delays growing out of such challenges by 
joining some preliminary objections to the merits with the result that after 
a considerable delay the case is disposed of without a judgment on the 
merits. Thus in the Nottebohm Case 525 days were consumed by the pro- 
ceedings on preliminary objections and 681 days by the second phase, 
which ended in a finding that Liechtenstein’s claim was inadmissible, a 
total of somewhat more than three years and seven months. The South 
West Africa Cases hold the record of altogether five years and eight and 
one-half months. 

The Barcelona Traction Company Case required 631 days for the pre- 
liminary phase, and four years have passed since the Judgment of the 
Court on the preliminary objections rendered on July 24, 1964. The 
Spanish Government submitted its counter-memorial 17 months and 7 days 
later, the Belgian Government filed its Reply after 16 months and 14 days. 
With the latest extension granted to the Spanish Government, the Re- 
joinder will be filed after 18 months and 14 days. In this case five re- 
quests for extensions of time limits have been made and granted, account- 
ing for a delay of twenty months or, to be exact, 611 days. As the Court 
has joined some preliminary objections to the merits,’® there is the possi- 
bility that the case will be disposed of without a judgment on the merits. 

Assuming that the Special Rejoinder will be filed with the Court on 
July 1, 1968, and on the probably unrealistic assumption that oral hearings 
will be held and judgment given within six months, that is, by December 
31, 1968, this case will have had a duration of 1760 days with a net ex- 
tension of 611 days representing a 53% delay in the proceedings. 


15 The President of the Tribunal, Judge Sture Petrén, was appointed by the King 
of Sweden on Jan. 25, 1957; time limits began to run from this date; the opening of 
oral hearings was deferred by the parties until Oct. 17, 1957; they were terminated 
on Oct. 23, 1957; and the award rendered about three weeks later. 

167 Int. Legal Materials 640 (1968). 

17.0.3. Communiqué No. 68/5, June 5, 1968. 

18 [1964] I.C.J. Rep. 6. 
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The North Sea Continental Shelf Cases (Denmark/Federal Republic 
of Germany, Federal Republic of Germany/Netherlands) seem to be mov- 
ing along agreed lines. The Special Agreements laid down that memorials 
by Germany shall be filed within six months and counter-memorials by 
Denmark and The Netherlands respectively within twelve months from 
February 20, 1967. These pleadings were duly filed. The German Reply 
was to be filed on May 31, 1968, and a single common Rejoinder by Den- 
mark and The Netherlands on August 31, 1968.19 

It may be noted that, as the following table indicates, the Court handled 
requests for advisory opinions with utmost dispatch. It will also be ob- 
served that, particularly during the first four years, the Court was able 
to dispose of five contentious cases (Corfu Channel, Fisheries, Asylum, 
Haya de la Torre, Rights of Nationals) and six requests for advisory 
opinions, a commendable performance by any standard. 


Duration of Advisory Proceedings 


Adoption of Receipt of Advisory 
Request Request Opinion Duration 
Conditions of Admission 
of a State to Member- 
ship in the U.N. (Article 
4 of the Charter) 17 Nov. 1947 12Dce.1947 28 May 1948 168 days 


Reparation for Injuries 
Suffered in the Service 
of the U.N. 3 Dec. 1948 7 Dee. 1948 11 April 1949 125 7” 


Interpretation of Peace 

Treaties with Bulgaria, 

Hungary and Romania, 

First Phase 22 Oct. 1949 3 Nov.1949 30 Mareh 1950 147 7% 
Second Phase 18 July 1950 


Competence of General 
Assembly for the Admis- 
sion of a State to the 


U.N. 22 Nov. 1949 28 Nov. 1949 3 Mareh 1950 95 M 
International Status of 
South West Africa 6 Dec. 1949 27 Dec, 1949 Ii July 1950 190- 7? 


Reservations to the Con- 
vention on the Preven- 
tion of the Crime of 
Genocide 16 Nov. 1950 20 Nov. 1950 25 May 1951 186 ” 


Effect of Awards of 
Compensation made by 
the U.N. Administrative 
Tribunal 9 Dee. 1953 21 Dec, 1953 13 July 1954 204 ”? 


18 T.C.J. Communiqué No. 68/4 (unofficial). In its Order of April 26, 1968, the 
Court found that Denmark and The Netherlands were parties in the same interest, 
joined the proceedings in the two cases and required, aceordingly, a single Rejoinder by 
these two states. Oral hearings in this case started on Oct. 23, 1968. I.C.J. Com- 
muniqué 68/7. 
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: Adoption of Receipt of Advisory 
Request Request Opinion Duration 
Voting Procedure on 
Questions relating to Re- 
ports and Petitions con- 
cerning the Territory of 
South West Africa 23 Nov. 1954 6 Dee. 1954 7 June 1955 183 days 


Judgments of the Ad- 
ministrative Tribunal of 
the I.L.O. upon Com- 
plaints made against 
UNESCO 23 Nov. 1955 2 Dec. 1955 23 Oct. 1956 826 P 


Admissibility of Hear- 
ings of Petitioners by 
the Committee on South 
West Africa 3 Dec. 1955 22 Dee. 1955 1 June 1956 162 7? 


Constitution of the 
Maritime Safety Com- 
mittee of IMCO 19 Jan. 1959 25 March1959 8 June 1960 441% 


Certain Expenses of the 
U.N. (Article 17, par. 2, 
of the Charter) 20 Dec. 1961 27 Dec.1961 20 July 1962 205 7? 


The proceedings in advisory cases were invariably completed in less 
than one year and in time for the advisory opinion to be considered by 
the requesting body at its session following that in the course of which 
the request was made. In no case was the time elapsed between the vote 
on the request and the delivery of opinion more than eleven months 
(Judgments of the Administrative Tribunal of the 1.0.0.) and in one 
ease (Competence of the General Assembly) it was less than three and a 
half months, the normal duration being between four and seven months. 
It will be noted that in some cases there was a considerable delay—~—as 
much as two months in the case of the Constitution of the Maritime Safety 
Committee of IMCO—in filing the request with the Registry of the Court. 
If the duration of advisory proceedings were counted from the date of 
the receipt of the request, the temporal record of the Court would be 
even better. 

A similar adjustment could, of course, be performed in connection with 
contentious cases if, instead of the dates taken in the present table, that is, 
the date of the special agreement or of the filing of the unilateral applica- 
tion, the date of the filing of the memorial or memorials were taken as the 
starting point of the proceedings. True, a government becomes directly 
immersed in the judicial settlement from the moment it seises the Court 
in either of these two ways. The Court, however, does not really get 
involved until the first written pleadings are filed. The time between the 
seising of the Court and the filing of the memorial may be substantial and, 
if taken into account, would reduce the total period of the judicial pro- 
ceedings quite substantially. The periods of time run from a minimum 
of two months (Haya de la Torre Case) to seven and a half months 
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(Aerial Incident Case). In some cases there has been a considerable delay 
in filing the special agreement with the Court. Thus in the Minquiers and 
Ecrehos Case the Special Agreement was signed on December 29, 1950, and 
filed with the Court only on December 6, 1951; in the case of Sovereignty 
over Certain Frontier Land the Special Agreement was signed on March 
7, 1957, and filed on November 27, 1957. However, the normal period of 
time between the seising of the Court and the submission of the memorial 
runs between four and four and one-half months to five and one-half or 
six months. 

A fina] table will illustrate graphically the average duration of the three 
types of proceedings discussed above: 


Average Duration 


Arbitral awards (13 cases) 843 days 
LC.J. contentious eases (30 cases) 550 °’ 
LO.J. advisory opinions (12 cases) 203 ”? 


It will be noted that the average duration of proceedings in contentious 
cases is 171% longer than the average duration of advisory proceedings, 
and that the average duration of contentious proceedings in cases in which 
no extension has been requested would drop from 550 days to 486 days.?° 


20 The time periods between the opening of oral hearings and judgments in con- 
tentious cases and advisory opinions in advisory proceedings will be found in Leo 
Gross’s ‘‘Some Observations on the International Court of Justice,’?? 56 A.J.LL. 33-62, 
at 47-50 (1962). The following table provides supplementary data for judgments and 
opinions rendered since 1961: 


Judgments Time 
Publie Sittings Opinion Elapsed 
South West Africa 
(Ethiopia v. South Africa; 
Liberia v. South Africa) 
Preliminary objections Oct. 2-22, 1962 Dec. 21, 1962 81 days 
Second Phase March 15~July 14, 
Sept. 20-Nov. 29, July 18, 1966 504 days 
1965 
North Cameroons (Cameroon 
v. United Kingdom) 
Preliminary objections Sept. 19-Oct. 3, Dec. 2, 1963 88 days 
1963 
Barcelona Traction, Light 
and Power Company 
Preliminary objections March 11-May 19, July 24, 1964 156 days 
1964 


Advisory Opinion 
Certain Expenses of the 
United Nations May 14-21, 1962 July 20, 1962 68 daya 


(L.C.J. Yearbook 1966-1967, pp. 127-131.) 
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In evaluating the efficiency of the Court’s performance there is an 
extraneous factor which needs to be taken into consideration. The 
Court, since its inception, has been housed in the Peace Palace in The 
Hague. During his recent visit to the Court, the Secretary General of 
the United Nations, U Thant, ‘‘visited the locations in the Peace Palace 
which the International Court of Justice is entitled to use.’’?? The 
space for offices of the judges has become very confining and there may 
be reason to hope that as a result and a follow-up of the Secretary 
General’s visit, serious consideration will be given to the need of providing 
adequate facilities for the Court.?? 

Two other points which were discussed by the Secretary General with 
the members of the Court deserve to be mentioned. One is the old and 
somewhat delicate matter of ‘‘the full recognition’’ of the status of the 
Court in The Hague, on which the Court suggested ‘‘certain possibilities’’ 
to the Secretary General. It has been common knowledge that the status 
of the Court in the diplomatic hierarchy at The Hague was not what the 
Court has thought it ought to be.” 

Finally, there is the acute problem of the use of the Court as an organ 
of international law and as the principal judicial organ of the United 
Nations. This matter was discussed by the Court with the Secretary 
General.”* As reported, the Court ‘‘suggested to the Secretary-General 
certain possibilities for enhancing its usefulness,” and the Secretary Gen- 
eral ‘‘assured the Court that he would always be mindful of the need 
which the United Nations has for this impartial tribunal which can con- 
tribute more than any other organ to the eventual triumph of law and 
justice for the solution of international differences.” He also ‘‘made it 
clear that he wished to do all in his power to assist the Court in making 
its maximum contribution to the maintenance of peace which is the pur- 
pose of the United Nations and of all its organs.” ** 


21 I.C.J. Communiqué No. 68/3, April 9, 1968. 

22 On the physical facilities of the Court, which seem to have always been inadequate, 
see Hudson, The Permanent Court of International Justice 1920-1942 (1943), pp. 
323-324. 

23 On the thorny question of protocol see Hudson, op. cit. 321-331. The diplomatic 
corps takes precedence at official ceremonies to which it and the Court are invited. 
According to the exchange of letters between the President of the Court and the 
Minister of Foreign Affairs of The Netherlands of June 26, 1946, ‘‘the question of 
precedence ... remains outside the present agreement.’’ 2 Rosenne, The Law and 
Practice of the International Court 875-877 (1965). In Hudson’s view, the ‘‘ Court 
has not been sufficiently exigent in this matter. The judges as a body ought not to be 
assimilated to a diplomatie corps, and a proper respect for the Court as an institution 
may be thought to require that its members be given precedence over the representatives 
of any single State.’’ Op. cit. 331, 

24 In 1968, perhaps in order to emphasize its rôle as a principal organ of the Organ- 
ization, the Court for the first time, in conformity with the long-standing practice of 
the other principal organs, submitted to the U. N. General Assembly a report on its 
activities. Report of the International Court of Justice, 1 August 1967-31 July 1968, 
General Assembly, 23rd Sess., Official Records, Supp. No. 17 (A/7217) and Corri- 
gendum. 

25 Communiqué No. 68/3, April 9, 1968. 
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It would be most interesting to know what were the ‘‘possibilities for 
enhancing its usefulness’’ suggested to the Secretary General by the Court, 
and what steps the Secretary General had in mind that he could take to 
assist the Court ‘‘in making its maximum contribution’’ to peace through 
the development of international law. The Court has received no request 
for an advisory opinion since 1961 from the nineteen organs and agencies 
at present authorized to make such requests.” Since 1962 only one new 
contentious case, the North Sea Continental Shelf Cases, has been sub- 
mitted to it. These are unusually long delays in using the Court as the 
principal judicial organ of the United Nations for advisory opinions and 
as an organ of international law for the settlement of interstate disputes. 
It is to be hoped that in considering using the Court in either of its two 
capacities the myth of long delays in the proceedings before the Court will 
henceforth play no rôle whatever. The Court has been extremely prompt 
in responding to requests for advisory opinions and as efficient in adjudi- 
cating disputes as the parties permitted it. 


26 These organs and agencies are: General Assembly of the United Nations, Security 
Council of the United Nations, Economie and Social Council of the U.N., Trustseship 
Council of the U.N., Interim Committee of the General Assembly, Committee on Appli- 
cation for Review of Administrative Tribunal Judgments, International Labor Organi- 
zation, Food and Agriculture Organization of the U.N., United Nations Educational, 
Scientific and Cultural Organization, International Civil Aviation Organization, Inter- 
national Bank for Reconstruction and Development, International Finance Corporation, 
International Development Association, International Monetary Fund, World Wealth 
Organization, International Telecommunication Union, World Meteorological Organiza- 
tion, Inter-Governmental Maritime Consultative Organization, International Atomie 
Energy Agency. 1966-1967 I.C.J. Yearbook 36-37. 


SEDENTARY FISHERIES AND ARTICLE 2(4) OF THE 
CONVENTION ON THE CONTINENTAL SHELF * 
—A PLEA FOR A SEPARATE REGIME? 


By L. F. E. Goldie * 


I. [INTRODUCTION 


The open-endedness of the Continental Shelf Convention renders it 
vulnerable to misuse as a camouflage for extravagant claims by states 
seeking to extend their coastal jurisdiction far out into the abyss until, 
perhaps, they meet in an oceanic thalweg.” The definition of the conti- 
nental shelf in terms of exploitability * and the inclusion of ‘‘sedentary 


* Professor of Law, Loyola University of Los Angeles; Visiting Professor of Law, 
School of Law, Rutgers—The State University, Newark, New Jersey, 1967-1969; 
Visiting Scholar, 1969. 

1 Signed April 29, 1958, (1964) 1 U.S. Treaties 471, 473; T.I.A.S., No. 5578 at 3; 
499 U.N. Treaty Series 311, 314; 52 A.J.I.L. 858, 858-859 (1958) (hereinafter cited as 
‘í Continental Shelf Convention’’). Art. 2, par. 4, of that Convention provides: 

‘The natural resources referred to in these articles consist of the mineral and other 
non-living resources of the seabed and subsoil together with living organisms belonging 
to sedentary species, that is to say, organisms which, at the harvestable stage, either 
are immobile on or under the seabed or are unable to move except in constant physical 
contact with the seabed or the subsoil.’’ 

2In presenting the argument which follows, this writer freely confesses to a basic 
change of position. Previously, he numbered himself among those who argued for the 
inclusion of sedentary fisheries within the regime of the continental shelf, and for the 
elimination of a separate regime governing those fisheries. (He did argue, however, 
for the preservation of prescriptive and historic rights which foreign fishermen might 
have consolidated prior to the extension of the continental shelf regime to a given 
sedentary fishery.) See Goldie, ‘‘ Australia’s Continental Shelf: Legislation and 
Proclamations,’’? 4 Int. and Comp. Law Q. 535, 548-549 (1954). 

3 This was the thrust of Professor Georges Seelle’s attack on the continental shelf 
doctrine in his article, ‘‘Plateau Continental et Droit International,’’ 59 Revue 
Générale de Droit International Public 5 (1955) (hereinafter cited as ‘‘Scelle, 
Plateau’’). See also Scelle, Summary Records of the Eighth Session of the Interna- 
tional Law Commission (358th Meeting), 1956 I.L.C. Yearbook (Vol. 1) 138. He 
saw this developing doctrine as little more than a camouflage for ‘‘ faustrecht’’ 
(Scelle, Plateau 19) behind which states would advance their unlimited maritime am- 
bitions to enclose vast regions of the sea. See ibid. 55. He envisaged continuous en- 
croachments in the seabed and subsoil, the volume and the superambient air of the 
great oceans by coastal states, the great beasts (‘‘fauves,’’ ibid. 61) of the inter- 
national jungle, until either a median line or a thalweg in the abyss is reached, ibid. 55. 

4 Art. 1 of the Continental Shelf Convention defines the shelf region as follows: 

‘For the purpose of these articles, the term ‘‘continental shelf’’ is used as refer- 
ring (a) to the seabed and subsoil of the submarine areas adjacent to the coast but 
outside the area of the territorial sea, to a depth of 200 metres or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of the natural 
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o species” among the ‘‘natural resources’’ of the continental shelf are the 
two greatest sources of this indeterminacy. Their elimination from 


resources of the said areas; (b) to the seabed and subsoil of similar submarine areas 
adjacent to the coasts of islands.’’ 

The definition ‘‘to where the depth of the superjacent waters admits of the ex- 
ploitation of the natural resources of the said areas’’ is referred to as the ‘‘ exploita- 
bility test.’? Arguments supporting the deletion of the exploitability test from the 
Continental Shelf Convention on the ground that it permits an indefinite extension of 
coastal states’ continental shelf rights out into the oceans, and a possible alternative 
regime thereto to assure titles to minerals won from the depths. See Goldie, ‘‘The 
Exploitability Test—-Interpretation and Potentialities,’’? 8 Natural Resources J. 434 
(1968); Goldie ct al., ‘A Symposium on the Geneva Conventions and the Need for Fu- 
ture Modifieations,’’ The Law of the Sea: Offshore Boundaries and Zones 265, 273, 274- 
279 (Alexander ed., 1967) (hereinafter cited as ‘‘Goldie, Geneva Conventions’’) ; 
Goldie, ‘‘The Contents of Davy Jones’s Locker—A Proposed Regime for the Seabed 
and Subsoil,’’ 22 Rutgers Law Rev. 1 (1967) (hereinafter cited as ‘‘Goldie, Davy 
Jones’s Locker’’). 

5From the beginning of the International Law Commission’s deliberations, the 
exploitability test was prominently discussed as a central, definitive concept. On the 
other hand, the extension to include sedentary fisheries in the continental shelf doctrine 
was a more tentative affair. Originally, the doctrine was viewed as being referable 
to the ‘‘mineral’’ resources of the shelf. See, e.g., Treaty Between the United 
Kingdom of Great Britain and Northern Ireland and the Republic of Venezuela 
Relating to the Submarine Areas of the Gulf of Paria, signed Feb. 26, 1942, 205 
L.N. Treaty Series 121, [1942] Great Britain, Treaty Series No. 10 (Cmd. No. 6400); 
Trinidad and Tobago Submarine Areas of the Gulf of Paria (Annexation) Order in 
Council, [1942] 1 Stat. R. & O. 919; 1 Laws and Regulations on the Regime of the 
High Seas (United Nations Legislative Series) 44, U.N. Doe. ST./LEG./SER. B/1, 
Sales No.: 1951.V.2 (1951); President Truman’s Presidential Proclamation No. 2667, 
Sept. 28, 1945, Policy of the United States with Respect to the Natural Resources of 
the Subsoil and Seabed of the Continental Shelf, 10 Fed. Reg. 12303 (1945); Draft 
Articles on the Continental Shelf and Related Subjects, International Law Commission, 
Report Covering the Work of its Third Session, May 16—July 27, 1951, 1951 I.L.C. Year- 
book (Vol. 2) 123, 141-144, U.N. Doe. A/1858 (1951). Later, however, a number of 
states, amongst which Australia and Ceylon figured prominently, sought to effectuate the 
inclusion of sedentary fisheries within the scope of the term ‘‘natural resources,’’ these 
being the resourees of the continental shelf which were viewed as falling within coastal 
states’ sovereign rights. Some writers were extremely critical of this added meaning, 
while others appeared more to exhibit the kind of concern one might impute to a 
bonus paterfamilias on finding an unknown and unwanted foundling on his doorstep. 
Examples of the former were provided by Professors Scelle and Papandreou and 
Admiral Mouton, and the latter by Professor Francois. See Scelle, Plateau 22-23, 
and his comments at the 207th Meeting of the International Law Commission, 1953 
I.L.C. Yearbook 146 (1959); A. Papandreou, La Situation Juridique des Pécheries 
Sédentaires en Haute-Mer 139-141, 142 (1958); M. Mouton, ‘‘The Continental Shelf,’’ 
85 Hague Academy, Recueil des Cours 343, 443-445 (1954, I); J. P. A, Frangois, 
Fourth Report on the Regime of the High Seas, the Continental Shelf and Related 
Subjects 104-105, 124-127, U.N. Doe. A/CN.4/60 (mimeo., Feb. 19, 1953), where 
François proposed the replacement of the phrase ‘‘natural resources’’ in the Commis- 
sion’s draft article by the narrower term ‘‘mineral resources’? in order to exclude 
sedentary fisheries from the category of natural resources falling under coastal states’ 
sovereign rights. 

At the Commission’s fifth session, Professor Francois clearly exhibited his brand 
of concern. See his protests at the 198th, 199th, 205th and 207th Meetings of the 
International Law Commission. See 1953 LL.C. Yearbook (Vol. 1) 88, 91, 135, 146 
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the Convention would greatly reduce its fictional elements *—the false 
colors it now provides for grandiose ambitions. On the other hand, the 
comment which follows does not purport to investigate the basic choice 
between accepting the exclusive competence of coastal states over sedentary 
fisheries and general community freedom from such competence.’ As- 
suming those issues to be beyond its scope,’ it is limited to the pragmatic 
evaluation of including sedentary fisheries within the scope of the conti- 
nental shelf regime or, alternatively, of restoring a modified version of 
the Sedentary Fisheries Article which the International Law Commission 
proposed in 1951.° 

Unlike Article 2, paragraph 4, of the Continental Shelf Convention, 
the International Law Commission’s 1951 draft article on sedentary fish- 
erles did not contain any definition of the species intended to be covered 
by its terms. Confusion is compounded when two distinct tests, namely, 
that of the species caught and that of the equipment used, may each be 
regarded with propriety as indicating that a fishery is sedentary. Thus, 
the late Admiral Mouton considered certain fisheries to be sedentary by 
reason of the equipment used. These were ‘‘fisherles exercised with 
permanent or semi-permanent installations, weirs, or pound nets, or 
‘sero’s’ as they are called in Malay. The sero’s are bambu [sic] stakes 
standing in the seabed in comparatively shallow waters.” 1° In contrast 


(1959). Note should also be taken of Professor Scelle’s protest against Art. 2, ibid. 
at 84. Despite the doubts and protests which were voiced at that time, the Interna- 
tional Law Commission chose to support the claims of the states which were deter- 
mined to ensure the inclusion of sedentary fisheries within the category of resources 
subjected to the exclusive rights vouchsafed by the continental shelf doctrine. See the 
Commission’s Commentary on Art. 2 of its Draft Articles on the Continental Shelf, 
Report of the International Law Commission Covering the Work of its Fifth Session, 
1 June-14 August 1953, 1953 I.L.C. Yearbook (Vol. 2) 200, 214, U.N. Doc. A/2456 
(1953); the Commission’s Commentary on Art. 68 of its Articles concerning the 
Law of the Sea, Report of the International Law Commission Covering the Work of its 
Eighth Session, 23 April-4 July 1956, 1956 I.L.C. Yearbook (Vol. 2) 253, 297-298, U.N. 
Doc. No. A/3159 (1956). For a disappointingly brief memoir of the negotiations 
leading to the insertion of Art. 2, par. 4, into the Continental Shelf Convention, see 
Bailey, ‘‘ Australia and the Law of the Sea,’’ 1 Adelaide Law Rev. 1, 11 (1960). 

6 See the studies cited note 4 above. 

7 This question has been very fully discussed in M, McDougal and W. Burke, The 
Public Order of the Oceans 642-663 (1962). 

8A further consideration militating against a root-and-branch attack on the whole 
question of exclusive coastal state competence over adjacent sedentary fisheries is pro- 
vided by the economic nationalism which is reflected in such assertions of policy as 
the Brazilian decrees in the ‘‘Lobster War,’’ note 17 below, and the U.N. General 
Assembly Resolutions on National Sovereignty Over Natural Resources, to cite only 
two examples. 

ə Draft Articles on the Continental Shelf and Related Subjects, Part ITI, Related 
Subjects, Art. 3, International Law Commission, Report Covering the Work of its 
Third Session, May 16-July 27, 1951, 1951 I.L.C. Yearbook (Vol. 2) 123, 143, U.N. 
Doe. A/1858 (1951). 

10 Mouton, note 5 above, at 441. See also Mouton, The Continental Shelf at 138, 
160-161 (1952); 1 Gidel, Le Droit International Public de la Mer 488 (1932); Me- 
Dougal and Burke, note 7 above, at 653-654; Papandreou, note 5 above, at 146. 
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with this position, but in agreement with what is submitted to be the more 
common usage, the submission here is that the species fished, rather than 
the equipment, should provide the exclusive criterion for classifying a 
fishery as sedentary. The species accepted as determinative should be 
only those marine organisms which, during their adult life, are bio- 
logically or permanently attached to, and are incapable of movement on, 
the seabed or its subsoil.” 

Two further issues should now be settled. This study’s opposition to 
the sedentary fisheries provision of the Continental Shelf Convention does 
not involve any general hostility to coastal states’ continued enjoyment of 
long-aceepted rights and jurisdictions. In addition to supporting these 
historically acquired rights, this paper will also propose a regime for 
giving international effect to coastal states’ claims, under the ‘‘principle 
of abstention,’’ to establish sedentary fisheries on their continental shelves 
(but not beyond); provided these are not the subject of any alternative 
international regime—including a treaty regime. 

Before the Convention was drafted a number of influential writers had 
permitted themselves to be beguiled by Duchess of Sutherland v. Watson ** 
—a once-obscure Scottish decision which complacently classified that 
delectable sedentary animal, the mussel, as a maritime analogy to crops on 
dry land and held mussels to be ‘‘partes soli.” At the 1958 United Nations 


11 This would appear to be more in keeping with traditional usage. See the cita- 
tions in notes 22 and 30 below. But cf. McDougal and Burke, note 7 above, at 
661-662. 

12 The standard oceanology work, Sverdrup, Johnson and Fleming, The Oceans— 
Their Physics, Chemistry, and General Biology (2d ed., 1946), tells us, at 280-281: 

‘*'T lhe population of the sea may be divided into three large groups—namely, the 
benthos, nekton, and plankton, the first belonging to the benthic region and the other 
two to the pelagic region. 

‘*In the benthos ... are included the sessile, creeping, and burrowing organisms 
found on the bottom of the sea. Representatives of the group extend from the high- 
tide level down into the abyssal depths. The benthos comprises (1) sessile animals, 
such as sponges, barnacles, mussels, oysters, crinoids, corals, hydroids, bryozoa, some 
of the worms, all of the seaweeds and eel grasses, and many of the diatoms, (2) 
creeping forms, such as crabs, lobsters, certain copepods, amphipods, and many other 
crustacea, many protozoa, snails, and some bivalves and fishes, and (3) burrowing 
forms, including most of the clams and worms, some crustacea, and echinoderms.’’ 

The submission is that the legal category of sedentary fisheries should be limited 
to only the biological category of sessile forms of the benthic division-—the burrowing 
and ereeping forms being excluded. This definition would exclude organisms, such 
as the trochus, green snail and the ‘‘sacred chank of India and Ceylon’’ (Bailey, 
note 5 above) as well as shrimps, crabs, lobsters, and langoustes. See par. 2 of the 
proposal for a Sedentary Fisheries Article in the Appendix hereof, 

13 For an indication of the general terms of the proposal for a Sedentary Fisheries 
Article, see the Appendix hereof. 

145 Scots Law Reptr. 158, 40 Se. Jur. 119 (Ct. of Sess., 1868). See, e.g., O'Connell, 
*‘Sedentary Fisheries and the Australian Continental Shelf,’’? 49 A.J.LL. 185, 207-208 
(1855). But see, for critical comments on this acceptance, M. Mouton, The Conti- 
nental Shelf 148-151 (1952); Papandreou, note 5 above, at 139-140. And see gen- 
erally Young, ‘‘Sedentary Fisheries and the Convention on the Continental Shelf,*’ 
55 A.J.I.L. 359, 361 (1961). 


90 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


Cénference on the Law of the Sea, the delegates tended to accept an un- * 
eritical identification of sedentary animals of the seabed with the natural 
resources of the continental shelf.* From its inception, the sedentary 
fisheries provision of the Continental Shelf Convention was an artificial 
graft upon a regime whose main purposes and policies were formulated 
and directed for the purpose of regulating the exploration for and ex- 
ploitation of mineral resources.** The graft was camouflaged by a legal 
fiction, namely, the pretense of an untrue state of facts (sessile sea animals 
are growths of the soil as crops are), to reach a legal conclusion whose 
propriety depends on the acceptability of the erroneous premise (sessile 
animals are legally classifiable as crops). 

Almost from the time of the formulation of the sedentary fisheries pro- 
vision of the Continental Shelf Convention its indeterminacy has led to 
disputes.” It has expanded the province of sedentary fisheries regimes 
from the sessile creatures of the benthos, which were once their main, 
if not their only, living resource, to bottom-crawling and even possibly 
swimming crustaceans.7®> Assuming that the present trend will continue 


15 See, ¢.g., Bailey (Australia), 6 U.N. Conf. on the Law of the Sea, Geneva 1958, 
Official Records (Fourth Comm.) 56-57, U.N. Doe. A/CONF. 13/42, Sales No.: 
58.V.4, Vol. VI (1958) (hereinafter cited as ‘‘A/CONF. 13/42’’); Souter (New 
Zealand), ibid. at 55. Contrast, however, de la Pradelle (Monaco), ibid. at 57. 

18 Report of the International Law Commission Covering the Work of its Eighth 
Session, 23 April-4 July 1956, 1956 L.L.C. Yearbook (Vol. 2) 253, 297, U.N. Doe. A/3159 
(1956). 

17 An example is provided by the so-called ‘‘Lobster War,’’ 1962-1963, ‘‘waged’’ 
between Brazil and France. It was briefly reported in 67 Revue Générale de Droit 
International Public 133 (1963) and 68 ibid. 120 (1964). See also Azzam, ‘‘The 
Dispute between France and Brazil over Lobster Fishing in the Atlantic,’’ 13 Int. and 
Comp. Law Q. 1453 (1964). A second example is provided by the debate between 
the United States and Japan regarding the classification of the Alaska King Crab. 
See the United States Note, signed Nov. 25, 1964, constituting the Japanese-United 
States Agreement on King Crab Fishing Off Alaska, 4 Int. Legal Materials 157-158 
(1965), 51 Dept. of State Bulletin 892-893 (1964). For a detailed discussion of these 
quarrels, see Goldie, Geneva Conventions 286-289, 

18 This statement may be given justified emphasis by placing in counterpoint with 
the examples given in note 17 above a significant fact in the history of the drafting 
of the sedentary fisheries clause. The Fourth Committee (whose task was to deliberate 
on the Continental Shelf Convention) had originally accepted a proviso to the clause 
which ran ‘f. . . but crustacea and swimming species are not included in this definition.’ 
See Australia, Ceylon, Federation of Malaya, India, Norway, United Kingdom of 
Great Britain and Northern Ireland: proposal, Art. 68, A/CONF. 13/42 at 136. 
Subsequently, the Plenary of the Conference deleted this important proviso. 2 U.N. 
Conf. on the Law of the Sea, Geneva 1958, Official Records (Plenary Meetings) 15, 
U.N. Doc, A/CONF. 13/38, Sales No.: 58.V.4, Vol. II (1958); MeDougal and Burke, 
note 7 above, at 656-658; Whiteman, ‘‘Conference on the Law of the Sea: Convention 
on the Continental Shelf,’ 52 A.J... 629, 638 (1958); and Young, note 14 above, at 
367. This raises an important question: Did the Plenary intend that this express 
negative proviso’s deletion should give rise to a negative implication to the same 
effect? This would seem to be Sir Kenneth Bailey’s view (see Bailey, note 5 above). 
Or does if mean that the proviso’s rejection excludes its limiting terms and that 
crustacea may be counted among the natural resources of the continental shelf? This 
latter would appear to be the position taken by Mr. Wall of the United Kingdom 
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(and the arguments against this probability are not convincing), eventu- 
ally such swimming fish of the benthos as sole, plaice and flounder will 
probably be brought within coastal states’ continental shelf jurisdiction. 
Thus, as single instance follows upon single instance, and as the demands 
of coastal states for exclusive ‘‘sedentary’’ fishery rights become more 
clamant, the restricting criterion originally formulated in the clause, 
namely, the requirement that ‘‘organisms’’ within the category of sedentary 
fisheries should be ‘‘at the harvestable stage, either . . . immobile on or 
under the seabed or .. . unable to move except in physical contact with 
the seabed or subsoil’’ will become more and more tenuous, until it comes 
to be ignored altogether. Better for us all, and especially for those states 
which depend for their livelihood on the inclusive freedom of the high 
seas, that the enclosure movement which the sedentary fisheries clause 
has already begun to spark be now ended. This can best be achieved 
by deleting it from the Convention. 


H. Tae 1951 SEDENTARY FISHERIES ARTICLE 


In 1951 the International Law Commission proposed the following 
article to govern sedentary fisheries: 


The regulation of sedentary fisheries may be undertaken by a State 
in areas of the high seas contiguous to its territorial waters, where 
such fisheries have long been maintained and conducted by nationals 
of that State, provided that non-nationals are permitted to participate 
in the fishing activities on an equal footing with nationals. Such 
regulation will, however, not affect the general status of the areas 
as high seas.”° 


~ While, unfortunately, this draft does not contain a definition clause 
which would restrict its scope, it does contain one very important limiting 
provision (omitted, perhaps intentionally, from Article 2(4) of the Conti. 
nental Shelf Convention). It requires sedentary fisheries within its scope 
to ‘‘have long been maintained and conducted by nationals’’ of the coastal 
state. Taken by itself, this provision limits the article to sedentary 
fisheries which have been historically established. Clearly, such a re- 
striction of its scope prevents the continuous additions of new fisheries 
and new species to the regime in the way Article 2, paragraph 4, now 
invites. On the other hand, present-day and impending future develop- 
ments in the exploitation of ocean resources call for the inclusion of two 
further policies in the Sedentary Fisheries Article, namely a policy 
which would give effect to ‘historic rights” acquired by overseas fisher- 
men, and, secondly, one which refiects the need to extend inducements 
to coastal states to assure the orderly development of a sedentary fishery. 


Delegation. See Doc. A/CONF 13/42 at 69. For a discussion of these issues, see 
Goldie, Geneva Conventions 286-290. 

19 See also on this point, Young, note 14 above, at 371. 

20See note 9 above. 
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s ILI. A New SEDENTARY FISHERIES ARTICLE 


The present proposal is that the 1951 Sedentary Fisheries Article should 
not only be restored, but that it should also be amended and added to. 
The amendment would be achieved by substituting for the words “‘pro- 
vided that non-nationals are permitted to participate on an equal footing 
with nationals’’ the phrase ‘‘provided that non-nationals may enjoy, 
subject to the principle of abstention, such historical privileges as they 
may have acquired by long usage.’’ This amendment would introduce 
into the article three central principles. They are: (1) the requirement 
that a sedentary fishery should have been historically acquired; (2) the 
acquired rights of foreign fishermen to participate in the fishery; and (3) 
the subordination of those acquired rights to the principle of abstention. 
Apart from the changes to the text of the International Law Commis- 
sion’s 1951 draft, the additional clauses should provide: (1) a definition 
of sedentary fisheries in terms of the species fished; (2) a requirement 
of good management; (3) the restriction of this article’s scope to the 
coastal state’s continental shelf; and (4) a saving clause excluding special 
treaty regimes from the scope of this article, unless the parties express a 
contrary intention.”* 


A. THE THREE PRINCIPLES AMENDING THE EXISTING DRAFT ARTICLE 
(1) Historic Sedentary Fisheries 


The traditional view of coastal states’ rights over historic sedentary 
fisheries was well expressed in Great Britain’s ‘‘Examination of Legal 
Principles” of her Argument in the Behring Sea Arbitration. It was 
as follows: 


. and so as to oysters and coral beds when they are within the 
waters over which international law recognizes an exclusive fishery 
right, this right becomes equivalent to a right of property because 
they are attached to the soil. But in animals which move from this 
area into the high seas no such property can be acquired.” 


In addition to reflecting the Duchess of Sutherland fallacy, this state- 
ment echoes the traditional view that both imperium and dominium 
(sovereignty and proprietorship) over sedentary fisheries are vested in 
coastal states. Far from swinging towards a more internationally oriented 
point of view since the British case was written, the present-day climate 
of opinion appears more conducive to increasing the juridical scope and 
geographical extent of states’ exclusive offshore rights than it is to im- 
posing restraints on their seaward thrust. Furthermore, a new sensitivity 
for national self-determination in terms of natural resources has been 
developing. Accordingly, the framers of a Sedentary Fisheries Article 


21 See the proposal for a Sedentary Fisheries Article in the Appendix hereof. 

22 O, 6921, [1893-94] 110 Parliamentary Papers 759, 822 (1893). This thesis was 
echoed by Sir Cecil Hurst in ‘‘ Whose Is the Bed of the Sea?’’ 4 Brit. Yr. Bk. Int. 
Law 34, 40 (1923-1924). 

28 0.6921, note 22 above, at 822. 
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would be well advised to recognize, as a minimum acknowledgment of 
political reality, coastal states’ exclusive rights of jurisdiction over such 
historically established fisheries as those of Ceylon, India, Tunisia, Libya, 
Bahrein, Panama and Australia. 


(2) Bases for Overseas Fishermen’s Claims 


The exclusivity of a coastal state’s sedentary fishery may be limited by 
the acquisition of adverse historic rights, often referred to as ‘‘acquired 
rights.’’** These rights may, in their turn, be limited by the principle of 
abstention. 


(1) Acquired Rights 


In the context of sedentary fisheries ‘‘acquired rights’’ may indicate 
any one of three possible situations, namely: (a) the enjoyment of a 
sedentary fishery by the nationals of an overseas state at a time when the 
adjacent mainland was terra nullius; (b) a non-exclusive servitude ac- 
quired by prescription adverse to the coastal state, t.e., a right to share 
in the fishery; or (e) non-exclusive rights ° created in the first place by 
private fishermen who were not in any way asserting public international 
law claims. 

(a) This possible version of ‘‘aequired rights’’ amounts, in fact, to the 
exclusive acquisition of a sedentary fishery by a state which is not estab- 
lished on the shores adjacent to the fishery. It is inconsistent with the 
article proposed here, since the sedentary fishery is seen as vesting, through 
historic usage, only in the coastal state. The policy reason for this limita- 
tion is clear enough—the prevention of tensions which would arise from 
the occupation of offshore zones by overseas states. 

(b) Where citizens of a non-coastal state have traditionally shared in a 
sedentary fishery, and where their activities have been subject to the 
regulations of their home state as well as the coastal state, and where their 
home state has championed their claims and protected their customs over 
a long period of time relative to the existence of the fishery, then the home 


24 For the International Law Commission’s authoritative discussion of this concept, 
and agreement on the fact that it does not confer ‘‘property’’ rights, see International 
Law Commission, Summary Records (235th Meeting), 1953 I.L.C. Yearbook (Vol. 1) 
347 (1959). For critical comments on this concept, see Scelle, Plateau 23, and 
Papandreou, note 5 above, at 140-141. See Professor Scelle’s interesting observations 
of the potentialities of this concept, International Law Commission, Summary Records 
(207th Meeting), 1953 I.L.C. Yearbook (Vol. 1) 148 (1959). 

25 On ‘‘non-exclusive rights’? and the acquisition through individuals of a vested 
right to their continued exercise, see Fitzmaurice, ‘‘The Law and Procedure of the 
International Court of Justice, 1951-54: General Principles and Sources of Law,’’ 
30 Brit. Yr. Bk. Int. Law 30, 51-53 (1953). See ibid. at 52, where Fitzmaurice ex- 
pressed the view that when the resources of the sea in a particular area are exploited 
by individuals, a vested interest may be acquired which confers special rights in re- 
lation to the area as such, ġe., rights to continue the exploitation there, even though 
the sedentary fishery passed under the jurisdiction of a coastal state. 
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state (or states) of the overseas fishermen should be entitled to ‘‘acquired 
rights’’ in the sedentary fishery. Such acquired rights, however, should 
not be permitted to become exclusive. They should be shared with the 
coastal state, and, where other overseas states can make claims for equal 
participation, then with these other states as well. 

(e) Rights acquired merely from the activities of private persons are 
distinguishable from prescription on the ground that the latter can only 
be à titre de souverain.*® Within the concept of ‘‘acquired rights,” on 
the other hand, fall not only the right-creating acts which citizens may 
validly perform on behalf of their home states, but also the activities of 
persons whose communities may not have been states when the dispositive 
acts occurred. An example of this last category would be the activities 
of Macassar fishermen off the Australian coasts down to 1905.7 Rights 
established in terms of this concept are akin to Fitzmaurice’s ‘‘non-’‘ 
exclusive rights.’’?® They have been acquired by individuals who were 
not authorized by any state either in advance or ex post facto through the 
adoption and ratification of their acts. 

In the special case of sedentary fisheries, non-exclusive rights, in terms 
of the proposal in this study, may continue to subsist after the area in 
which they have been exercised falls under the jurisdiction of a subse- 
quently-formed coastal state. Although rights on the dry land of terra 
nullius may be subject to extinction by a subsequently occupying state, 
rights to a sedentary fishery need not be held to have been extinguished. 
This juristie distinction, as Sir Gerald Fitzmaurice has pointed out,” is 
founded on the fact that the high seas are res communis, whereas dry 
land outside the territory of any state is res nullius. 

One final point remains: While general customary international law 
permits the occupation of a sedentary fishery,*° this possibility has been 
excluded from the sedentary fisheries article proposed here. Any ratifica- 
tion of the doctrine of occupation would place a premium on ‘‘snatch-and- 
squat.” This would be a fertile breeder of disputes. On the other hand, 
to limit the right of occupation of sedentary fisheries to coastal states 
would be based on a tautology: The coastal state is entitled to issue the 


26 Fitzmaurice, note 25 above, at 48-50. See also Johnson, ‘‘ Acquisitive Prescription 
in International Law,’’ 27 Brit. Yr. Bk. Int. Law 332, 344-345 (1950). 

27 For a long period, probably for centuries, and down to 1905, Macassar, Bugi 
and ‘*pre-Bugi’’ fishermen exploited the biological resources of Australia’s northern 
beaches and shallow waters. These included pearl shell, tortoise shell and trochus. 
But the most highly prized object of the Southeast Asian fishermen’s annual visits 
was trepang (béche-de-mer), a sea slug valued by the Chinese both to flavor soups, 
and, as they believed, to enhance virility. The antiquity of this fishery may be judged 
from the entry dated Feb. 17, 1803, in M. Flinders, Voyage to Terra Australis 47 
(1814). 

28 Fitzmaurice, note 25 above, at 51-53. 

28 See note 18 above and the accompanying text. 

80 See Vattel, Law of Nations, Bk. I, Ch. XXIII, §287; 1 Oppenheim, International 
Law 628-629 (8th ed., H. Lauterpacht, 1955); Hurst, note 22 above; Goldie, ‘‘The 
Occupation of Sedentary Fisheries Off the Australian Coasts,’?? 1 Sydney Law Rev. 
84 (1953); idem, note 2 above, at 543-548, 559-560. 
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“proclamation annexing the sedentary fishery and ‘‘to grant concessions over 
it if it occupies it to the extent of issuing the proclamation and granting 
the concessions.’’ 3 


(3) The Principle of Abstention as Excluding Foreign Fishermen 


Where a sedentary fishery can only be economically carried on by the 
coastal state (or perhaps by two adjacent or opposite coastal states in the 
case of a common fishery) the ‘‘prineiple of abstention’’ should apply. 
This has been defined in the following terms: 


According to this principle when a country has fully developed a 
fishery and, as a result of continuing scientific study, is regulating 
it so as to obtain the maximum sustained yield, newcomers who are 
parties to the treaty agree to abstain from fishing the stocks con- 
cerned.** 


While recognizing the general equity of overseas fishermen’s acquired 
rights, international law should not be blind to the countervailing ex- 
clusive claims of a coastal state to regulate a fishery when it has restrained 
the entry of its own nationals and developed the stock through research, 
husbandry and the regulation of catches by size, quantity, location and 
times. In that case its achievement should not be nullified by the claims 
of foreign fishermen to exercise a general liberty (under the freedom of 
the seas) or a special privilege (derived from the recognition of ac- 
quired rights). The welfare of the fishery as a whole should be viewed as 
a higher value than the liberties of fishermen to detract therefrom. 


B. THE ADDITIONAL PROVISIONS 


The need for a clause which exclusively defines, in terms of resources, 
those sedentary fisheries which are to be brought within the regime’s 
special protections and advantages has already been discussed.*? On the 
other hand, a brief outline of the remaining paragraphs is now due. 


(1) The Requirement of Good Management 


The underlying justification for the principle of abstention, which has 
briefly been discussed as a basis for excluding foreign fishermen who might 


81 For a similar argument eriticizing a proposal that coastal states be exclusively 
permitted to ‘‘oceupy’’ continental shelf regions adjacent to their coasts (the doctrine 
of ‘‘notional occupation’’), see Lauterpacht, ‘‘Sovereignty Over Submarine Areas,’’ 
27 Brit. Yr. Bk. Int. Law 376, 420 (1950). 

82 Van Cleve and Johnson, Management of the High Seas Fisheries of the North- 
eastern Pacific 1 (University of Washington Publications in Fisheries, New Series No. 2, 
1963). Sce also Canada and United States of America: proposal, Additional article 
and Art. 58, U.N. Doe. A/CONF.13/0.3/1.69 (April 8, 1958), 5 U.N. Conf. on the 
Law of the Sea, Geneva 1958, Official Records (Third Comm.) 155-156, U.N. Doc. 
A/CONF. 13/41, Sales No.: 58.V.4, Vol. V (1958), and see Comment, ibid. at 156. 

38 For a discussion of this paragraph, see notes 10-12 above and the accompanying 
text, and par. 2 of the proposals for a Sedentary Fisheries Article in the Appendix 
hereof. 
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otherwise be entitled to assert acquired rights to participate in a sedentary 
fishery,** may be applied to provide an affirmative rationale for permitting 
a coastal state to assert an exclusive fishery. Thus, where a state has 
developed a sedentary fishery (thus qualifying under paragraph 1 of the 
proposals herein *°), it should be under an obligation to optimize the wel- 
fare of the fishery as outlined in the paragraph on the principle of ab- 
stention. Conversely, this principle may be effective to divest a coastal 
state of its exclusive rights in the event of its mismanagement of a 
sedentary fishery. 


(2) Geographical Limitation 


In contradistinction to the regime of the continental shelf whose geo- 
graphical range is limited only by either the test of two hundred meters 
of depth or that of exploitability, the sedentary fisheries regime proposed 
here should be limited to the area wherein, and the personnel and equip- 
ment whereby, each fishery is carried on. In addition, this regime should 
be limited to the continental shelf region of the state asserting jurisdiction 
over a sedentary fishery. Furthermore, the continental shelf region to 
which the sedentary fisheries regime proposed in this comment is re- 
stricted should be defined in terms of depth, and the exploitability test 
should not be available to provide an alternative means of definition. 
Thus, while it is possible to envisage the discovery and exploitation of 
sedentary fisheries on sea mounts beyond the continental shelves (defined 
exclusively in terms of depth; namely, two hundred meters) of all 
states (or the possibility of artificially seeding such submarine features), 
their exploitation and regulation should not be within the article proposed 
in these pages. Such activities should be brought under a world-wide 
treaty regime governing a system of international allocation and uni- 
versally recognized domestic assignments of rights and titles along similar 
lines to those in this writer’s proposals for an international regime gov- 
erning the exploration for and the exploitation of the mineral resources 
of the oceans’ abyss.*® 


(3) Demarcations from Future Possible Alternatwe Regimes—the 
Elimination of Potential Confusions 


One may imagine the possibility of the principles of the regime proposed 
in this comment being used to excuse breaches of bilateral or multilateral 
arrangements for the administration or the exploitation of specific seden- 
tary fisheries. Accordingly, the proposed article should contain a specific 
clause eliminating the possibility of conflict between the general sedentary 
fisheries regime and a special regime established for a specific fishery. 
On the other hand, a further clause has been inserted permitting states 
establishing a special treaty regime to provide for the applicability of the 


84See §III, A, 3 above. 
85 See the Appendix hereof. 
86 See Goldie, Davy Jones’s Locker 39-48. 
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general regime either in whole or in part. But that application must be 
explicitly formulated. 


APPENDIX 
(Footnotes 12, 18, 21, 33 and 35) 
Sedentary Fisheries 


(1) The regulation of sedentary fisheries may be undertaken by a state 
in areas of the high seas contiguous to its territorial waters, where such 
fisheries have long been maintained and conducted by nationals of that 
state, provided that non-nationals may enjoy, subject to the principle of 
abstention, such historical privileges as they may have acquired by long 
usage. Such regulation will, however, not affect the general status of the 
areas as high seas. 

(2) The resources of sedentary fisheries within the scope of this article 
are living organisms which, during their adult life, are permanently or 
biologically connected with, and are incapable of movement on, the seabed 
or subsoil of the high seas. 

(3) The coastal state’s exclusive authority over a sedentary fishery 
within the seope of this article shall be exercised to ensure the good manage- 
ment of the fishery. In particular that state’s regulation of the fishery 
should prohibit biologically wasteful practices and promote economically 
efficient procedures for the production and marketing of the resource. 

(4) A state may not assert claims under this article to exercise juris- 
diction over sedentary fisheries conducted beyond the two hundred metre 
bathymetric contour line lying seaward off its shores and beyond terri- 
torial waters, being the contour line defining, in terms of depth, the 
continental shelf area subject to its sovereign rights as provided in the 
Convention on the Continental Shelf done at Geneva on 29 April 1958. 

(5) This article shall not apply where states have established a treaty 
regime to regulate the conservation of and access to any specific sedentary 
fishery, unless the treaty establishing that regime so provides. 


ee 
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EDITORIAL COMMENT 


Recognition of De Facto Governments: Old Guide Lines and New Obligations 


The overthrow by force of a constitutional government in Peru on Oc- 
tober 3, 1968, raises once more the question of the recognition of de facto 
governments. What rights have other states in the matter? They have 
the clearest right to observe the nature of the new government, the degree 
of its Tepresentative character, its right to speak in the name of the state 
and to be responsible for its obligations. Tt is Peru’s business whether 
domestic conditions justified the coup d’état, whether the Army violated 
the Constitution, whether the tradition of political courtesy was rudely. 
set aside in the manner of the expulsion of the President from office. But, 
apart from the circumstances under which the coup d'état was carried out, 
there remain for other states questions that are over and above the Consti- 
tution of Peru and relate to its membership in the family of nations and 
in the inter-American system. 

The general principles of international law are clear enough. The 
criticism of Minister Estrada and others a generation ago has gone by 
the boards. It is not an unwarranted intervention in the domestic affairs of 
the state that third states should want to know definitely with whom they 
are dealing when a new government succeeds by violence to a constitu- 
tional government with which they have been dealing. International re- 
lations can only be carried on between governments that are responsible 
spokesmen for their state, that are legally representative of the state, so 
that obligations contracted by them are binding upon the state as such 
and pass to their successors. 

As early as 1793 Jefferson established for the United States the prin- 
ciple which still holds today, that a new government coming into power 
by the overthrow of a constitutional government should be recognized if 
it re represents ‘‘the will of the nation, * substantially, declared. But that 
broad principle needs to be interpreted under the conditions of the day. 
Jefferson took it for granted that the revolution in „France did represent 
the will of the nation. But during the ¢ “century that followed there were 
numerous cases, particularly in Latin America; in which, for want of 
democratic procedures in the particular P dictators were DES as 
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to eee Saute that is, the acquiescence of the people in the new 
government, was a matter for each state giving recognition to decide; and 
obviously the character of the new government and the O 
under which it overthrew the existing de jure government were taken into 
account. President Wilson’s refusal in 1913 to recognize General Huerta 
in Mexico because or the violation of constitutional provisions and the 
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G 
assassination of President Madero must be put down as an exception, 


based upon the ras moral standards he proclaimed as controlling his 

But there were cases in whieh the new government, for all its stability... 
might raise doubts as to its fulfillment of its international obligations, 
leading on oceasion to the practice of exacting, as a condition of recog- 
nition, that the new government declare its agreement to comply with the 
obligations of treaties. This would normally be taken for granted under 
the law ot succession to treaties; but the exaction of a specific agreement 
would give force to the obligation, With time this new element in the 
procedure of recognition has become established custom. 

With the adoption of the Charter of the Organization of American 
States a new element entered into the problem. The Charter declares that 
the solidarity and the high aims which are sought by the Organization re- 
quire that the political organization of its Members be ‘‘on the basis a 
the effective exercise of representative democracy.”’ This is, indeed, 
obligation of first ; importance, although there is no sanction attached to it: 
and it has been interpreted as requiring the new de facto government to 
hold elections in due course. Elections are, of course, the most effective 
proof of the will of the nation, assuming that they are free elections, and 
to some extent their freedom is assured by the American Declaration of 
the Rights and Duties of Man, adopted in 1948, and by subsequent declara- 
tions of fundamental principles adopted at other inter-American confer- 
ences. 

Collective recognition on the part of the Organization of American 
States would, of course, be a more forceful expression of opinion, or rather 
reaction to the situation created by the new de facto government. But 
thus far no general agreement upon the conditions justifying recognition 
has been found possible. As far back as 1927 the International Commis- 
sion of American J urists submitted. a.. draft convention “whieh ‘provided: 


- æ ae 





_A government is to be recognized whenever it fulfills the following 
: conditions: (1) Effective authority with a probability of stability and 
consolidation, the orders of which, particularly as regards taxes and 
military service, are accepted by. the inhabitants. (2) Capacity to 
discharge pre-existing international obligations, to contract others, 


' and to respect the principles established by international law. 


But the Havana Conference of 1928 failed to take action upon it. As a 
war measure the Emergency Advisory Committee for Political Defense 
recommended in 1943 that the American states that had broken relations 
with the Axis Powers should not recognize new governments established 
by force before consulting with one another to determine whether the new 
government was complying with inter-American commitments for the de- 
fense of the Continent. 

In spite of later efforts of the Organization of American States to agree 
upon conditions of recognition that might form the basis of a common 
policy, the connection of the subject with the principle of non-intervention 
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was too close to permit agreement. The nearest the American states could 
come to a common policy was by Resolution XXVI of the Second Special 


Inter-American Conference of 1965, dex Seribed as ‘Informal Procedure on 
the Recognition of De Facto Governments.” After references to the pro- 
vision of the Charter and other resolutions declaring that the organiza- 
tion of Member States should be on the basis of representative demoeracy, 
the resolution found the possibility of danger to the general peace in the 
overthrow of a government. Then, after calling attention to the failure 
of the Council of Jurists to prepare a draft statute on recognition, the 
resolution recommended that the Member States, immediately after the 
overthrow of a government and its replacement by a de facto government, 
begin an exchange of views on the situation, taking into account (1) 
wi whether in the overthrow there was complicity or aid of a foreign govern- 
ment, (2) whether the de facto government proposed t to hold elections 
\within a reasonable period and dgreed to fulfill the Witernational obliga- 
ions previously assumed by the country. Among these obligations were 
specified the American Declaration of the Rights and Duties of Man and 
the Declaration tothe Peoples of the Americas and the general principles 
of the Charter of Punta del Este. Significantly the resolution further 
recommended that, once opinions had been exchanged, each government 
decide for itself whether to maintain relations with the de facto govern- 
ment. 

It is outside the scope of inter-American regional law that President 
Belaunde, who was highly respected by neighboring countries, should have 
been so unceremoniously overthrown by the military authorities of his 
country. But it is definitely within that law that the unrecognized govern- 
ment, in confiscating the property of a foreign corporation by military 
decree, was acting in clear violation not only of inter-American law but 
of international law. If the de facto government in Peru is to meet the 
conditions of recognition set forth in Resolution XXVI of the 1965 Con- 
ference, it must recognize that it has responsibilities to the American 
states as an organized body; and they in turn must maintain collectively 
the standards of the Charter and of subsequent formal resolutions.. The 
maintenance of these standards is not an act of intervention in the do- 
mestie affairs of the particular country, but rather the defense of their 
own interests both as individual states and as members of an organization 
established for the maintenance of inter-American regional law and order. 


C. G. Fenwick 


is Neutrality Still a Term of Present Law? 


The appearance of Vol. 11 of Marjorie Whiteman’s Digest of Interna- 
tional Law raises a number of questions which one may be allowed to dis- 
cuss without reflecting critically upon the literally monumental character 
of the undertaking. In this case we limit ourselves to comments upon the 
topie of neutrality which forms a chapter (XXXIII) of the volume be- 
fore us. 
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°” The problem before Miss Whiteman was a difficult one. The Haeckworth 
Digest stopped while the second World War was still in progress. Obvi- 
ously the new Digest had to give us the documentation of the closing years 
of the war. But with the close of the war came the great multipartite 
Charter of the United Nations creating a new law of collective security 
and taking from war and neutrality their traditional character, their 
established place in international law. How then, with the Charter before 
us, can we continue to use the term ‘‘neutrality,’’ confusing the old law 
with the new and weakening the authority of the Charter? 

The Digest (Vol. 10) presents the law of war almost as if there had been 
no Charter, or rather without explicit reference to the fundamental change 
in the legal character of war. Hostilities are still possible under Article 
51 of the Charter; but they are different, in law and in fact, from the old 
lawlessness of the sovereign state which took the law into its own hands 
and declared war when it believed its national security required it, putting 
into effect a system of blockade and contraband restricting the normal 
commerce of neutral states. It is possible, of course, to violate the Charter, 
but even in such case there would be an allegation of self-defense. 

The terms of the Charter in respect to neutrality are clear and explicit. 
The Charter gives to the Security Council the exclusive right to take such 
measures as may be necessary to maintain the peace, including the use of 
force; and it calls upon other Members of the Organization to give every 
assistance to any action the United Nations may take under the Charter 
and to refrain from giving assistance to any state against which enforce- 
ment action is being taken. This strong provision of Article 2 is supple- 
mented by the provision of Article 49 which provides that the Members 
of the United Nations ‘‘shall join in affording mutual assistance in carry- 
ing out the measures decided upon by the Security Council.” 

How then can there be any small vestige left of the old law of neutrality 
under which munitions were sold and loans made to a belligerent in a 
position to take them? The Digest uses the title ‘‘Neutrality in a Chang- 
ing World,” but that still suggests that there is something of neutrality 
left. Several of the extracts are confusing, if not erroneous. Josef Kunz 
is quoted to the effect that, in spite of the Charter, ‘‘the problem of neu- 
trality remains in law, in the practice of states and in polities’’; and 
Julius Stone is quoted by Kunz as stating that ‘‘Neutrality is far from 
dead and the problem of neutrality is far from disappearing.’’ But these 
and other authors quoted give the impression of confusion between neu- 
trality and non-participation in hostilities. 

Here, perhaps is where the difficulty lies. The Charter, as in practice 
applied, leaves open a number of cases in which Members are not obligated 
to take part in measures put into effect by the Security Council to main- 
tain the peace; and it seems to be simplest to describe their position as 
one of ‘‘neutrality.’’ But it is simply not neutrality in the old estab- 
lished sense. Assuming ,that the Security Council fails to take effective 
measures to maintain the peace; assuming that individual states find it 
necessary to act in self-defense under Article 51, there will be states non- 
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participants in the hostilities in progress; but they will not be neutrat 
as between the belligerents, they will still be under the obligation of the 
Charter to help the Security Council to find a solution for the case, cer- 
tainly also under an obligation not to give help to the state declared to be 
the aggressor. This will explain the numerous citations in the Digest in 
which neutrality is defined in terms of non-participation of a state in a 
war between other states, as in the United States Law of Naval Warfare 
of 1959, although the Naval Manual goes on to state that, while Members 
may discriminate against an aggressor, if they do not do so, ‘‘In these 
circumstances neutrality and complete impartiality both remain distinct 
possibilities,’’—a somewhat eryptic statement suggesting that neutrality 
under certain circumstances might be different from impartiality. 

The term ‘‘neutralism’’ appears to commend itself to indicate the kind 
of limited neutrality which would be included under non-participation. 
The Digest quotes under that head a White House release of 1956 in which 
reference is made to the fact that ‘‘in some countries of the world there 
are certain ideological, geographical, and other reasons making military 
alliances impractical.’’ The United States has collective defense arrange- 
ments with forty-two other countries and believes them to be ‘‘the most 
effective means of preserving world order within the framework of the 
United Nations Charter’’; and this is followed by a statement from Secre- 
tary Dulles that ‘‘These treaties abolish, as between the parties, the prin- 
ciple of neutrality, which pretends that a nation can best gain safety for 
itself by being indifferent to the fate of others,’’ a definition of neutrality 
which does not suggest the old established law of neutrality before the 
Charter. 

It is unfortunate that such confusion exists in respect to the present 
use of the term ‘‘neutrality,’’ especially in the citations from the European 
writers quoted in the Digest. ‘‘Non-participation’’ is a bit clumsy, but, 
until some better term is found, we shall doubtless have to accept both 
‘‘neutral’’ and “‘neutrality’’ in popular usage, remembering all the time 
that both terms belong to the past, and that the rights and duties of the 
old law of neutrality have terminated with the Charter. 


C. G. F, 


NOTES AND COMMENTS 


The Soviet Union and the Continental Shelf 


On February 6, 1968, the Presidium of the U.S.S.R. Supreme Soviet 
adopted an edict on the continental shelf. This is the first example of 
Soviet legislation governing the legal status of the continental shelf beyond 
the twelve-mile limit of Soviet territorial waters.’ 

The initial Soviet writing to discuss the continental shelf,® an article 
by V. M. Koretskii published in 1950, surveyed postwar claims to the shelf 
in considerable detail. Koretskii was critical of claims where ‘‘sea spaces 
are usurped and are transformed into ‘national waters’.’’* Thereafter, 
the subject was ignored in Soviet legal media except for brief reference 
to the deliberations of the International Law Commission.® 

During the 1958 Geneva Conference on the Law of the Sea, as indeed 
in the preceding meetings of the International Law Commission, the Soviet 
representatives generally took a moderate, sometimes modestly conservative 
attitude toward most of the issues at stake. S. V. Molodtsov, the Soviet 
representative on the 4th Committee of the 1958 Conference, found the 
I.L.C. draft articles on the continental shelf ‘‘largely satisfactory,’’ for 


1The author’s translation of the edict appears in 7 Int. Legal Materials 392 (1968). 
The Convention on the Continental Shelf was ratified by the U.S.S.R. on Oct. 20, 1960. 
Vedomosti verkhovnogo soveta SSSR (Gazette of the USSR Supreme Soviet) (1960), 
No. 42, item 390. 

2See W. E. Butler, The Law of Soviet Territorial Waters 60 (1967). Under the 
U.S.S.R. Constitution and Soviet legislation, all resources in the seabed of territorial 
waters and within those waters are in the state socialist ownership of the Soviet Union. 

8 Mouton and others believe the theory of the continental shelf made its appearance 
in Russia as early as 1916, citing a Russian Declaration of that year which used the 
term ‘‘plateforme continentale de la Sibérie’’ in justifying a claim to certain islands 
north of Siberia. In confirming that claim on Nov. 4, 1924, the Soviet Government 
referred to the ‘‘plateau continentale sibérien.’’ However, a 1926 Soviet Decree on 
Arctic Lands and Waters (translated in Butler, op. cit. at 97) did not employ either 
term. See M. W. Mouton, The Continental Shelf 240-241 (1952). No Soviet jurist 
has made reference to either the aforementioned notes and legislation or to Mouton’s 
argument when writing about the continental shelf. 

4V. M. Koretskii, ‘*Novoe v razdele ‘otkrytogo moria’? (Vopros o kontinental’nogo 
shel’fe)’? (A New Development in the Division of the ‘‘High Seas’’ (The Question 
of the Continental Shelf)), Sovetskoe gosudarstvo i pravo (Soviet State and Law), 
(1950), No. 8, at 54-61. Commenting on the avalanche of claims following the U. S. 
Proclamation of Sept. 28, 1945, Koretskii described the norm-formulating process: 
‘í Americans declare, satellites ‘follow,’ ‘science’ recognizes—and a norm has been 
born’? (p. 61). 

8 F. Ivanov, 8. Volodin, ‘‘Piataia sessiia Komissii mezhdunarodnogo prava OON?’ 
(Fifth Session of the U.N. International Law Commission), Sovetskoe gosudarstvo i 
pravo (1953), No. 7, at 88-100; Serbov, S., ‘‘Shestaia i sedmaia sessii Komissii 
mezhdunarodnogo prava’’ (Sixth and Seventh Sessions of the International Law Com- 
mission), Sovetskoe gosudarstvo i pravo (1955), No. 8, at 108-112. 
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The ILC text guaranteed the exclusive right of the coastal state to 
utilize the wealth of the continental shelf while limiting that right 
to a definite purpose, thus making any claim of the coastal state to 
the superjacent waters or air space juridically untenable.® 


Proposals by some states to apply the regime of the high seas to the 
continental shelf were opposed by the Soviet Union, since a ‘‘struggle by 
states for appropriation of submerged areas of the high seas’’ would lead 
to the strongest capitalist Powers acquiring the riches of the continental 
shelf. Moreover, such an application would be unjust, ‘‘since the shelf 
is not, as are most seas and all oceans, a means of communication between 
peoples of the world.’’? 

Proposals by some Latin American states to extend full sovereignty over 
the shelf and superjacent waters were equally objectionable on the ground 
of their incompatibility with the interests of non-contiguous states in fish- 
ing and freedom of navigation.® 

The 1968 edict incorporates the definition of the continental shelf con- 
tained in the 1958 Convention, with the addition that ‘‘the seabed and 
subsoil of depressions situated in the continental shelf of the USSR, ir- 
respective of their depth, shall be part of the continental shelf of the 
USSR.’’ (Article 1.) The provisions concerning delimitation of the 
shelf boundary are identical to those of the convention. Finland and the 
U.S.S.R. concluded agreements in 1965 and 1967 delimiting the continental 
shelf respectively in the Gulf of Finland?’ and in the northeastern part 
of the Baltic Sea. 

The natural resources of the continental shelf are expressly placed under 
the state ownership of the Soviet Union (Article 2). The convention defi- 
nition of natural resources is reproduced verbatim in the edict, with the 
proviso that the Ministry of Fisheries of the U.S.S.R. shall approve and 


e U.N. Conference on the Law of the Sea, Geneva, 1958. 6 Official Records, Fourth 
Comm. (A/CONF.13/42) 66. 

78. V. Molodtsov, ‘‘Kodifikatstia i dalneishee razvitie mezhdunarodnogo morskogo 
prava (K itogam Zhenevskoi diplomaticheskoi konferentsii po morskomu pravu)’’ 
(The Codification and Further Development of International Maritime Law: Review 
of the Geneva Diplomatic Conference on the Law of the Sea), Sovetskii ezhegodnik 
mezhdunarodnogo prava 1958 (Soviet Yearbook of International Law 1958) 341 
(1959). 

But Molodtsov’s statement on the same point to the Fourth Committee at the 1958 
Geneva Conference was somewhat different. He declared there that proposals to extend 
the regime of the high seas to the continental shelf ‘‘would lead to an intensified 
struggle for possession of the submarine areas of the high seas, as a result of which 
the wealth of the continental shelf might pass into the hands of undertakings [sie] 
of the large States to the detriment of small and medium-sized ecountries.’’ 6 U.N. 
Conf. on Law of the Sea, Official Records 20. The term ‘‘undertakings’’ is a mistransla- 
tion; Molodtsov was referring to ‘‘enterprises’’ in the sense of business corporations. 

8A. N. Nikolaev, ‘‘Zhenevskaia konferentsiia po morskomu pravu’? (The Geneva 
Conference on the Law of the Sea), Sovetskoe gosudarstvo i pravo (1958), No. 9, at 
51-60. 

9 Translated in 6 Int. Legal Materials 727 (1967). 

10 Translated in 7 ibid. 560 (1968). 
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publish a list of species of living organisms deemed to be natural resources 
of the continental shelf of the U.S.S.R.! 

The edict prohibits foreign individuals and companies from carrying 
out research, exploration, and exploitation of natural resources and other 
work on the continental shelf of the U.S.S.R. unless permission has been 
expressly granted in an international agreement to which the U.S.S.R. is 
party or unless competent Soviet authorities issue a special permit (Article 
5). The parameters of this prohibition, in light of Soviet legal com- 
mentary, remain somewhat ambiguous. First, in interpreting the flexible 
‘“exploitability’’ clause of the Continental Shelf Convention with regard 
to the outward boundary of the shelf, Soviet jurists argue that the outward 
boundary of a coastal state should not depend upon the technological 
capabilities of that state, but rather upon the capabilities of all states. In 
other words, the most technologically advanced country simultaneously 
expands the outer limits of the continental shelf for all states as it de- 
velops its own shelf at ever-greater depths. To do otherwise, Soviet jurists 
suggest, would enable highly-developed states to explore the seabed and 
subsoil off the coasts of other countries at a depth exceeding their own 
continental shelf. This would ‘‘contravene the spirit of the Convention 
on the Continental Shelf, which leaves to each state the right of explora- 
tion and exploitation of areas of its seabed and subsoil... .’’” 

The second ambiguity arises out of what Soviet jurists consider to be 
an inconsistency between Article 5(1) and (8) of the 1958 Convention.*® 
Molodtsov, Koretskii, Tunkin, and others have noted that all natural 
processes taking place in sea waters interact with processes occurring in 
submarine areas of the sea. ‘‘Physical and biological phenomena occur- 
ring in waters superjacent to the continental shelf may not be correctly 
understood and analyzed without simultaneously researching these phe- 


11 In the 1965 United States-Soviet Agreement Relating to Fishing for King Crab, 
the parties agreed that the king crab is a natural resource of the continental shelf 
within the terms of Art. 2 of the Convention on the Continental Shelf. T.I.A.S., No. 
5752; 16 U. S. Treaties 24. 

123 Chkhikvadze, V. M., et al, Kurs mezhdunarodnogo prava v shesti tomakh 
(Textbook of International Law in Six Volumes) 288 (1967). 

18 Article 5: 

(1) The exploration of the continental shelf and the exploitation of its natural 
resources must not result in any unjustifiable interference with navigation, fishing, or 
the conservation of the living resources of the sea, nor result in any interference with 
fundamental oceanographic or other scientific research carried out with the intention 
of open publication. 


(8) The consent of the coastal state shall be obtained in respect of any research 
concerning the continental shelf and undertaken there. Nevertheless, the coastal state 
shall not normally withhold its consent if the request is submitted by a qualified insti- 
tution with a view to purely scientific research into the physical or biological charac- 
teristics of the continental shelf, subject to the proviso that the coastal state shall 
have the right, if it so desires, to participate or to be represented in the research, and 
that in any event the results shall be published. 
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nomena on the seabed.’’** Hence, ‘‘oceanographiec research is connected 
with the seabed; 2.¢., the continental shelf.’ 1° Presumably on the basis 
of this reasoning the Soviet Union may believe itself justified in requiring 
that consent be given before oceanographic research is conducted in waters 
superjacent to its continental shelf beyond territorial limits, or alter- 
natively, that oceanographic research on the high seas over the Soviet 
continental shelf be conducted only by a ‘‘qualified institution,’’ whatever 
that may be. 

The edict also implements the provisions of the Convention pertaining 
to the construction and location of installations and other devices, whose 
presence shall be announced in Notices to Mariners (Leveshchenita 
moreplavateam). All said installations and devices are placed under 
U.S.S.R. jurisdiction, and foreign vessels may enter safety zones en- 
eircling them only by the special authorization of competent Soviet authori- 
ties (Article 4). 

Violations of the edict by individuals are punishable by a court with a 
fine of up to 10,000 rubles or with deprivation of freedom up to one year, 
or both, unless the violation entails more severe penalties under other 
legislation in effect. Where appropriate, the vessel, gear, and everything 
illegally extracted by the violator are subject to confiscation (Articles 6- 
7). Enforcement of the edict is entrusted to fishery supervision agencies, 
with respect to the protection of natural resources, but the border guard 
may be called in when necessary. Control over exploitation of mineral 
resources of the shelf is placed in the State-Mining-Technical Inspection 
Agencies of the U.S.S.R. 

Actual Soviet exploitation offshore has been largely confined to oil 
production in the Caspian Sea. There is some doubt, geologically speaking, 
as to whether the Caspian Sea has a continental shelf. The entire sea 
may be viewed as merely a depression on the continental land mass. 
Soviet jurists regard the Caspian as a large lake which historically has 
been called a sea. General norms of international law relating to the high 
seas, to vessels and their crews sailing on the high seas, and to research 
and exploitation of natural resources of the high seas do not extend to the 
Caspian, whose regime is governed by Soviet-Iranian treaties and agree- 
ments.2® There is no reference in these treaties and agreements, all con- 
cluded prior to 1945, to the continental shelf or to exploitation of the 
seabed. However, a recent Soviet international law mannal has noted 
that ‘‘the resources of the continental shelf also belong to each Party 
[U.S.S.R. and Iran] within the limits of its respective area of the sea,’’ 1 


14 S.V. Molodtsov, Mezhdunarodno-pravovoi rezhim otkrytogo mora i kontinental’nogo 
shel’fa (International Legal Regime of the High Seas and the Continental Shelf) 
317 (1960). 

15 N. I. Petrenko, in V. M. Koretskii and G. I. Tunkin (eds.), Ocherki mezhdunarod- 
nogo morskogo prava (Outline of International Maritime Law) 285 (1962). 

16 Butler, op. cit. at 76. 

ıt P. D. Barabolia et al, Voenno-morskoi mezhdunarodno-pravovoi spravochnik 
(Naval International Law Manual) 373 (1966). 
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Experts consider the continental shelf of other seas contiguous to the 
Soviet Union to have excellent oil and other mineral potential. An ex- 
tensive effort to inventory the wealth of the Soviet continental shelf has 
been under way for several years, and an advanced underwater labora- 
tory craft is being constructed in Leningrad to study the fishery resources 
of the continental shelf.’® 

On October 23, 1968, the Soviet Union, Poland, and East Germany 
signed a Declaration on the Continental Shelf of the Baltie Sea, declaring 
that shelf to be continuous and therefore subject to delimitation among 
the corresponding Baltic states.2° Using the language of the 1958 Con- 
vention on the Continental Shelf, the participants affirmed their sovereign 
right to explore and exploit natural resources of the shelf, the principles 
for delimiting the shelf set forth in Article 6 of the Convention, the base- 
lines which have been laid down pursuant to Articles 3 and 4 of the 1958 
Convention on the Territorial Sea and Contiguous Zone, and the rule that 
the rights of the coastal state over the shelf do not affect the legal status 
of superjacent waters as high seas or that of airspace above those waters. 

The Declaration does, however, contain several innovations. First, the 
continental shelf of the Baltie should be used ‘‘exelusively for peaceful 
purposes.” There is no further elaboration of what constitutes a peaceful 
purpose. Second, although it is specified that the exploration, exploita- 
tion, or other use of the continental shelf of the Baltie must not unjustifi- 
ably interfere with navigation, fishing, or conservation of living resources 
of the sea, no reference is made in this connection to fundamental 
oceanographic or other scientific research. Third, the participants agreed 
not to give over parcels of the continental shelf of the Baltic to non-Baltic 
states or to citizens or firms of those states for the purpose of exploration, 
exploitation, or other use. In so agreeing, the U.S.S.R. is going far beyond 
the requirements of its own Edict, which conditioned the access of for- 
eigners to the Soviet continental shelf on a special permit from Soviet 
authorities or on a special agreement with a foreign state. 

The Declaration is open to the accession of all Baltie states. Those who 
accede also agree to consult among themselves on questions of mutual in- 
terest relating to the continental shelf of the Baltic Sea. 


Witiiam E. BUTLER 7 


18 See L, G. Weeks, ‘‘Offshore Operations Around the World,’’ Offshore, June 20, 
1967; 66 Oil and Gas Journal at 68-69 (No. 24, 1968). 

19 See 29 Commercial Fisheries Review at 31 (No. 1, 1967). 

20 Izvestia, Oct. 24, 1968, p. 3; an English translation appears in the November, 1968, 
issue of International Legal Materials. 

* Research Associate, Harvard Law School; Associate, Russian Research Center, 
Harvard University; member of the District of Columbia Bar. 
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Between Scylla and Charybdis in Treaty Interpretation 


A recent article on treaty interpretation by Richard A. Falk in the 
Virginia Journal of International Law has caused me to reflect on the 
contrast so dramatically demonstrated in the approaches of Professor 
Metzger * and Professor Falk. Both lawyers are talented, with rich, often 
parallel, experience in government and international law. Their methods 
of treaty interpretation, however, would seem to be opposite: Professor 
Metzger feels that textual-centered interpretation is the preferred and 
most professional way to construe documents’; Professor Falk would 
argue that a treaty may have arisen out of a situation so complex that no 
Inquiry can penetrate its ultimate conflicts, that the judge may finally have 
to react in an educated, but personal and largely existential and arbitrary 
way, offering his opinion as an individual.* In other words, the two classic 
extremes on treaty interpretation which McDougal-Lasswell-Miller * hoped 
to expose and replace are very much alive. 


1 Richard A. Falk, ‘‘On Treaty Interpretation and the New Haven Approach: 
Achievements and Prospects,’’ 8 Virginia Journal of International Law 323 (1968). 

2 Stanley D. Metzger, ‘‘Treaty Interpretation and the United States-Italy Air 
Transport Arbitration,’? 61 A.J.I.L. 1007 (1967), which is a critical comment on Paul 
B. Larsen, ‘‘The United States-Italy Air Transport Arbitration: Problems of Treaty 
Interpretation and Enforcement,’’ ibid. 496. 

3 Metzger, loc. cit. note 2 above, at 1011: ‘‘Not only does the use of the treaty or 
legislative language as the departure point for the interpretative process give proper 
weight to the réle of the parties at their important point of engagement. It also 
saves time and energy, enabling easy cases to be handled without turning them into 
exhaustive and exhausting inquiries where every conceivable ‘participant,’ or ‘value,’ or 
‘interest,’ or ‘objective,’ or other conceivable checkpoint on a checklist, has to be exam- 
ined minutely, though its relative significance ig small or quite obvious.’’ Metzger uses 
as supporting example Maximov v. United States, 373 U.S. 49 (1963), in which Justice 
Goldberg emphasized the value of ‘‘plain language’’ for the purpose of treaty in- 
terpretation; another desirable example is thought to be District of Columbia National 
Bank v. District of Columbia, 384 F. 2d 808, 810 (1965), 121 App. D.C. 196, 198, 
saying that courts in the United States have long been aware of ‘‘plain meaning of 
words?’ in a statute as being ‘‘the most persuasive evidence of intent.’’ 

4 Falk, loc. cit. note 1 above, at 347: ‘‘there lies an important issue involving the 
limit of any method of treaty interpretation’’; and he argues at 348: ‘‘that the 
limits of treaty interpretation are under-acknowledged’’; further at 351: ‘‘The in- 
terpreter of an international agreement is a lonely man entrusted with an impossible 
job, given the requirements of objectivity, the incompleteness of information, and the 
presence of dissensus on the rank-ordering and application of community policies.’’ 
Falk asks, why not ‘‘acknowledge a high degree of loneliness and impossibility’’ which 
the interpreter has to face, and which no system of treaty interpretation can solve? 
Falk would not go as far as to make treaty interpretation purely dependent on the 
‘value inputs of the interpreter.’’ The degree to which the interpreter should depend 
on his own sense of values would vary according to the subject matter of the treaty; 
he should use all the interpretative assistance to be found in methodology; however, 
at 355: “As matters now stand with treaty interpretation, for the tough cases there 
are rarely genuine shared expectations of dispositive significance and there is seldom 
a consensus about the bearing of general community policies.’’ 

ë MeDougal, Lasswell and Miller, The Interpretation of Agreements and World Pub- 
lie Order (Yale University Press, 1967). 
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Although these positions appear to be absolutely unrelated, they share 
the important concept of limitation. On the one side is the picture of 
individuals attempting to determine largely through abstract symbols— 
printed words on a page—what the intentions of the treaty architects who 
were once individuals, but may now be dead, might have been. Although 
semantics is far from an exact science, if one is allowed to consider the 
cultural environment and historical situation surrounding the treaty archi- 
tects, one may have a chance of sailing near their intentions. But limited 
to words, and especially words in several languages, all the dictionaries 
and linguists in the world are not going to mitigate the influence of cur- 
rent time and perspective upon the present ecryptographers. It requires, 
finally, the contemporary individual using only one tool—language—to 
decide what he thinks the deceased individual intended. 

Falk argues, however, that no matter how scientific or complex a method 
of treaty interpretation is, its value as an aid to objectivity is illusory, 
for within the impressive structure sits the lonely individual who, with all 
the technology in the universe, may not be able to discover a ‘‘shared ex- 
pectation’’ in the opposing parties, and must therefore make an intelli- 
gent, self-imprisoned stab at a just solution: he ‘‘reacts.’’ 

Although no one could presume that it is possible to escape the limita- 
tions of personality, time, and place, it is surely misleading to suggest that 
a system built to release one from a limited vantage point must also re- 
strain the interpretation, that it has boundaries which a judge accepts if 
he accepts the system at all. Quite the contrary, a system is only useful 
as a structure which helps one climb to a point of observation: the indi- 
vidual uses only those footholds which will support his weight and help 
hiin to his destination. Once he has reached the highest vantage point, 
he can see the object as not just a piece of paper, but as a treaty made by 
men, reflecting its environment, containing in miniature the energies and 
aspirations of whole groups of individuals. The observer has not escaped 
himself, but he has escaped the imprisonment of near-sightedness. He 
sees niore clearly. With the system’s aid, he can climb down toward the 
words, and up to look across the terrain, freely, as many times or in as 
many ways as are helpful. 

The notion of a system as a policeman which arrests perceptions is not 
well founded. A system is built only out of pragmatism, and the instant 
any part of it restricts or limits ideas, it need not be used. In art, for 
example, James Joyee used many systems in ereating his philosophical 
Ulysses, most notably the structure of Homer’s Odyssey, but he only used 
system to deepen his message and spread the vibrations; the structure is 
not the art, but only its foundation, and at every place where the ideas 
are pinched, the systems are sacrificed. Likewise in law one appreciates. 
the MeDougal-Lasswell-Miller method as a structure built from the most 
modern materials of law, sociology, psychology and philosophy, and onc 
uses it insofar as it applies. The architects have conveniently included 
plans for additions or deletions as knowledge of human environment 
grows, and it looms at the moment as the sturdiest way to climb out of one’s 
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*‘reaction’’ to a piece of paper, and up into an observation booth where 
the formative elements of the treaty become visible. 

The notion that one cannot find, with the aid of such a structure, a 
single unifying factor, a ‘‘shared expectation’’ even in a situation as com- 
plicated as the Viet-Nam war, is puzzling. On the highest level, the needs 
of mankind are universally shared: food, shelter, dignity. It is true, of 
course, that one individual’s claim to that may threaten his brother’s, 
that on the most realistic level deceit, corruption, and precedence muddy 
the approach to the goal, making its attainment difficult, or impossible, 
within the time terms of an immediate solution to an explosive dispute; 
but it is no help to ignore our shared goal, our basic humanity. It exists, 
we keep an eye on it, it is a referent, we work as close to it as possible. 

The worth of a method is ultimately tested through its capacity to aid 
solutions to disputes, and at the same time add to the general body of law. 
The events of our century are so violent and swift, that the least one can 
ask of an opinion is that it illuminate the situation and add to our compre- 
hension of the direction in which we are being pulled. A legal opinion, 
at the very least, should be part of our environment, something in which 
the pattern of life is recognizable. To be less is simply to add to chaos, 
to increase the noise, to drop small unrelated notes into limbo. One need 
only imagine the South West Africa judgment’? as not determinedly 
textual, but re-thought in terms of motive and culture, to realize what it 
could have done for the 20th century. An example of an intelligent 
arbitral decision, woven into the fabric of events, is the U.S.-France Arbi- 
tration opinion,® which is substantial enough to be useful in many legal 
contexts. The judges did not ‘‘react,’’ without climbing up first to have 
a look at the geography. 

It would be absurd to suppose, however, that law should indefinitely 
prognosticate events, that any system could and should be so futuristic 
in design that it could formulate adequate law for the coming half-century. 
One need only look at the Panama Canal Treaty ° to reject that idea. If 
law keeps close on the heels of events, it is useful and still sturdy enough 
to give support. The most one can hope is that, with the use of a method 
to escape limited viewpoint, lawyers can build an open-ended structure of 
law which will not restrict the desirable evolution of events, but give some 
shape and direction to them. 

PauL B. LARSEN 


6 Falk, loc. cit. note 1 above, at 353. 

T South West Africa Cases, [1966] I.C.J. Rep. 6. 

8 Air Traffic Rights Dispute (United States v. Franee) (1963), 3 Int. Legal Ma- 
terials 668; digested in 58 A.J.I.L. 1016 (1964); see Larsen, ‘‘ Arbitration of the 
United States-France Air Traffic Rights Dispute,’’ 30 Journal of Air Law and Com- 
merce 231 (1964). 

9 Isthmian Canal Convention, signed Nov. 18, 1903; 33 Stat. 2234; Treaty Series, 
No. 431; 2 Malloy 1349; 3 A.J.I.L. Supp. 130 (1909). 


1969] NOTES AND COMMENTS 111 


In re Sneyd, a/k/a Ray 


On June 8, 1968, the day of the funeral of Senator Robert Kennedy, the 
accused assassin of Dr. Martin Luther King was arrested in London after 
an intensive two-months’ search covering the United States and extending 
to Canada, Mexico, and Portugal, among other countries... Co-operative 
efforts among the Federal Bureau of Investigation, the Royal Canadian 
Mounted Police, and Scotland Yard had uncovered evidence that James 
Earl Ray, an escaped convict, who had been indicted in Memphis, Tennes- 
see, on May 7 on the charge of murdering Dr. King,? had fled to Canada 
and thence to the United Kingdom using a Canadian passport issued in 
the name of Ramon George Sneyd. The accused was detained by British 
authorities on grounds of using a fraudulent passport and possessing a 
revolver and several rounds of ammunition without a permit. As there 
was substantial reason to believe that Sneyd and Ray were the same 
person, the United States requested the provisional arrest of Sneyd pend- 
ing extradition proceedings against him on the murder charge and on the 
charge of being a fugitive from justice. The second count referred to 
Ray’s escape from the Missouri State prison in April, 1967, where he had 
served seven years of a twenty-year sentence for armed robbery. Ray 
had also been indicted in Memphis on a Federal charge of conspiring to 
violate Dr. King’s civil rights. As this offense was not included among 
those listed in the 1931 Extradition Treaty with the United Kingdom, it 
could not be invoked in the proceedings instituted by the United States 
against the accused.* 

A provisional warrant for Sneyd’s arrest was issued on June 10 by the 
Chief Metropolitan Magistrate in London. On June 18 the accused ap- 
peared at Bow Street Police Court to answer the two British charges and 
was remanded in custody pending the extradition hearing to which the 
court gave precedence.’ Hearings on the extradition request were held 


1As of Oct. 1, 1968, the case has only been reported in the public press. The 
résumé presented here is based upon accounts in The Times (London) and the New 
York Times (City ed.) Illustrative of the scope of the search for James Earl Ray was 
the arrest of an American hitchhiker near Hermosillo, Mexico, on April 24, on grounds 
that he resembled Ray. The hitchhiker was released after questioning. New York 
Times, April 26, 1968, 22:8, 

2 The accused was first indicted on April 23 under the name of Eric Starvo Galt and 
then reindicted on May 7 under his own name. 

8 Arts. 1, 3(1) (16), United States-United Kingdom, Extradition Treaty, 1931, 47 
Stat. 2122, 29 AJ.LL. Supp. 316 (19385); See. 8, Extradition Act, 1870, 33 & 34 
Vict., c. 52. For a comment on the prospective extradition proceedings, see ‘‘ Extra- 
dition: A Tricky Business,’’? The Economist 21 (June 15, 1968). 

4 Where two states are bound by an extradition treaty containing a list of extra- 
ditable offenses, the requesting state must show that the offenses charged are included 
in the list, and that they are criminal offenses under the laws of both states. For a 
negative interpretation of these principles by a British court with respect to the 1931 
Treaty, see Finch, ‘The Eisler Extradition Case,’’ 43 A.J.I.L. 487 (1949); Jacob, 
‘í International Extradition: Implications of the Eisler Case,’’ 59 Yale Law J. 622 
(1950); 6 Whiteman, Digest of International Law 797-799 (1968). 

5 Under Art. 4 of the treaty, extradition may be deferred if a legal proceeding is 
pending against the fugitive for a violation of the law of the asylum state at the time 
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at Bow Street on June 27 and July 2. Extradition was granted on the 
latter date, and the British charges against Sneyd were dismissed. Sur- 
render of the fugitive was stayed for fifteen days under Section 11 of 
the Extradition Act in order to allow him time to make an application 
to the High Court for a writ of habeas corpus, and legal aid was granted 
the accused for this purpose. On advice of counsel, Sneyd did not make 
this application. At the close of the fifteen-day period, he was surrendered 
to American authorities, returning to the United States on July 19 to be 
held for trial in Memphis. 

At the hearings, the United States had to prove that Sneyd and Ray 
were the same person, that the offenses were comprehended in the treaty, 
and that the offenses were known to British law, and to supply evidence 
against the accused of such weight as would warrant his committal for 
trial in the United Kingdom, had the same charges been brought against 
him there. The defense could challenge these contentions and affirma- 
tively seek to show that the murder charge was a political offense for 
which extradition could not be granted under the terms of the 1870 Extra- 
dition Act or the 1981 Treaty.? During the hearings the accused, who 
was advised by counsel not to take an oath or affirm, did not admit to his 
identity as Sneyd or Ray, and he denied having made any statements to 
the police about the charges. His counsel pointed out that the accused 
had not signed his fingerprint form. The common identity of Sneyd 
and Ray was established, however, by the testimony of an agent of the 
Federal Bureau of Investigation on the basis of a comparison of Sneyd’s 
fingerprints with those appearing on a rifle, telescopic sight, and a pair 
of binoculars which had been found near the scene of the murder and 
which had been established as Ray’s fingerprints. The court was satisfied 
that both offenses charged were included in the treaty, although Sneyd’s 
counsel attempted to show that the Missouri offense of armed robbery 
was different from the treaty offense of robbery with violence.2 According 
to newspaper reports, copious evidence in the form of affidavits of wit- 
nesses was submitted by the United States to establish a prima facie case 
against the accused with respect to the murder charge as well as docu- 
mentation of the charge for which he had been convicted in Missouri. 

With regard to the political character of the murder charge, counsel for 


that the extradition request is made. The gravity of the extradition charges here 
outweighed the British charges. 

ë See. 10, Extradition Act; Art. 9, 1931 Treaty. 

7 The political character of a charge may be brought forward at several stages in 
extradition proceedings under the 1870 Act. Sec. 7 of the Act authorizes a Secretary 
of State to deny a request for the arrest of a fugitive pending an extradition hearing, 
if the charge appears to be political in character. The accused may present evidence of 
the political character of the charge at the extradition hearing ($9). Extradition will 
be denied for a political offense or where the fugitive can prove that the ‘‘ requisition 
for his surrender has in fact been made with a view to try or punish him for an 
offence of a political character; ...’’ ($3(1).) See also §5, Extradition Act, 1873, 
36 & 37 Vict., c. 60. The proscription of extradition on a political charge appears in 
Art. 6 of the treaty in essentially the same terms as §3(1) of the 1870 Act. 

8 Art. 3(1) (16), 1931 Treaty; New York Times, July 3, 1968, 1:3. 
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the accused apparently sought to define ‘‘political offense’’ in broad terms 
as any act having political overtones. By arguing that Dr. King was a 
‘* political figure” who had tried for years to change governmental policies 
m the United States, he attempted to establish the conclusion that any at- 
tack upon Dr. King would be politically motivated. The accused had 
made an unsworn statement in the first hearing to the effect that he had 
not been acquainted with Dr. King, had borne him no grudge, and had not 
killed him.?® Sneyd also presented a witness, a staff reporter for The 
Times (London) who had arrived in Memphis on the day following the 
murder and had remained there for several days. On the basis of this 
experience, the witness testified that many white persons in the South 
disliked Dr. King because of his program or beliefs but not necessarily on 
personal grounds.7+ But the accused did not take the witness stand him- 
self, nor was any evidence adduced as to motive. 

The defense apparently rested upon a comment made by Lord Reid in 
the Schtraks case to the effect that any act designed to change a govern- 
ment or a governmental policy assumed the character of a political act." 
But the Judicial Committee of the House of Lords in affirming the Di- 
visional Court’s denial of a writ of habeas corpus to the accused in 
Schtraks, based their decision essentially upon the reasoning of Castioni, 
which required that the soi-disant political offender show that his act was 
committed for political reasons as part of a political movement, uprising, 
or similar enterprise.* The defense in the instant case also appeared to 
invoke the Divisional Court’s statement in Kolezynski which interpreted 
the political offense in terms of “f. . . the circumstances existing at the time 
when ... [the ease has] to be considered.’* But Viscount Radcliffe 
took the position eight years later in Schtraks that ‘‘. . . the grounds on 
which [Kolczynski] ... was decided are expressed too generally to offer 
much useful guidance for other cases in the future.” 15 The Chief Metro- 
politan Magistrate followed the Castioni-Schtraks reasoning. In the ab- 
sence of any evidence establishing the accused’s motive or showing that the 
murder of Dr. King was a part of a political uprising, he dismissed the 
principal defense to Sneyd’s extradition on the murder charge. 

It may be added that the Sneyd-Ray case points up the ubiquitous 
problem of reaching an adequate definition of ‘‘political offense’’ for 
judicial purposes. It can be argued that for British practice Kolezynski 
represents a new ‘‘liberal’’? or humanitarian interpretation of political 
offense as compared with the conservative position in Castioni, and that 


9 Ibid. 

10 The Times (London), June 28, 1968, 2:4. 

11 Ibid. 

12 Regina v. Governor of Brixton Prison, Ex parte Schtraks, [1962], 3 W.L.R. 1013 
at 1027; The Times (London), June 28, 1968, 2:4. 

18 In re Castioni, [1891] 1 Q.B. 149 at 159. See also In re Meunier, [1894] 2 Q.B. 
415 at 419. 

14 Regina v. Governor of Brixton Prison, Ex parte Kolezynski, [1955] 1 Q.B. 549 
at 549. 

15 [1962] 3 W.L.R. 1013 at 1032, 
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Schtraks swings back to the latter side; that Kolezynski faces up to the 
situation, common in modern times, of the ‘‘passive’’ political fugitive 
who wishes only to dissociate himself from a distasteful regime, whereas in 
Castion and Schtraks the political fugitive is seen as an ‘‘activist,’’ a 
participant in an overt mass attack upon a distasteful regime. But the 
‘‘circumstances’’ of the case, to which Cassels, J., referred in Kolczynskt, 
may be interpreted to require consideration not only of the political frame 
of reference of the offense charged but also the magnitude of the offense. 
For purposes of extradition, a kidnaping (Schtraks) or a mutiny on the 
high seas (Kolczynski) may be regarded as an offense of a different mag- 
nitude from a murder for which no motive was adduced on behalf of the 


accused at the hearings on the extradition request. 
Auowa E. Evans 


Guantanamo: No Rights of Occupancy 


The ghost of colonialism has poked its haunting head once again into 
the American doorway. The medium this time is Dr. Lazar’s conclusions 
on the status of the Guantanamo Naval Station.» In brief rebuttal the 
following criticisms are made.” 

Dr. Lazar states that Article ITI of the February 16/23, 1903, Agree- 
ment ‘‘is an express recognition by the parties that Cuban sovereignty over 
the leased areas rests suspended.’’® Sovereignty is not suspended. The 
wording of Article III affirms United States recognition of the ‘‘con- 
tinuance of the ultimate sovereignty of the Republie of Cuba... .’’ In 
one instance the United States Secretary of the Navy replied to the United 
States Secretary of State concerning jurisdictional questions in Guantanamo 


Bay: 


It is believed that the fact that jurisdiction has been explicitly 
granted to the United States, but that the ultimate sovereignty of 
Cuba is acknowledged, makes the situation so clear that it will not 
be difficult to issue instructions to the commandant of Guantanamo 
that will effectively prevent all friction with the Cuban authorities and 
all causes of annoyance.* 


Cuban sovereignty is attested to by the restrictions placed on United 
States use of the base. Articles I and II of the February 16/23, 1903, 
Agreement hold the United States to utilization of the leased area solely 
for the purposes of coaling and a naval station; the United States has 
narrowly interpreted Article III of the supplementing lease of July 2, 
1908, to allow only non-profit organizations and those related to military 
and defensive purposes on the station °; and further, Cuban tort law is still 


1 Joseph Lazar, ‘‘International Legal Status of Guantanamo Bay,’’ 62 AJ.I.L. 
730-740 (1968). 

2 Seo also Gary L. Maris, ‘*International Law and Guantanamo,’’ 29 Journal of 
Politics 261-286 (1967). 

3 Lazar, loo. cit. 735. 

41911 U. S. Foreign Relations 119. 

8 Maris, loc. cit. 267-268, 
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controlling with regard to actions between individuals. This Cuban 
sovereignty is real and effective, making itself particularly felt through 
the treaty provisions, and fully acknowledged by the United States. 

Dr. Lazar finds in the complete jurisdiction clause ‘‘the power, viewed 
from the level of the international legal system to expropriate the owner- 
ship rights of the Republic of Cuba to the leased realty." He further 
states that this power, however, is restricted by the treaty obligation not 
to disturb the Republie of Cuba’s right to title. It is rather tenuous 
reasoning to conclude that the grant of complete jurisdiction to the United 
States ineludes determining whether or not a part of Cuban territory 
rented to the United States for a token sum of two thousand gold dollars 
annually should at any time become a possession of the United States. 

The obstacle to taking ownership rights is not simply the treaty obliga- 
tion but the fact of Cuban sovereignty which by definition precludes an- 
other state’s determining who should own a portion of the first state’s 
territory. 

This leads to the basic assertion of Dr. Lazar—the right of occupancy. 
He states that the United States ‘‘holds rights to the Guantanamo Naval 
Station arising out of her initial status of occupancy in the war with Spain 
and the Paris Treaty of Peace’’; also ‘‘It is equally clear that the United 
States at no time surrendered its rights of occupation, and this is made 
explicit in the 1934 Treaty of Relations with Cuba.’ He concludes that 
these rights of occupation were ‘‘not founded upon and did not arise from 
or grow out of later treaties or agreements with the subsequently erected 
state of Cuba.” 8 

The adoption of the Platt Amendment was without regard to any right 
of the United States to occupancy. In fact, the Cuban sentiments quoted 
by Dr. Lazar imply a denial of any continuing right of the United States 
to occupy part of Cuba once independence was granted. All indications 
are that the United States’ threat to Cuba of the possible refusal to with- 
draw its military forces if Cuba did not accede to its demands was the 
key motivation.® 

The resolution sending United States troops into Cuba, which is printed 
in Dr. Lazar’s article, explicitly denied any exercise of sovereignty, juris- 
diction or control over the island except for its pacification, thus creating 
the necessity for the inclusion of the Platt Amendment in the new Cuban 
Constitution by Cuban decision and Cuba’s agreement to allow the United 
States to remain on Cuban soil under certain conditions. The present 
rights enjoyed by the United States are at the behest of the Cuban Govern- 


6 J.A.G. (Navy) to Glen McClanan, Sept. 1, 1964, and Oct. 14, 1964, Navy Law 
Library, JAG:102 nfa, 5276 and 6075. The precedent case used for these opinions 
was Cuba Railroad Co. v. Crosby, 222 U.S. 473 (1912). 

7 Lazar, loc. cit. 739. 

8 Lazar, loo. cit. 739-740. 

o See David F. Healy, The United States in Cuba: 1898-1902, pp. 150-178 (Madison: 
University of Wisconsin Press, 1903); and Russell H. Fitzgibbon, Cuba and the 
United States: 1900-1935, pp. 72-93 (Menesha, Wisconsin: George Banta Publishing 
Co., 1935). 
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ment, although obtained with the threat of force, and anchored in agree- 


ments of 1903 and 1934. 

Contrary to Dr. Lazar’s interpretation, Article II of the 1934 Treaty 
in all probability does not refer to Guantanamo as one of the rights to be 
maintained, since the United States occupancy of Cuban soil was legiti- 
matized after Cuban independence by acts effected by Cuban officials in 
the new Constitution and the follow-up treaty of May 22, 1903. At any 
rate, the political climate and purpose behind the abrogation of the Platt 
Amendment in 1934 indicate that the basis for United States occupancy 
after 1934 was the 1934 treaty and not past military occupation. 

Furthermore, upon what would these so-called rights of occupancy 
stand? A ‘‘right’’ must be recognized by other members of the interna- 
tional community. It is doubtful that Latin American legalists and gov- 
ernments recognize a United States right to occupy land taken by force 
and released to the independent state of Cuba.° In fact, not even the 
United States appears to recognize any right of occupancy in Latin 
America except that resting upon international agreement. 

Dr. Lazar’s professed revealing of the ‘‘essential legal relationships at 
the level of the international legal system’’ apparently has neglected to 
observe the United States’ position on colonialism in the last several 
decades and the essential doctrine of non-intervention strongly proclaimed 
especially by the American states and to which the 1934 abrogation of the 
Platt Amendment was a major tribute. 

Gary L. Maris 
Stetson University 


“Cession in Lease” of the Guantanamo Bay Naval Station and 
Cuba's “Ultimate Sovereignty” 


The international leasehold of the Guantanamo Naval Station is to be 
understood as a network of interrelated in rem and im personam legal 
relationships operating within the combined international and municipal 
legal systems. The analytical distinction between the planes of the inter- 
national legal system and the municipal legal system must be carried 
in mind. 

Prior to the establishment of the Republic of Cuba, on the bases of 
conquest and the December 10, 1898, Treaty of Paris between the United 
States of America and the Kingdom of Spain, the United States was in 
rightful occupation of Guantanamo under international law. ‘‘Under 
international eustomary law, every subject of international law is free to 
cede to another a part or the whole of its territory.” t A cession treaty 
effectuates ‘‘an actual transfer of sovereignty.’ It is the opinion of 
this writer that the subsequently established Republic of Cuba and the 
United States of America have, by the February 16/23, 1903, Agreement 
for lease, the July 2, 1903, lease, the 1934 Treaty of Relations with Cuba, 


11 Schwarzenberger, A Manual of International Law 116 (4th ed., Praeger, 1960). 
2 Ibid. 
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and by other instruments, confirmed the pre-existing occupation rights of 
the United States over the territory of the Guantanamo Naval Station. 
Any attempt by the Republic of Cuba unilaterally to abrogate the govern- 
ing Agreements could only result in a reversion to the legal relations ob- 
taining in the international legal system prior to the establishment of the 
Republie of Cuba. 

The import of the lease transactions as confirming the United States 
occupation rights on the international plane is clearly seen in Cuban 
President T. Estrada Palma’s comment of April 6, 1903, in reference to 
the February 16/23, 1908, Agreement for Lease: 


The constant energy of that Government (the United States) to se- 
cure the first two stations can only be compared with the efforts made 
by the Cuban Government not to cede more than the two stations 
previously mentioned. (Italies added.) 8 


The language of cession relates to the concepts of territory and sov- 
ereignty on the plane of the international legal system. A territorial 
cession, without more, would have conveyed a permanent title and sov- 
ereignty to the territory of Guantanamo and Bahia Honda referred to by 
President Palma. Such a permanent and absolute sovereignty, however, 
was not contemplated. It was a ‘‘cession in lease’’ that was intended. 
This is shown not only by the terminology of ‘‘lease’’ and ‘‘ultimate sov- 
ereionty’’ in the instruments quoted, but is also explicitly stated in the 
December 27, 1912, amendments of the Agreements of February 16/23 
and July 2, 1903, which enlarged the areas of Guantanamo and re- 
linquished United States rights over Bahia Honda: 


The limits of the areas of land and water of Guantanamo which 
were ceded in lease to the United States of America by the agree- 
ments of February 16/23 and July 2, 1903, are hereby enlarged and 
fixed in the following form: ... 

The United States of America hereby relinquishes all rights over 
and upon, and the Republic of Cuba hereby releases the United 
States of America from all duties and obligations connected with and 
concerning the areas of land and water at Bahia Honda as established 
by the cession in lease by the Republic of Cuba to the United States 
of America under the agreements of February 16/23 and July 2, 
1908. (Italics added).* 


The international legal record thus speaks for itself as to the occupa- 
tion rights of the United States over the territory of the Guantanamo 
Naval Station. This record also clarifies the meaning of ‘‘ultimate sov- 
ereignty’’ in Article III of the February 16/23, 1908, Agreement for 
Lease. Thus, when it was provided that ‘‘the United States recognizes 
the continuance of the ultimate sovereignty of the Republic of Cuba over 
the described areas of land and water,’’ it presumably was understood that 
the cession in lease over the territory either recognized the sovoreignty 
over the territory to be in the United States for the duration of the period 


8 Quoted at greater length in 62 A.J.I.L. 734 (1968). 
41912 U, S. Foreign Relations 295-297. 
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of occupation, or simply recognized the suspension of sovereignty pending 
the vesting of ultimate sovereignty on conclusion of the period of occupa- 
tion. Inasmuch as the establishment of the Republie of Cuba was con- 
ditioned upon the political relations between the United States and the 
emergent Republie of Cuba, including the relations pertaining to Guan- 
tanamo, it is the view of this writer that the parties contemplated the 
suspension of sovereignty pending the vesting of ultimate sovereignty on 
conclusion of the occupation or cession in lease. 

The discussion above relates to the in rem rights of the United States 
on the plane of the international legal system. In personam or contractual 
relations are also involved between the United States and the Republic 
of Cuba at the international level. Thus, the various provisions of the 
leasing instruments pertaining to extradition of fugitives, limitations on 
commercial enterprises in the area, customs, fishing, health laws, ete., 
constitute binding obligations upon the parties. Certainly, compliance 
with these in personam obligations does not modify or diminish the in rem 
cession in lease legal relationships on the plane of the international legal 
system. | 

The exercise of jurisdiction and control by the United States may well 
involve such an administration of justice within the municipal legal system 
of the Guantanamo Naval Station as to give effect to Cuban tort law and 
to other culturally fashioned normative standards. Such an administra- 
tion of justice by United States officials based upon United States prece- 
dents does not imply the existence of a Cuban sovereignty. 

The Republie of Cuba’s title to realty within the Guantanamo Naval 
Station remains subject to the United States rights of occupation previously 
discussed. Significantly, the December 27, 1912, amendment agreement 
provided : 


All or any private lands and other real property within said areas 
shall, upon the request of the Government of the United States of 
America, be acquired by the Republic of Cuba.’ 


Instead of a direct exercise of the right of eminent domain by the United 
States, it was provided for Cuba to acquire the necessary titles to the 
realty. A procedural facilitation of the possession by the United States 
was thus arranged for. The acquisition of title to the realty by Cuba 
was not a substantive necessity. The municipal legal system supplied the 
ownership title, and the municipal legal system was subject to the occupa- 
tion rights acquired by the United States in the international legal system 
through conquest and treaty with the Kingdom of Spain, and confirmed 
by the Republic of Cuba in the ‘‘cession in lease.” 


JOSEPH LAZAR 


5 Ibid. 296-297. 
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Report on the Regional Conference in Denver, May 5, 1968 


An address by Frederie Siordet, Vice President of the International 
Committee of the Red Cross, from Geneva, Switzerland, highlighted the re- 
gional conference of the American Society of International Law at Denver 
on May 5, 1968. The Conference discussed two subjects: prisoners of war, 
especially with reference to the Geneva Conventions of 1949, and the 
refugee problem. 

The program started with a luncheon session at the Denver Hilton. 
Professor Ved P. Nanda, Conference Chairman, presided over the session. 
Chancellor Maurice B. Mitchell of the University of Denver welcomed the 
participants, and John A. Moore, Chairman of the World Peace through 
Law Committee of the Colorado Bar Association, and Treasurer of the 
Conference Committee, introduced Frederic Siordet, the featured speaker. 
Siordet spoke on the enormity of the problems posed by refugees and 
prisoners of war and the rôle of international law in clarifying the 
ambiguous concepts of the 1949 Conventions. 

The afternoon panel on refugees met at the Denver Law School audi- 
torium. Robert 8. McCollum, Vice Chancellor of the University of Denver 
and a former Chief of the U.S. Delegation to the U.N. on the Committee 
for Refugees, was in the chair. Other members on the panel were: George 
Goss, Vice President, Johnson Foundation, Racine, Wisconsin and a former 
director of the U.S. Refugee Mission in Viet-Nam; Norris Wilson, Execu- 
tive Vice President of the U.S. Committee for Refugees, New York; and 
George Carter, a Denver attorney who was formerly with the office of the 
United Nations High Commissioner for Refugees. 

A banquet for the speakers and the committee members followed the 
session. Donald W. Hoagland, the Secretary of the Conference Committee 
and formerly a deputy administrator, Agency for International Develop- 
ment, Washington, presided over the second panel on prisoners of war. 
The following were the panel members: George H. Aldrich, Assistant 
Legal Adviser for East Asian and Pacific Affairs, Department of State; 
Luis Kutner, a Chicago attorney and President of the World Habeas 
Corpus Commission, World Peace through Law Center, Geneva, Switzer- 
land; and Captain John W. Thornton, U.S.N., Office of the Assistant 
Secretary of Defense and a former Korean prisoner. 

Over 300 persons attended the final session of the conference, which 
followed the second panel. Robert B. Yegge, Dean of the University of 
Denver Law School, presided. Frederic Siordet presented an account of 
the working of the International Committee of the Red Cross (ICRC) in 
dealing with refugees and prisoners of war. He spoke of the challenges 
ICRC faced in the 1967 Israel-Arab war and is presently facing in Viet- 
Nam. 

The conference was co-sponsored by the American Society of Interna- 
tional Law, the American National Red Cross, Inter-American Bar As- 
sociation, University of Colorado and University of Denver Law Schools, 
University of Denver Graduate School of International Studies, Denver 
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International Law Society, and the International and Comparative Law 
Committee of the Colorado Bar Association. 
The Committee plans to arrange a regional conference annually. 


Vep P. NANDA 


Annual Meeting of the Society 


The American Society of International Law will hold its 68rd annual 
meeting April 24-26, 1969, at the Mayflower Hotel, Washington, D. C. 
The general theme of the sessions will be ‘‘Perspectives for International 
Legal Development.’’ 

The meeting will open on Thursday, April 24, at 2:15 p.m. with simul- 
taneous panel discussions on nationality of claims, the Pueblo seizure, and 
legal development in developing countries. The program for the evening 
session on Thursday will be announced later. 

On Friday morning, April 25, three panels will discuss, respectively, 
treaty interpretation—the proper rôle of an impartial tribunal; the Nurem- 
berg Trials and conscientious objection to war; and non-tariff trade 
barriers—new liberalization or new protectionism? 

On Friday afternoon there will be two panels on the subjects of col- 
lective security and insecurity, global and regional, and new departures 
in the law of sovereign immunity. The annual dinner, preceded by a re- 
ception, will be held on Friday evening at 7:15 p.m. 

The business meeting of the Society for the election of officers and trans- 
action of other business will take place on Saturday, April 26, at 9:30 a.m. 
The Association of Student International Law Societies will also hold its 
business meeting at that time. At 2:15 o’clock that afternoon the Philip 
C. Jessup International Moot Court Competition will be held. The hypo- 
thetical case of Oceana v. Pacifica concerning the principle of freedom 
of the high seas will be argued, involving the creation and occupation by 
Pacifica of an artificial island off the coast of Oceania. 

The interesting program of subjects and speakers is being arranged by 
the Society’s Committee on the Annual Meeting under the Chairmanship 
of the Honorable Stanley D. Metzger, Chairman of the U. S. Tariff Com- 
mission. Further details of the meeting will be sent to members in the 
Society’s Newsletter, together with reservation forms. A block of rooms 
at the Mayflower Hotel has been reserved for members attending the meet- 
ing, and they are urged to make early reservations. 


ELEANOR H. FINCH 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Stephen L. Gibson, Special 
Assistant to the Legal Adviser, Department of State. Bruno A. Ristau, 
of the Department of Justice, provides material originating in that 
Department. 


Unirep Nations CHARTER 


Effect of U.N. Charter Articles 53 and 107 with regard to the Federal 
Republic of Germany 


A Department of State spokesman made the following statement concern- 
ing U.N. Charter Articles 53 and 107 in a press briefing on September 
17, 1968: 


The question has been raised whether Articles 107 and 53 of the United 
Nations Charter give rise to a right on the part of the USSR or other 
members of the Warsaw Pact to intervene in the affairs of the Federal 
Republic of Germany. 

The Government of the United States wishes to assure the Federal Re- 
publie of Germany that it is its considered view that (1) neither Article 
107 nor Article 53 nor the two Articles together give the Soviet Union or 
other Warsaw Pact members any right to intervene by force unilaterally 
in the Federal Republic of Germany; (2) if, despite this, the Soviet 
Union or other Warsaw Pact members should intervene by force uni- 
laterally in the Federal Republic of Germany, that act would lead to an 
immediate Allied response in the form of self-defense measures pursuant 
to the North Atlantic Treaty; (3) there can be no question of the validity 
of the North Atlantic Treaty under the United Nations Charter. 


(59 Dept. of State Bulletin 865 (1968).) 


U.S. Borper FACILITIES 


On August 16, 1968, the White House made the following announcement 
concerning the establishment of new procedures for the issuance of per- 
mits for U.S. border facilities: 


The President has signed an Executive order [E.O. 11423, 33 Fed. Reg. 
11741] establishing a new procedure for the issuance of permits for the 
construction and operation of certain pipelines, monorails, bridges, and 
other facilities on the borders of the United States. 

Since the mid-19th century, when the question first arose in connection 
with the landing of telegraph cables, Presidential permits have been re- 
quired in order to build or maintain certain types of structures which 
connect with foreign countries. 
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In 1953 the President’s authority to issue such permits for facilities 
for the transmission of electric energy and natural gas was delegated to 
the Federal Power Commission. Similarly, in 1954, the authority to 
permit landing of submarine cables was delegated to the Federal Com- 
munications Commission. However, permits for many other types of con- 
nections have continued to come to the President for action. 

Under the new procedure the Secretary of State would receive applica- 
tions for permits dealing with border-crossing facilities, such as pipelines, 
conveyor belts, water and sewage pipes, cable cars, and certain bridges. 
The Secretary would be authorized to issue or deny such permits after 
securing the concurrence of certain Federal officers named in the order. 
In the event of disagreement among those officers, the application would 
have to be presented to the President for final action. 

The order would not affect the existing delegations to the FPC and FCC 
or other authorities relating to Importation, exportation, transmission, or 
transportation of persons, products, or things to or from a foreign country. 


(White House press release (Austin, Tex.), dated Aug. 16; 
59 Dept. of State Bulletin 302 (1968).) 


SELF-DEFENSE 


Self-defense actions of military forces distinguished from “hot pursuit” 


The Office of the Legal Adviser, Department of State, sent the following 
message in response to an inquiry concerning the legal basis for certain 
intrusions of U.S. military forces into Cambodian territory: 


In response to a telephonic request from your office, the following is a 
quotation from Marshall Wright, press spokesman at the Department of 
State noon press briefing, December 21, 1965, which has been reiterated 
subsequently on numerous occasions: Quote As to news reports concerning 
instructions issued to United States forces in South Viet Nam, I will only 
add that American military commanders throughout the world have au- 
thority to take those actions essential in the inherent right of self-defense to 
protect their forces. Discretion in the application of this authority is 
lodged at the highest levels of command compatible with effective self- 
defense. Unquote 

As this quotation makes clear, the legal basis for unavoidable military 
actions that have occasionally intruded into Cambodian. territory is the 
right of self-defense. This should be distinguished from the traditional 
international law doctrine of ‘‘hot pursuit,” which relates solely to the 
lawful pursuit of a vessel from territorial waters onto the high seas. 


(Telegram of Sept. 28, 1968, on file in the Office of the Legal Adviser, 
Department of State. Words normally omitted from telegrams have been 
added in the above text.) 


TRANSIT TRADE or LAND-LOCKED STATES 


The Convention on Transit Trade of Land-Locked States entered into 
force for the United States on November 28, 1968. The United States 
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instrument of ratification was deposited with the Secretary General of the 
United Nations on October 29, 1968, the President having ratified the 
Convention on October 17, 1968, following Senate approval on October 4, 
1968. The President’s message of July 12, 1968, submitting the Conven- 
tion to the Senate for approval reads in part as follows: 


This Convention was adopted by the United Nations Conference on 
Transit Trade of Land-Locked Countries on July 8, 1965. It was signed 
on behalf of the United States on December 30, 1965. 

The purpose of the Convention is to incorporate into treaty law the 
rights and obligations of land-locked states, and of their transit state 
neighbors, regarding the movement of goods in international transit trade. 

Though the Convention does not directly affect the United States, it 
would benefit our trading community, by helping to lessen administrative 
difficulties encountered in transit trade. 

By becoming a party to the Convention, the United States would show 
its support for solving many of the transit problems of land-locked states, 
long a source of irritation in several areas of the world. 


(Senate Exec. I, 90th Cong., 2d Sess.; 59 Dept. 
of State Bulletin 182 (1968).) 


REFUGEES 


The Protoeol Relating to the Status of Refugees, done at New York on 
January 31, 1967, entered into force for the United States on November 1, 
1968, subject to two reservations as noted below. The United States 
instrument of accession, signed by the President on October 15, 1968, 
following approval by the Senate on October 4, 1968, was deposited with 
the Secretary General of the United Nations on November 1, 1968. The 
Secretary of State’s report of July 25, 1968, to the President recommend- 
ing submission of the Protocol to the Senate reads as follows: 


DEPARTMENT OF STATE, 
Washington, July 25, 1968. 


The PRESIDENT, 
The White House: 


I have the honor to submit to you, with a view to its transmission 
to the Senate for advice and consent to accession, a certified copy of 
the Protocol Relating to the Status of Refugees, done at New York on 
January 31, 1967. Also enclosed for the information of the Senate is a 
copy of the Convention Relating to the Status of Refugees of July 28, 
1951, the substantive portions of which are incorporated into the Protocol. 

In recommending that you submit the Protocol to the Senate, I particu- 
larly recall that the year 1968 has been designated by the United Nations 
as International Year for Human Rights and proclaimed by you as Human 
Rights Year in the United States. 

The Convention and the Protocol are separate instruments. Both seek 
to promote effective protection for refugees, and to secure for them a 
number of specific rights designed to improve their legal, political, eco- 
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nomic and social status within asylum or third countries. The Protocol 
incorporates the Convention's definition of refugees as persons who are 

.| outside of and are unwilling to return to their respective countries of 
nationality or habitual residence because of ‘‘well-founded fear of being 
persecuted for reasons of race, religion, nationality, membership of a 
particular social group, or political opmion.’’ 

The Convention, however, is applicable only to persons who have become 
refugees as a result of events oceurring before January 1, 1951. The 
Protocol removes this dateline and also binds acceding States to apply 
substantive Articles 2 through 34 of the Convention. Thus, parties to the 
Protocol are bound to extend to refugees the benefits of the Convention 
without limitation as to eligibility imposed by the Convention’s dateline. 
The Protocol, like the Convention, requires Contracting States to co- 
operate with the United Nations High Commissioner for Refugees 
(UNHCR) and to furnish ce certain. information, regarding refugees. 

The Convention was adopted by a United Nations Conference of Pleni- 
potentiaries in 1951, and has been adhered to by 53 states. It constituted 
the most comprehensive codification of the rights of refugees so far at- 
tempted on an international level. A fundamental provision of the Con- 
| vention (Article 33) prohibits the expulsion or return of refugees to terri- 

u \tories where their life or freedom would be threatened. Other important 
‘provisions deal with freedom of religion for refugees, the right of free 
oe to courts of law, the right to hold gainful employment, to acquire 
property, to move freely, and to participate in the benefits of publie edu- 
{ cation, relief, social security, unemployment compensation, and other pro- 
grams. Given these rights, the opportunity exists for refugees to become 
self-supporting and to live in_dignity and self-respect_within asylum 
countries or third countries. Broader application of these rights could 
lead to the reduction or termination of international relief. 

The Protocol was developed v under the auspices “of the UNHCR in 1965. 
The UNHCR Executive Committee submitted it in 1966 to the United 
Nations General Assembly through the Economic and Social Council. 
The General Assembly passed upon the Protocol in December 1966, and in 
March 1967—acting upon the request of the General Assembly—the Seere- 
tary_Genéral opened the Protocol for accession. It came into force for the 
parties to the Protocol in November 1967 with the accession of Sweden 
as the sixth party. (Annexed are lists of the 18 states which have ac- 
ceded to the Protocol and the 53 states parties to the Convention.)* 

United States accession to the Protocol would be effected by the deposit 
of an instrument of accession with the Secretary General of the United 
Nations, and the Protocol would come into force for the United States 
on the date of such deposit. The United States would be able to with- 
draw its accession to the Protocol at any time by a notification addressed 
to the Secretary General. Withdrawal would take effect one year from 
the date of such notification. 








* Not printed here. 
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As concerns refugees’ rights within Contracting States, the general ap- 
proach of the Protocol is to provide that refugees in each acceding country 
are to be accorded due process ¢ of law and, as ; specified, are to be treated 
without t discrimination either as compared with other refugees, with other 
aliens or with nationals. Among the most significant matters In which 
refugees would be guaranteed treatment comparable to that accorded other 
aliens are self-employment (Article 18 of the Convention); the practice 
of liberal professions (Article 19); housing, to the extent regulated by 
laws or regulations or controlled by public authorities (Article 21); public 
education above the elementary level (Article 22, paragraph 2); and 
freedom of movement (Article 26) within the territory of the Contracting 
State. 

Refugees are to receive treatment equivalent to the most favorable 
treatment accorded to nationals of a foreign country (most favored 
nation treatment) as regards the right to participate in trade unions 
and other nonpolitical and non-profit-making associations (Article 15) 
and the right to engage in wage-earning employment (Article 17, para- 
graph 1). 

The Protocol provides for refugees to receive treatment comparable 
to that given nationals in such matters as freedom in the practice of 
religion and in the religious education of their children (Article 4); 
free access to courts (Article 16); the protection of industrial property 
and of artistic, literary and scientific copyrights (Article 14); elementary 
education (Article 22, paragraph 1); public relief and assistance (Article 
23); workmen’s compensation and other benefits under labor and social 
security laws (Article 24); and the imposition of taxes, duties and other 
charges by Contracting States (Article 29). Most of these are rights and 
benefits comparable to those normally provided to non-refugee aliens in 
treaties of friendship, commerce and navigation and other treaties. 

There is also provision (Article 28) for the issuance of a refugee travel 
document to facilitate travel abroad with the right of return within 
specified time limits. 

United States accession to the Protocol would not impinge adversely 
upon the laws of this country. By virtue of Article VI of the Protocol, 
the United States would assume obligations only in respect of matters 
that come within the legislative jurisdiction of the Federal Government. 
State laws would not be superseded by any provision of the Convention. 
With respect to any articles of the Convention that may come within the 
legislative jurisdiction of the states under our constitutional system, the 
Federal Government is obligated to bring such articles to the notice of 
the appropriate state authorities with a favorable recommendation. 

Further, only a few provisions of Federal law would be affected by the 
terms of the Convention. These matters, wih two exceptions, present no 
serious difficulty for the United States. There is an apparent conflict, 
however, between Article 29(1) of the Convention and United States reve- 
nue laws pertinent to the taxation of nonresident aliens, which can be 
avoided by interposition of an appropriate reservation. Therefore it is 
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proposed that the United States accession to the Protocol be accompanied 
by a reservation to Article 29(1) of the Convention in the following terms: 


The United States of America construes Article 29 of the Conven- 
tion as applying only to refugees who are resident in the United 
States and reserves the right to tax refugees who are not residents 
of the United States in accordance with its general rules relating to 
nonresident aliens. 


A second reservation is proposed to avoid a conflict between Article 24 
of the Convention and certain provisions of the social security laws 
particularly im regard to residence requirements applicable to aliens but 
not to citizens. It is proposed that the reservation read as follows: 


The United States of America accepts the obligation of paragraph 
1(b) of Article 24 of the Convention except insofar as that paragraph 
may conflict m certain instances with any provision of title II (old 
age, survivors’ and disability insurance) or title XVIII (hospital and 
medical insurance for the aged) of the Social Security Act. As to 
any such provision, the United States will accord to refugees law- 
fully staying in its territory treatment no less favorable than is ac- 
corded aliens generally in the same circumstances. 


Article 7(2) of the Convention provides that ‘‘after a period of three 
years residence all refugees shall enjoy exemption from legislative reci- 
procity in the territory of the Contracting States”. The commentary on 
this article by the Committee on the Draft Convention Relating to the 
Status of Refugees notes that ‘‘since a refugee is not protected by any 
State, the requirement of reciprocity loses its raison d’etre and its appli- 
cation to refugees would be a measure of severity. Refugees would be 
placed in an unjustifiable position of inferiority’’. In addition, Article 
16(1) provides for free access to the courts of law on the territory of all 
Contracting States. These provisions would qualify, in regard to refugees, 
the reciprocity requirement of Title 28, United States Code, Section 2502 
in relation to suits by aliens in the Court of Claims. i 

As stated earlier, foremost among the rights which the Protocol would 
guarantee to refugees is the prohibition (under Article 33 of the Con- 
vention) against their expulsion or return to any country in which their 
life or freedom would be threatened. This article is comparable to Sec- 
tion 248(h) of the Immigration and Nationality Act, 8 U.S.C. Section 
1254, and it can be implemented within the administrative discretion pro- 
vided by existing regulations. Article 32(1) of the Convention provides 
that, ‘‘The Contracting States shall not expel a refugee lawfully in their 
territory save on grounds of national security or publie order.’’ Many 
if not most of the grounds for deportation set forth in Section 241 of the 
Immigration and Nationality Act, 8 U.S.C. 1251, are grounds of ‘‘national 
security or public order,’’ including particularly the several provisions 
relating to subversive activities and criminal conduct. As refugees by 
definition are without a homeland, deportation of a refugee is a particu- 
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refugee for reasons of health or economic Sone depoadonce 
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Accession to the Protocol would promote our foreign policy interests 


through reaffirming, in readily understandable terms, our traditional hu- | . 
manitarian concerns and leadership in this field. It would also convey to : 


the world our sympathy and firm support in behalf of those fleeing perse- 
cution. Actually, most refugees in the United States already enjoy legal 
and political rights which are equivalent to those which states acceding to 
the Convention or the Protocol are committed to extend to refugees 


within their territories. Under United States laws and practices, refugees , 


entering this country normally have either been admitted as permanent 
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resident aliens or have been provided st to obtain “such status 
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been given the opportunit ity t to a o acquire c citizenship hip in due course and mean- 
while to receive e rights shared by al all other legally admitted aliens. With 
the exception. € of voting, Such aliens enjoy in the United States virtually 
the same rights as United States citizens. A succession of special refugee 
immigration measures enacted since 1945 has been the chief element in our 
country’s bi-partisan program for a accepting refugee immigrants and ac- 
cording them status promoting their assimilation in the United States 
as citizens. 

The removal by the Protocol of the refugee eligibility dateline in the 
Convention has caused international interest. It has been felt by many 
that, with the passage of time, it may become progressively difficult to 
establish a causal link between some refugee problems emerging in the 
future and events which took place prior to 1951. It is considered that 
the Protocol—-having no cut-off date for eligibility——-is more clearly ap- 
plicable to current and future refugee problems, and thus provides a more 
effective basis for accomplishment. In these terms, the Protocol strength- 
ens the Convention as an instrument of the United Nations. 

The Protocol—like the Convention—provides that disputes concerning 
its interpretation or application that cannot be settled by other means may 
be referred to the International Court of Justice. The provision is simi- 
lar to that ineluded in our bilateral treaties of friendship, commerce and 
navigation since 1946 and in numerous multilateral treaties to which the 
United States is a party. 

United States accession to the Protocol is strongly supported by numer- 
ous American organizations having broad domestic support. Both the 
American Council of Voluntary Agencies and the American Immigration 
and Citizenship Conference have petitioned the Government, in behalf of 
a total of 86 ‘organizations, urging that the United States accede to the 
Protocol during International Year for Human Rights. The forty-three 
member agencies of the American Council include all of the major re- 
ligidus, nationality and other American voluntary agencies engaged in 
conducting refugee and resettlement t programs i in countries throughout the 
world (indluding the United States) and in coordinating the support and 
contributions of the American public for such purposes. Thirteen of these 


nll 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


agencies were also among the 56 organizations which requested the Ameri- 
can Immigration and Citizenship Conference to transmit to the Govern- 
ment their support of accession. The other 43 organizations represented 
in the Conference petition include major labor unions, nationality, re- 
ligious and ethnic groups and a cross section of citizen organizations 
concerned with extending social and other assistance in this country to 
immigrants and other persons of foreign origin. 
Respectully submitted. 
Dean Rusk. 
(Senate Exec. K, 90th Cong., 2d Sess.) > 


SOUTHERN RHODESIA 
Economic Sanctions 


(a) Excerpts from Department of State press release announcing the 
extension of Umted States prohibitions on trade with Southern Rhodesia 


The President on July 29 signed an Executive order implementing 
United Nations Security Council Resolution No. 258 of May 29, 1968, 
which extends the program of mandatory economic sanctions against 
Southern Rhodesia. 

The President acted under the United Nations Participation Act of 
1945, as amended. Section 5 of the act empowers the President to imple- 
ment Security Council decisions adopted pursuant to article 41 of the 
United Nations Charter. 


& © 6 8 & 


The mandatory sanctions imposed by the Security Council’s resolution 
of May 29 supplement the selective mandatory sanctions imposed in De- 
cember 1966 and the earlier voluntary measures taken by a large majority 
of the members of the United Nations in response to the Council’s appeal 
of November 20, 1965, just after the Smith regime in Southern Rhodesia 
had unilaterally declared its independence, that economic relations with 
Southern Rhodesia be broken. The United States is fully supporting 
the Security Council resolutions. 


(Dept. of State Press Release No. 176, July 29, 1968; 
59 Dept. of State Bulletin 199 (1968).) 


(b) Text of Executive Order 11419 concerning trade with Southern 
Rhodesia 


EXECUTIVE ORDER 11419 
RELATING TO TRADE AND OTHER TRANSACTIONS 
INVOLVING SOUTHERN RHODESIA 


By virtue of the authority vested in me by the Constitution and laws 
of the United States, including section 5 of'the United Nations Participa- 


1ULN. Doc. S/Res/253; 62 AJ.LL. 965 (1968); 58 Dept. of State Bulletin 847 
(1968). 
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tion Act of 1945 (59 Stat. 620), as amended (22 U.S.C. 287c), and section 
301 of Title 3 of the United States Code, and as President of the United 
States, and considering the measures which the Security Council of the 
United Nations by Security Council Resolution No. 253 adopted May 29, 
1968, has decided upon pursuant to article 41 of the Charter of the United 
Nations, and which it has called upon all members of the United Nations, 
including the United States, to apply, it is hereby ordered: 


Section 1. In addition to the prohibitions of section 1 of Executive 
Order No. 11822 of January 5, 1967, the following are prohibited effective 
immediately, notwithstanding any contracts entered into or licenses 
granted before the date of this Order: 


(a) Importation into the United States of any commodities or products 
originating in Southern Rhodesia and exported therefrom after May 29, 
1968. 

(b) Any activities by any person subject to the jurisdiction of the 
United States which promote or are calculated to promote the export from 
Southern Rhodesia after May 29, 1968, of any commodities or products 
originating in Southern Rhodesia, and any dealings by any such person 
in any such commodities or products, including in particular any transfer 
of funds to Southern Rhodesia for the purposes of such activities or deal- 
ings; Provided, however, that the prohibition against the dealing in com- 
modities or products exported from Southern Rhodesia shall not apply to 
any such commodities or products which, prior to the date of this Order, 
had been lawfully imported into the United States. 

(ec) Carriage in vessels or aircraft of United States registration or 
under charter to any person subject to the jurisdiction of the United 
States of any commodities or products originating in Southern Rhodesia 
and exported therefrom after May 29, 1968. 

(d) Sale or supply by any person subject to the jurisdiction of the 
United States, or any other activities by any such person which promote 
or are calculated to promote the sale or supply, to any person or body 
in Southern Rhodesia or to any person or body for the purposes of any 
business carried on in or operated from Southern Rhodesia of any com- 
modities or products. Such activities, including carriage in vessels or 
aircraft, may be authorized with respect to supplies intended strictly for 
medical purposes, educational equipment and material for use in schools 
and other educational institutions, publications, news material, and food- 
stuffs required by special humanitarian circumstances. 

(e) Carriage in vessels or aircraft of United States registration or under 
charter to any person subject to the jurisdiction of the United States of 
any commodities or products consigned to any person or body in Southern 
Rhodesia, or to any person or body for the purposes of any business 
carried on in or operated from Southern Rhodesia. 

(£) Transfer by any person subject to the jurisdiction of the United 
States directly or indirectly to any person or body in Southern Rhodesia 
of any funds or other financial or economic resources. Payments ex- 


130 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


clusively for pensions, for strictly medical, humanitarian or educational 
purposes, for the provision of news material or for foodstuffs required by 
special humanitarian circumstances may be authorized. 

(g) Operation of any United States air carrier or aircraft owned or 
chartered by any person subject to the jurisdiction of the United States 
or of United States registration (i) to or from Southern Rhodesia or (ii) 
in coordination with any airline company constituted or aircraft registered 
in Southern Rhodesia. 


Sec. 2. The functions and responsibilities for the enforcement of the 
foregoing prohibitions, and of those prohibitions of Executive Order No. 
11822 of January 5, 1967 specified below, are delegated as follows: 


(a) To the Secretary of Commerce, the function and responsibility of 
enforcement relating to— 


(i) the exportation from the United States of commodities and products 
other than those articles referred to in section 2(a) of Executive Order 
No, 11822 of January 5, 1967; and 

(ii) the carriage in vessels of any commodities or products the carriage 
of which is prohibited by section 1 of this Order or by section 1 of Execu- 
tive Order No. 11322 of January 5, 1967. 


(b) To the Secretary of Transportation, the function and responsibility 
of enforcement relating to the operation of air carriers and aireraft and 
the carriage in aircraft of any commodities or products the carriage of 
which is prohibited by section 1 of this Order or by section 1 of Executive 
Order No. 11322 of January 5, 1967. 

(c) To the Secretary of the Treasury, the function and responsibility 
of enforcement to the extent not previously delegated in section 2 of 
Executive Order No. 11822 of January 5, 1967, and not delegated under 
subsections (a) and (b) of this section. 

Sec. 8. The Secretary of the Treasury, the Secretary of Commerce, 
and the Secretary of Transportation shall exercise any authority which 
such officer may have apart from the United Nations Participation Act of 
1945 or this Order so as to give full effect to this Order and Security 
Council Resolution No. 258. 

Sec. 4. (a) In carrying out their respective functions and responsi- 
bilities under this Order, the Secretary of the Treasury, the Secretary of 
Commerce, and the Secretary of Transportation shall consult with the 
Secretary of State. Hach such Secretary shall consult, as appropriate, 
with other government agencies and private persons. 

(b) Each such Secretary shall issue such regulations, licenses or other 
authorizations as he considers necessary to carry out the purposes of this 
Order and Security Council Resolution No. 253. 

Sec. 5. (a) The term ‘‘United States,’’ as used in this Order in a 
geographical sense, means all territory subject to the jurisdiction of the 
United States. 
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(b) The term ‘‘person’’ means an individual, partnership, association 
or other unincorporated body of individuals, or corporation. 

Sec. 6. Executive Order No. 11322 of January 5, 1967, implementing 
United Nations Security Council Resolution No. 232 of December 16, 1966, 
shall continue in effect as modified by sections 2, 3, and 4 of this Order. 


Lynpon B. JOHNSON 
THE Warta House, 
July 29, 1968. 


(33 Fed. Reg. 108387; 59 Dept. of State Bulletin 200 (1968).) 


SEABED AND OCEAN FLOOR 


Report of the United Nations Ad Hoc Commitiee to Study the Peaceful 
Uses of the Sea Bed and Ocean Floor Beyond the Limits of National 
Jurisdiction 


The General Assembly, by Resolution 2340 (XXII) of December 18, 
1967, established an Ad Hoc Committee to study the scope and various 
aspects of the item entitled ‘‘Examination of the question of the reserva- 
tion exclusively for peaceful purposes of the sea-bed and the ocean floor, 
and the subsoil thereof, underlying the high seas beyond the limits of 
present national jurisdiction, and the use of their resources in the inter- 
ests of mankind.” The Ad Hoc Committee completed consideration of 
this item at its third session, which was held in Rio de Janeiro, Brazil, 
from August 19 to 30, 19681 The report of the Ad Hoc Committee to 
the General Assembly, adopted at that session, contains the following Con- 
clusion : 


CONCLUSION 


The Ad Hoc Committee completed its consideration of the item at its 
meeting in Rio de Janeiro on 30 August 1968. 

Within the limits of the time available, the Ad Hoc Committee studied 
in a comprehensive manner the various aspects of the item and identified 
the main problems. The Ad Hoc Committee recognizes the need for fur- 
ther study and has made suggestions for this purpose. 

As was implied in the terms of resolution 2840 (XXII) the Ad Hoc 
Committee recognized the existence of an area of the sea-bed and the ocean 
floor underlying the high seas beyond the limits of national jurisdiction. 

The members of the Ad Hoc Committee felt that certain considerations 
relating to the exploration, exploitation and use of the sea-bed and the 
ocean floor, and the subsoil thereof, underlying the high seas beyond the 
limits of national jurisdiction appeared to commend themselves with vary- 
ing degrees of acceptance. These considerations could be brought to the 
attention of the General Assembly as an indication of practical means on 
which a measure of agreement existed within the Ad Hoc Committee. 

In the course of the final session at Rio de Janeiro, consultations took 
place between the various groups in an effort to find an acceptable formu- 


1 The first two sessions were held at United Nations Headquarters in New York, the 
first from March 18 to 27 and the second from June 17 to July 9, 1968. 
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lation which would command unanimous support. The efforts persisted 
until the end of the session and considerable progress was made, but final 
agreement could not be reached in time. The following sets of proposals 
contain an indication of the support that the various ideas received : 


(a) Draft declaration of general principles proposed for submission to 
the General Assembly; 

(b) Draft statement of agreed principles proposed for submission to 
the General Assembly.? 


The draft declaration of general principles referred to above as (a) 
comprised the following: 


(1) The sea-bed and ocean floor, and the subsoil thereof, as referred 
to in the title of the item, are the common heritage of mankind and no 
State may claim or exercise sovereignty over any part of the area men- 
tioned in resolution 2340 (XXII); 

(2) The exploration, use and exploitation of the sea-bed and ocean 
floor, and the subsoil thereof, as referred to in the title of the item, 
shall be carried on exclusively for peaceful purposes; 

(3) The exploration, use and exploitation of this area, and the sub- 
soil thereof, as referred to in the title of the item, shall be carried out 
for the benefit and in the interest of mankind; 

(4) The exploration and use of the sea-bed and ocean floor and the 
subsoil thereof, as referred to in the title of the item, and the exploita- 
tion of their resources shall be carried on in accordance with the prin- 
ciples and purposes of the Charter of the United Nations and an 
international régime to be established with the purpose of contributing 
to the maintenance of international peace and security, the respect for 
the territorial integrity of States and the interests of the coastal States, 
and the promotion of economie development, particularly that of the 
developing countries, whether coastal or land-locked ; 

(5) The international régime to be established shall also consider 
the way for the most appropriate and equitable application of benefits 
obtained from the exploration, use and exploitation of the sea-bed and 
ocean floor and the subsoil thereof, as referred to in the title of the item, 
through a suitable international machinery, for the economie, social, sci- 
entific and technological progress of the developing countries; 

(6) All activities in the sea-bed and ocean floor and the subsoil 
thereof, as referred to in the title of the item, shall conform to the 
following guidelines, aimed at protecting the rightful interests of other 
States: 


(a) No impediment shall be created to navigation and fishing nor shall 
there be undue interference with the laying and the maintenance 
of submarine cables and pipelines; 


2The United States supported the Draft Statement of Agreed Principles referred 
to in paragraph (b). 
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(b) Coastal States closest to the area in which any activities occur shall 
be consulted lest their rightful interests be harmed ; 

(ce) Any such activity must take into account the economic interests of 
the developing countries so as not to be detrimental in particular, 
to the activities undertaken within the national jurisdiction of those 
countries : 

id) Appropriate safety measures shall be adopted in all activities of 
exploration, use and exploitation of the area and international co- 
operation for assistance in case of mishap shall be facilitated ; 

.¢) Pollution of the waters of the marine environment, specially radio- 
active contamination, shall be avoided by means of international 
co-operation ; 

(£) No damage shall be caused to animal and plant life in the marine 
environment; 

(g) Damages caused by any such activities entail liability. 


(7) The sea-bed and ocean floor, and the subsoil therof, as referred 
to in the title of the item, shall be open to scientific investigation, 
without discrimination, and States shall foster international co-opera- 
tion in this investigation so as to enable all States to have access to it, 
disseminate its results and provide technical assistance to the developing 
countries ; 

(8) The United Nations, in co-operation with the specialized agencies 
and IAEA, shall take adequate measures to ensure the observance of 
these general principles and guidelines and the implementation of the 
objectives set forth in this declaration with the aim of promoting inter- 
national co-operation in this field. 


The draft statement of agreed principles referred to above as (b) com- 
prised the following: 


(1) There is an area of the sea-bed and ocean floor and the subsoil 
thereof, underlying the high seas, which lies beyond the limits of na- 
tional jurisdiction (hereinafter deseribed as ‘‘this area”); 

(2) Taking into account relevant dispositions of international law, 
there should be agreed a precise boundary for this area; 

(3) There should be agreed, as soon as practicable, an international 
régime governing the exploitation of resources of this area; 

(4) No State may claim or exercise sovereign rights over any part of 
this area, and no part of it is subject to national appropriation by claim 
of sovereignty, by use or occupation, or by any other means; 

(5) Exploration and use of this area shall be carried on for the 
benefit and in the interests of all mankind, taking into account the 
special needs of the developing countries; 

(6) This area shall be reserved exclusively for peaceful purposes; 

(7) Activities in this area shall be conducted in accordance with 
international law, including the Charter of the United Nations. Activi- 
ties in this area shall not infringe upon the freedoms of the high seas. 
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It was pointed out that the terms of reference of General Assembly 
resolution 2840 (XXII) did not provide for the elaboration by the Ad Hoc 
Committee of a scheme for the legal regulation of the status of the sea-bed 
and ocean floor and of the activities of States with regard to the sea-bed 
and oeean floor. It was emphasized that the question of the elaboration 
of a set of principles needed further consideration and study and that at 
the present time this would be premature. 

It is believed that the progress so far achieved would be most useful in 
facilitating the attainment of final agreement on more positive action by 
the General Assembly at its twenty-third session. 

The Ad Hoc Committee unanimously expressed the wish to place on 
record its appreciation for the warm hospitality extended by the Govern- 
ment of Brazil during the final session. 

In accordance with the terms of resolution 2340 (XXII), the Ad Hoc 
Committee submits its report, together with the reports of the Economie 
and Technical and the Legal Working Groups (annexes I and II), the 
draft resolutions and other proposals (annex III) and a list of committee 
documents (annex IV). The report was adopted by the Committee on 30 
August 1968. 


(U.N. Doe. A/7230 (1968). Paragraph numbers appearing in the 
Report have not been included in the above text.) 


CLAIMS 


Recovery of medical expenses by the United States Government against 
third-party tort feasors 


In the case of United States v. Standard Oil Co., 382 U. S. 301 (1947), 
the United States sought to recover from a third party the value of medi- 
cal eare furnished to an American serviceman at Government expense for 
injuries caused by the negligence of the third party. The Supreme Court 
held that in the absence of legislation on the subject, the United States 
was not entitled to recover on the claim. 

By enacting Public Law 87-693 of September 25, 1962 (42 U.S.C. 
2651), Congress provided the United States Government with the statutory 
authority found wanting by the Supreme Court in the Standard Oil ease. 
Challenges in the United States to the statutory scheme have been uni- 
formly rejected. (See e.g., United States v. Fort Benning Rifle and Pistol 
Club, 887 F. 2d 884 (Fifth Circuit, 1967).) 

Beginning in 1965, the United States began to assert medical claims 
under the Act in negligence cases abroad. The decisions in three recent 
foreign cases, set forth in part below, have upheld claims advanced by the 
United States under the authority of the Act. 


(a) United States v. La Royale Belge 


Tribunal de 1*¢Instance, Bruxelles, June 10, 1968. 
(Excerpts from unofficial English Translation) 
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Admissibility of the Action: 


Whereas the plaintiff bases its action on Art. 6 of the [Belgian] Law 
of 1 July, 1956 which provides that ‘‘insurance brings into being a right 
of action to the benefit of the injured person against the insuror’’; 
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Whereas in principle, the law which rules the obligations arising out of 
the torts and quasi-torts is the law of the place where the damageable act 
occurred and that this law fixes especially the extent and the conditions of 
the indemnifications (cfr. Poullet, Manuel de Droit International Prive 
Belge, ed. 1947, Journal des Tribunaux, 1967 p. 539 and study of J. L. 
FAGNART, whose note No. 5 mentions the conformable jurisprudence) ; 

Whereas in this case, the law to be applied is the Belgian law; that Art. 
6 of the law of 1 July 1956 grants to the injured party himself a right to 
action against the insuror; 

That by ‘‘injured parties’’ it is understood the persons who sustained a 
damage giving rise to the application of the law of 1 July 56, as well as 
their rightful dependents (Art. 1, sub-par 3 of the law of 1/7/56) ; 

That by the term rightful dependents, it must be included the persons 
who by virtue of the applicable law, can invoke a right, either m their 
own name or in the victim’s name (Report Benelux Commission, Pasin, 
1956, p. 480, quoted by MINET, Principes de l'assurance automobile 
obligatoire et droits des Tiers leses, No. 18 Journal des Tribunaux 1957, 
p. 478); 

Whereas the law of 1 July 56 is applied as well to foreigners as to 
Belgian nationals, it follows that the joint parties BRASHEARS are en- 
titled to exercise their own right of action against the insurer of the 
party responsible for the accident; 

Whereas it is necessary to determine whether the plaintiff may be con- 
sidered as the rightful claimant regarding the BRASHEARS and to ex- 
amine if, in spite of the lack of written subrogation, the plaintiff can avail 
itself of the US law No. 87.693 of 25 September 1962; 

Whereas the defendant maintains that the US law mentioned above 
cannot be applied in Belgium; 
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Whereas the laws regarding status and capacity which determined the 
judicial relations of a person with his family as well as his relations with 
the Nation to which he belongs, can be applied to a foreign State as long 
as they are not in contradiction with the international public order of the 
State in which their application is requested (Poullet, op. cit. No. 257, p. 
293; Battifol, Revue Critique de Droit International, 1952, p. 329); 
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Whereas the defendant maintains that, by enforcement of the Belgian 
law of 9 January 1953, approving the NATO SOF Agreement, the re- 
quests for indemnities are instituted, processed and the decisions made in 
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accordance with the laws and regulations of the Receiving State applicable 
on such matters to its own armed forces (Art. VIII, Par 5 a); that the 
Receiving State is Belgium and that the Belgian State has not in such 
a case, any recourse against a third party responsible for an accident 
which occurred to a serviceman, to recover the expenses incurred by the 
medical care and hospitalization furnished to the injured serviceman, this 
being applied ‘‘a fortiori’’ to this serviceman’s wife and mother; 

Whereas the provisions of Art. VIII, 5, invoked by the defendant have 
no connection with the present case, nor with the provisions of Art. VILI, 
6, since these concern the requests for indemnities arising out of actions 
or negligence for which a member of the armed forces or a civil element 
(by ‘‘civil element’’ Art. 1 specifies that it concerns a member of the 
civilian personnel accompanying the contracting party) is responsible; 

Whereas the defendant points out that at the time of the accident, the 
vehicle in which Set BRASHEARS was a passenger, was operated by his 
wife, which implies that he was not in the performance of official duty, 
not even on duty.... 

That it only results from this, that Art. VIII, 4, of the law of 9 January 
53 above mentioned, providing that each Contracting Party renounces to 
request an indemnity from another Contracting Party, if a member of its 
armed forces sustained injuries while being in the performance of official 
duty, cannot be applied in this case; 

Whereas the defendant does not allege in definite terms—and it is not 
found in any element or consideration implying so—that the US law No 
87.693 would be contrary to the Belgian International publie order that a 
foreign law does not treat in the same manner the indemnification of the 
damage caused by an unlawful action, as the Belgian law (Cass. 17-5-1857 
Pas. I 1111); 

Whereas it results from these considerations cited above that the plain- 
tiff is legally entitled to be substituted to the BRASHEARS in order to 
exercise the personal right they possess against the insuror of the party of 
the accident under consideration pursuant to Art. 6 of the Belgian law 
of 1 July 1956; 


For These Reasons: 


The Court: ... 
Declares the claims admissible and well grounded... . 


(b) United States v. Reyes, et al. 
Cour d’Appel, Rouen, March 20, 1968. 
(Unofficial English Translation) 


The opinions having been gathered secretly, the Court through the ap- 
pellate Judge Isselin who is entitled to speak by the President, renders 
publicly the following judgment: 

Deciding on the appeal of the UNITED States or AMERICA, represented 
by their Department of Justice, acting through the Attorney General of 


1969] CONTEMPORARY PRACTICE OF THE UNITED STATES 137 


the United States, appeal lodged against a Judgment of 6 January 1967 
by which the Tribunal de Grande Instance of Evreux declared that the 
intervention of the UNITED Srares was inadmissible in the action insti- 
tuted by Hermann Wells against Ramon Reyes and his insurer the Com- 
pany ‘‘La Strasbourgeoise”’; 
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Whereas invoking the provisions of a Federal Law of 25 September 
1962, the United States asked the Court to modify the said judgment as 
far as they are concerned, to declare their action admissible as well as 
well grounded. ... 

Whereas Reves and the Company LA STRASBOURGEOISE are opposing that 
the Government of the United States of America cannot invoke in France 
the American Federal law even if the latter is not in opposition with the 
French Public Order; and that from this fact, considering the absence 
of contractual subrogation in the rights of the victim in this case, they 
cannot avail of a legal subrogation; that they request therefore in their 
pleadings that the previous Judgment be affirmed; 

Whereas in International private law it is a rule in France that the 
rights acquired abroad pursuant to a foreign public law can be validly 
invoked as long as they are not contrary to the Publie Order; 

Whereas according to the terms of the Federal Law No. 87.693 dated 
25 September 1962, in every case where the Unitrep Sratss are qualified or 
required by the law to grant hospitalization, medical and dental care, and 
treatments to an injured person or a person suffering from an illness, 
under circumstances involving the civil lability of a third party, they 
will be entitled to recover from the said third party the fair value of the 
care and treatments thus furnished and will be subrogated as far as this 
right is concerned, for any right or recourse that the sick or injured 
person can have against this third party up the amount of the fair value 
of the care and treatments thus furnished; that in order to have this 
right applied they can intervene or be joined to any action or suits 
initiated by the injured party or the sick person against the third party 
responsible for the injury or the illness; 

Whereas the rights conferred to the UNITED STATES or AMERICA by this 
text inserted into a public law, are in accordance with the French law, a 
decree No. 59-76 of 7 January 1959 concerning the actions for civil 
indemnifications of the State, including provisions on behalf of the French 
State, stmilar to those figuring in the Federal law of 25 September 1962; 

Whereas the United States are subrogated to the rights of the victim by 
a public law, not in contradiction with the Public Order, contrarily to 
what estimated the first Judges, and consequently the action instituted 
by them against Reyers, third party responsible for WELLS’ injury, is 
admissible ; 

For These Reasons: 

The Court, 
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Reversing the judgment rendered between the parties on 6 January 
1967 by the Tribunal de Grande Instance of Evreux as far as the pro- 
visions detrimental to the Unitep Starrs were concerned, and deciding 
anew on the validity of their intervention in the case instituted by WELLS 
against Reyes and the Company La STRASBOURGEOISE; 

Declares that the request made by the Unirep STATES or AMERICA is 
admissible and that it is well grounded. 
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(c) Rabb et al. v. United States 
Cour d’Appel, Dijon, January 26, 1968. 
(Unofficial English Translation) 


3 S E R R 


I. On the admissibility of the demand for reimbursement 


Whereas Rass and Tirrena Ins. Co. set forth in support of their ex- 
ception of inadmissibility, on one hand that the cause of the payment 
made by the United States Government is in the obligations which the 
Government contracted prior to the accident and independently from the 
latter; on the other hand that the United States Government cannot avail 
itself in this case either of a contractual subrogation or of a legal 
subrogation. 

Whereas it is admitted, in French International Law, that the rights 
obtained in a foreign country according to a public Foreign Law, can be 
validly invoked in France, under the condition that it not be contrary 
to French Public order; 

Whereas, in this case, the 42 United States Code enacts that in all cases 
where the United States Government is required by the law to grant the 
benefit of hospitalization and medical expenses to an injured person, it 
shall have the right to recover from said third person the reasonable value 
of the care and treatment so furnished or to be furnished and shall, as 
to this right be subrogated to any right or claim that the injured or 
diseased person, his guardian, personal representative, estate, dependents, 
or survivors has against such third person to the extent of the reasonable 
value of the care and treatment so furnished or to be furnished; that the 
rights acquired by the United States Government in accordance with this 
statute, and which are inserted in a public law, are not contrary to 
French Public order, inasmuch as the French Government has on 7 Janu- 
ary 1959, with regard to the Government’s recovery actions, enacted pro- 
visions similar to those appearing in the 42 United States Code and set 
forth above; 

It results that the demand for reimbursement made by the United States 
Government, subrogated in the rights of the injured party by public law, 
must be declared admissible. 
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ASTRONAUTS 
Assistance and Return 


On October 8, 1968, the Senate gave its advice and consent to ratifica- 
tion of the Agreement on the Rescue of Astronauts, the Return of Astro- 
nauts, and the Return of Objects Launched into Outer Space. The Agree- 
ment entered into force on December 3, 1968. Set forth below is an 
excerpt from the report of the Secretary of State to the President recom- 
mending that the Agreement be submitted to the Senate for approval: 


This Agreement was signed on April 22, 1968, at Washington, London 
and Moscow on behalf of the United States of America, the United King- 
dom of Great Britain and Northern Ireland, and the Union of Soviet 
Socialist Republics. Over forty-five other States have also signed the 
Agreement in one or more of the three capitals. 

This is the first agreement to elaborate the provisions of the Treaty 
on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, Including the Moon and Other Celestial Bodies, 
which was signed on January 27, 1967, and entered into force October 10, 
1967. The Agreement was negotiated at the United Nations and consti- 
tutes a major achievement of the General Assembly at its Twenty-second 
Session. 

The new Agreement is essentially humanitarian. It calls for assistance 
to and return of astronauts who make emergency or unintended landings 
due to difficulties encountered during space flights. Thus its benefits to 
a country that conducts manned space activities may be considerable. In 
addition, the Agreement contains provisions relating to the return of ob- 
jects launched into outer space. Taken together, these provisions carry 
forward the goals of international cooperation to which the United States 
has been dedicated since enactment of the National Aeronautics and Space 
Act of 1958 and to which the United States renewed its commitment in 
the Outer Space Treaty of 1967. 


(Senate Exec. J, 90th Cong., 2d Sess.) 


JUDICIAL DECISIONS 


By Alona E. Evans 


Unitep Srates Case NOTES 


Nationality—expatriation—resumption of nationality—tax liability to 
former state of nationality during period between renunciation and 
resumption of nationality—distinction between de jure and de facto 
citizenship 


Benitez Rexaca v. Unrrep States. 390 F. 2d 681. 
U. S. Ct. App., Ist Cir., March 11, 1968. 


The plaintiff, a native of Puerto Rico, enjoyed United States citizenship 
under the terms of the Jones Act of March 2, 1917, 48 U.S.C. §7831 et seq. 
He resided in the Dominican Republic from 1944 to 1961. In July, 1958, 
he formally renounced his American citizenship before a United States 
consul in that country, 8 U.S.C. § 1481 (a)(6), and received a certificate 
of loss of nationality from the Department of State. In the same month 
he became a national of the Dominican Republic. Following the assassina- 
tion of Trujillo in 1961, the plaintiff applied for a United States passport 
on the ground that his renunciation of citizenship had been involuntary. 
The United States consul’s denial of this application was overruled by the 
Department of State’s Board of Review on the Loss of Nationality. Upon 
his resumption of nationality, the plaintiff was notified that he was liable 
for taxes on the income whieh he had received in the Dominican Re- 
public during the period when he had allegedly been involuntarily de- 
prived of United States citizenship. When the plaintiff did not respond, 
the Commissioner of Internal Revenue brought suit to foreclose liens in 
payment of the taxes. Plaintiff moved for summary judgment dismissing 
this action on the ground that he was not liable for taxes in the circum- 
stances. The District Court denied his motion; the Court of Appeals 
affirmed this decision. 

According to the plaintiff’s theory of the case, between 1958 and 1962 
he was a de jure citizen of the United States but not a de facto citizen; 
therefore, during that time the United States owed him no ‘“‘citizen’s 
protection,” so that no liability accrued to him for taxes. Chief Judge 
Aldrich observed: 


While there is language in Cook v. Tait [265 U. S. 47, 44 S. Ct. 
444 (1924)] indicative that these are reciprocal obligations, the [Su- 
preme] Court also observed that ‘‘government by its very nature 
benefits the citizen... .’’ 265 U. S. at 56, 44 S. Ct. at 445. We 
cannot agree that the reciprocal obligations are mutual, at least in 
the sense that taxpayer contends. It is sufficient that the govern- 
ment’s stem from its de jure relationship without regard to the sub- 


140 


1969] JUDICIAL DECISIONS 141 


jective quid pro quo in any particular case. We will not hold that 
assessment of benefits is a prerequisite to assessment of taxes.” 


States as international persons—criteria for existence of state—evi- 
dence of exercise of authority over area—international status of 
Antarctica—treaties—inter pretation—Antarctic Treaty of 1959—the 
law of the Umted States 


MARTIN V. COMMISSIONER OF INTERNAL REVENUE.”* 50 T. C. No. 9. 
Tax Court of the United States, April 15, 1968. 


Petitioner, an auroral physicist, was stationed abroad for seventeen 
months as an employee of the Arctie Institute of North America, a private 
research agency. He spent the year 1962 in Antarctica. In filing his 
income tax for 1962, he claimed that his earned income for that year was 
exempted from taxation under §911(a)(2) of the Internal Revenue Code 
(1954). The Commissioner of Internal Revenue determined that peti- 
tioner was deficient in his tax return for that year. The Tax Court held 
that, as Antarctica was not a ‘‘foreign country’’ within the meaning of 
§911(a) (2), the petitioner was liable for the tax assessment. 

Judge Raum observed that, although several states had claimed sov- 
ereignty over sections of Antarctica prior to the conclusion of the Ant- 
arctic Treaty of 1959,? the United States had not recognized such claims 
nor had it asserted any claim over the area in which it maintained Byrd 
Station as a research base. Article IV of the Treaty left the issue of 
sovereignty in abeyance. The court said: 


Section 1.911-1(b)(7), Income Tax Regulations, defines ‘‘foreign 
country’’ as used in these provisions as follows: 


‘The term ‘foreign country’ means territory under the sov- 
ereignty of a government other than that of the United States 
and includes the air space over such territory. It does not in- 
clude a possession or Territory of the United States.” 


Antarctica plainly does not fall within these terms. The parties have 
stipulated that ‘‘the Department of State does not consider the 
Antarctica region ... to be under the sovereignty of any govern- 
ment,” and it is well established that in matters of foreign affairs 
generally and in determinations of sovereignty in particular, the 


* 390 F.2d 631 at 632. 

** Text furnished by Jeff Bernstein, Assistant Editor, New York Law Journal, 

1 SEC. 911. EARNED INCOME FROM SOURCES WITHOUT THE UNITED STATES. 

(a) General Rule.-~-The following items shall not be included in gross income and 
shall be exempt from taxation under this subtitle: 


(2) Presence in foreign country for 17 months.—In the case of an individual 
citizen of the United States, who during any period of 18 consecutive months is present 
in a foreign country or countries during at least 510 full days in such period, amounts 
received from sources without the United States (except amounts paid by the United 
States or any agency thereof) which constitute earned income attributable to services 
performed during such 18-month period. [Footnote by court. ] 

2T..A.8., No. 4780; 402 U.N. Treaty Series 71; 54 A.J.LL. 477 (1960). 
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courts must accept the position taken by the executive branch. Frank 
Souza, 33 T.C. 817, 822-823. Moreover, even apart from the elaims 
of some nations to portions of Antarctica, the area which may be re- 
ferred to as the United States sector (which contains Byrd Station) 
does not appear to be claimed by any government. Accordingly, it 
is clear that neither Antarctica as a whole, nor that portion containing 
Byrd Station, is a ‘‘foreign country’’ within the meaning of the 
regulations. See Rev. Rul. 67-62, I.R.B. No. 1967-8, p. 9.° 


State responsibility—taking of or interference with property—prop- 
erty losses of nationals arising from acts of rioters—sovereign im- 
munity from claim for loss of private property by action of enemy 
forces—1964 Canal Zone riots 


NATIONAL BOARD OF THE YOUNG MEN’s CHRISTIAN ASSOCIATIONS ET AL. 
y. UNITED Srates, 396 F.2d 467. 
U.S. Court of Claims, June 4, 1968. 


The plaintiffs brought an action against the United States to recover 
damages for property losses which they sustained as a result of mob vio- 
lence in Cristobal, Canal Zone, in 1964. The incident giving rise to this 
action was precipitated by Panamanian students who took offense at the 
failure of the Balboa High School in Balboa, Canal Zone, to fly the 
Panamanian flag beside the United States flag. Mobs developed in 
Panama and crossed into the Canal Zone at several points, causing loss 
of life and heavy property damage. After the mobs had wrecked the 
interiors of the buildings owned by plaintiffs, the Y.M.C.A. and the 
Masonic Temple, United States troops oceupied the buildings for protection 
against sniper fire. As a result of mob action directed against these 
troops, part of the Y.M.C.A. building was destroyed by fire and the rest 
of that building and the Masonic Temple were damaged. The Y.M.C.A. 
claimed $212,196 for its losses and the Masonic Temple sought to recover 
$32,996.70. In estimating their claims, plaintiffs allowed for the losses 
sustained by mob action prior to the occupation of the buildings by the 
troops. The parties filed cross-motions for summary judgment. The Court 
of Claims granted the defendant’s motion and dismissed plaintiffs’ petition. 

Chief Judge Cowen pointed out that ‘‘... it is... well recognized 
that a destruction of private property in battle or by enemy forces is 
not compensable.” While the situation in Cristobal could not be char- 
acterized as war, conditions there were sufficiently hostile that they could 
be treated as a confrontation between American military forces and a 
public enemy. Although no cases were found which furnished precedent 
for the factual situation presented here, the Court was of the opinion that 
the Supreme Court’s views in United States v. Pacific R.R? and United 
States v. Caltex, Inc. inter alia ‘‘. . . reaffirmed the doctrine of sovereign 
immunity for losses attributable to the fortunes of war or public necessity 
in times of imminent danger or peril.’’4 Chief Judge Cowen said: 

* 50 T.O. No. 9, pp. 5-6. 8344 U.S. 149 (1952). 


1396 F.2d 467 at 470. 6396 F.2d 467 at 472. 
2120 U.S. 227 (1887). 
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As we have already noted, it is a thin line which the case law has 
at times drawn between sovereign immunity and governmental lia- 
bility. The lack of more certain guidelines is unfortunate; however, 
we think it is at least clear that the decisions have rather consistently 
placed on the opposite sides of that line a temporary occupancy of 
private property which is immediately necessary for the safety of 
troops or to meet an emergency threatening great public danger and 
a voluntary appropriation of private property under conditions where 
there 1s no compulsive use or occupancy in the face of imminent 
danger. When the facts of this case are viewed in their entirety, it 
is our conclusion that they fall more nearly in the first category and, 
therefore, necessarily place the case on the sovereign immunity side 
of that fine judicial line.® 


Judge Davis, dissenting in part, took the view that occupation of build- 
ings by American troops for their own safety, thereby exposing the build- 
ings to mob attack and destruction, constituted grounds for sustaining this 
part of the plaintiffs’ claim. 


Jurisdiction—personal—alien seaman—forum non conveniens—juris- 
diction based upon degree of contact with forwm—absence of ade- 
quate alternative forum in United Kingdom or Nigeria 


Oprta v. ELDER Dempster Lines, Lro. 286 F. Supp. 547. 
U.S. Dist. Ct., S.D.N.Y., May 7, 1968. Rehearing denied, July 31, 
1968. 


The plaintiff, a Biafran (Hastern Nigerian) seaman, sued to recover 
damages for personal injuries which he had sustained while serving as a 
member of the crew of the M/V Dalla. The injuries were received while 
the ship was in the port of Hull, England and were so aggravated in 
the course of the voyage to the United States that plaintiff had to be 
hospitalized in New York. The suit was brought in the United States 
on the grounds, inter alia, that relevant medical evidence was available 
here and that plaintiff would not be able to get adequate legal assistance 
for the prosecution of the suit in the United Kingdom because the con- 
tingent fee system is not recognized there. Defendants argued that the 
court should decline jurisdiction because the suit would involve the in- 
terpretation of British law and the necessary witnesses were in the United 
Kingdom. The District Court dismissed the complaint on the ground of 
forum non conveniens but subject to the following conditions: that de- 
fendants would agree to appear in either the United Kingdom or Nigeria 
to defend the action, bear the expenses of plaintiff’s travel to either country 
to institute his suit, take depositions of medical witnesses in New York, 
and that defendants would not invoke the statute of limitations. 

On reargument, the court withdrew the original decision and denied 
defendants’ motion for dismissal of the complaint. Judge Herlands was 
satisfied that the impecunious plaintiff would probably not be permitted 
under United Kingdom immigration laws to enter the country in order 


5 Ibid, 472-473. 
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to prosecute the case and that the absence of a contingent fee system in 
the United Kingdom would militate against his engaging legal counsel 
to represent him even if he were admitted into the country. His status 
as a, Biafran precluded Nigeria as a forum. In order to avoid putting the 
plaintiff in the position of having no forum ‘‘in which to vindicate his 
rights,’’* the court ruled that it would retain jurisdiction over the suit. 


Jurisdiction over armed forces abroad—assertion of primary jurisdic- 
tion by recewing state—eaxclusive jurisdiction of territorial state to 
punish offenses—modification of territorial jurisdiction by interna- 
ational agreemeni—supersession of international agreements—scope 
of authority of Executive Agreement—Status of Forces Agreement 
with Korea of 1966 


SMALLWOOD v. CLIFFORD. 286 F.Supp. 97. 
US. Dist. Ct., District of Columbia, June 25, 1968. 


The petitioner, an Army Specialist Fourth Class stationed in Korea, was 
charged with murder and arson by Korean authorities. He also was 
charged by United States military authorities with the violation of Article 
118(2) (unpremeditated murder) and Article 92 (failure to obey lawful 
general regulation) of the Uniform Code of Military Justice. The Korean 
Government asserted its primary right of jurisdiction over petitioner under 
the terms of the 1966 Status of Forces Agreement between the United 
States and the Republic of Korea.’ Petitioner was held in custody by the 
United States Army in Korea pending final disposition of the criminal 
charges in the Korean court. He filed a petition for habeas corpus in the 
District Court of the District of Columbia alleging unlawful detention. 
While consideration of this petition was pending, local counsel sought 
a temporary restraining order to prevent his being turned over to Korean 
authorities. The District Court denied the motion. On appeal, the mo- 
tion for the temporary restraining order was granted pending the dispo- 
sition of the petition for habeas corpus. The District Court dismissed the 
petition for habeas corpus. 

It was argued on behalf of the petitioner that the 1966 Status of Forces 
Agreement with Korea was unconstitutional because it had not been ex- 
pressly or impliedly approved by the United States Senate and that the 
guarantee of a fair trial embodied in the Agreement could not be insured 
under the Korean system of criminal justice, so that he would be denied 
due process of law in violation of the Fourteenth Amendment if he were 
tried in a Korean court. The history of the status of forces arrangements 
with Korea indicated that by an agreement of July 12, 1950,? United 
States military authorities exercised exclusive jurisdiction over their per- 
sonnel. The Mutual Defense Treaty with Korea of 1953, however, pro- 
vided that 


* 286 F.Supp. 547 at 551. 

2 T.I.A.S., No. 6127; 17 U.S. Treaties 1677, Some footnotes omitted, others re- 
numbered. 

2T.LAS., No. 3012; 5 U.S. Treaties 1408, 
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The Republic of Korea grants, and the United States of America 
accepts, the right to dispose United States land, air and sea forces in 
and about the territory of the Republic of Korea as determined by 
mutual agreement.’ 


The 1966 Agreement permitted Korea to exercise jurisdiction over United 
States military personnel unless the offense charged arose out of the per- 
formance of official duty or involved American citizens or property.* Chief 
Judge Curran said: 


Petitioner asserts that jurisdiction over American servicemen who 
violate Korean eriminal statutes must be determined by the Taejon 
Agreement of 1950, which granted United States courts-martial ex- 
clusive jurisdiction over such servicemen. A reading of this Agree- 
ment, however, shows that it must be considered in light of the war- 
time conditions existing at the time. Furthermore, the Korean govern- 
ment clearly intended to retract its grant of jurisdiction contained 
in the Taejon Agreement when it entered into the Status of Forces 
Agreement of 1966. The right of the United States to exercise juris- 
diction under the Taejon Agreement was at all times conditioned on 
the consent of the Republic of Korea to continue that Agreement. 
When Korea’s consent was withdrawn (by the 1966 Agreement), the 
rights of the United States under the Taejon Agreement ceased. 

The Korean Mutual Defense Treaty of 1953 states that the dispo- 
sition of American forces shall be ‘‘determined by mutual agreement.”’ 
It is not unreasonable to hold that the 1966 Agreement is just such a 
determination as envisaged by the 1953 Treaty. There is nothing in 
the legislative history of the Treaty to indicate that the Senate in- 
tended to prohibit future agreements regarding the status of forces. 

Petitioner states that both the Constitution and the Uniform Code of 
Military Justice provide the method of trying servicemen abroad and 
that this method cannot be altered by an Executive Agreement. This 
contention has merit only in instances in which there has been no 
violation of the criminal code of a foreign state. However, when the 
offense is against the laws of another nation, primary jurisdiction lies 
with that nation, and only when it expressly or impliedly waives its 
jurisdiction will the provisions of the Uniform Code of Military 
Justice apply. The Girard case holds that the primary right of 
jurisdiction belongs to the nation m whose territory the serviceman 
commits the crime.’ 


With regard to the argument directed to Korean criminal proceedings, 
the court, relying again upon Wilson v. Girard, pointed out that: 


Under international law, the United States is without authority to 
infringe upon that jurisdiction [%.e., jurisdiction of the territorial 
state over violations of its criminal laws]... . Realistically, the ques- 
tion resolves itself into a balancing of the national interest justifying 
the stationing of troops abroad against the possibility of any depriva- 
tion of constitutionally protected rights at the hands of foreign local 
law which does not conform to American standards. It is the de- 
termination of this court that the national interest outweighs any 


8 T.I.A.8., No. 3097; 5 U.S. Treaties 2368; 48 A.J.I.L. Supp. 147 (1954). 

4 Art, XXII(3) (a). 

5286 F.Supp. 97 at 100-101; Wilson v. Girard, 354 U.S. 524, 77 S.Ct. 1409; 1 
L.Ed.2d 1544 (1957); 51 A.J.I.L. 794 (1957). 
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other considerations. To argue that under the applicable rule of 
international law, visiting forces retain jurisdiction is to close one’s 
eyes to the historical fact that this matter is no longer left up to the 
implications of law but is carefully expressed in agreements which are 
explicit qualifications of consent to station visiting forees.® 


Jurisdiction—territorial—competency of foreign court to act extra- 
territorially—sovereign immunity from review of commission to 
foreign court to act extraterritorially—suffiiciency of Executive con- 
sent to foreign court to sit in United States—Italian magistrate 
sitting in United States 


Sores v. Crry or New York er au. 288 N.Y.S. 2d 787. 
Supreme Court, Spee. Term, New York County, Pt. I, March 19, 1968. 


The plaintiff brought an action for slander and libel against the City 
of New York and two police officers, charging that the officers had made 
statements about him before an Italian magistrate sitting in the Italian 
Consulate in New York which connected him with the criminal organiza- 
tions known as the Cosa Nostra and the Mafia. This testimony was taken 
in connection with certain criminal proceedings against the plaintiff 
pending in Italy. The defendants moved to dismiss the complaint on 
grounds that the suit was barred by the statute of limitations and that 
the police officers’ testimony was privileged, as it had been given in a 
judicial proceeding before an Italian magistrate which had been author- 
ized by the United States. The court held that the suit had been com- 
menced within the requisite time authorized by law, but granted the 
motion to dismiss on the ground that, as the police officers’ testimony had 
been given in a judicial proceeding, it was protected by the rule of abso- 
lute privilege. 

Justice Spiegel said with regard to the proceeding before the Italian 
magistrate: 


Let us now consider judicial proceeding as an absolute privilege. 
Defendants urge that the Italian magistrate under Italian law was a 
duly constituted authority and with the consent of the State Depart- 
ment took the testimony of the defendants in a judicial proceeding in 
the Italian Consulate in New York City. This holding of court here 
by a foreign sovereign, through a foreign judge, is permissible only 
with the consent of the Executive. A person may be constituted a 
commission [sic] and may act in a foreign jurisdiction by leave of 
foreign authority but he does not act there as a judge. 

Under letters rogatory, a judge from Italy could be authorized by 
the appropriate foreign court to take testimony. While thus acting 
under said Italian authority, his activity here is to be adjudged by 
local law. His mission could be accomplished with the result here 
sought if the Italian judge had such appropriate designation to act 
under a commission. The United States could and did confer upon 
him the power to act as a non-diplomatie agent. 

Whether libel results in the course of the taking of the testimony 
is a question to be determined under the law of New York. Every 


6286 F.Supp. 97 at 101-102. 
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proceeding before a competent court or magistrate in due course of 
law or administration of justice, which is to result in any determina- 
tion or action on the part of such court or magistrate, is a Judicial 
proceeding. Such results did occur here. The United States may 
give power to a Consul, and to the exercise of such power the Consti- 
tution does not apply (United States v. Archer, D.C., 51 F.Supp. 
708). A foreign consulate is United States territory and the United 
States government may confer on the Consul the power to administer 
the oath and the Consul thus becomes a magistrate as if he were acting 
for the United States (United States v. Archer, supra; 16 Amer.Juris., 
Diplomatic and Consular Officers, 969, § 18). 

The act of a foreign sovereign done in the foreign country is not 
the subject of review here. Thus, the commission of the Italian judge 
to act here as an act of the Italian Government is not reviewable as to 
its validity (Banco De Espana v. Federal Reserve Bank of New York, 
2 Cir., 114 F.2d 488). 

It is not disputed that the commission pursuant to which the Italian 
judge acted here was an act of a foreign sovereign. The act of a 
sovereign here is by consent only and, if consented to, it is subject 
to our laws (United States v. Deutsches Kalisyndikat Gesellschaft, 2 
Cir., 31 F.2d 199: Glass v. The Sloop Betsey, 3 Dall. [3 U.S.] 6, 1 
L.Ed. 485). The latter case involved a prize—a captured sloop. 
The action was in Admiralty in the District Court. The principal 
adjudication was the absence of power conferred by Congress upon 
the court to hear a civil cause involving a prize during peace. The 
alleged injury by the capture of the sloop ‘‘Betsey’’ was done by a 
citizen of France to the subjects of the King of Sweden and a citizen 
of the United States. Redress in a civil court of the United States, 
at peace with France and Sweden, in respect of a war between France 
and England, was not available. It was there held that, by the law 
of the nations, courts of the captor, alone, can determine the question 
of prize and the courts of the United States cannot take cognizance 
in violation of treaty between it and France. 

Here, however, the matter was not brought before a civil court of 
the United States but before a court, an Italian court, constituted by 
act of the Italian Government and acting with consent of the United 
States Executive. For such purpose no treaty is required but solely 
executive consent, which was obtained. 


War—legality of hostilities—crimes against peace—crimes against 
humanity—legality of United States participation in Viet-Nam war 


UNITED States V. BERRIGAN ET aL. 283 F.Supp. 336. 
U.S. Dist. Ct., D. Maryland, April 19, 1968. 


The defendants were charged with injuring Federal property, mutilating 
records filed in a Federal office, and interfering with the administration of 
the Military Selective Service Act. At the outset of the trial, defendants 
sought to contend in their opening statement to the jury that the war in 
Viet-Nam was immoral and illegal and that by engaging in this war the 
United States was violating certain rules of international law as well as 
the judgment as to crimes against peace and humanity handed down by 
the International Military Tribunal at Nuremberg. They wished to argue 


1288 N.Y.S. 2d 787 at 798-799. 
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in their defense that they believed that by their conduct they would be 
able to prevent the further commission of criminal acts by the United 
States. The District Court informed counsel that the sincerity of de- 
fendants’ motives for committing the violations of law with which they 
were charged could not be advanced as a defense to those charges; that 
defendants did not have standing to question the validity under interna- 
tional law of United States participation in the Viet-Nam war, as they 
were not personally affected by such involvement; and that their proposed 
defenses raised in essence a political question, t.e., the use made of United 
States armed forces by the executive and legislative branches, which was 
beyond the scope of authority of the court to determine. It was noted 
that the court’s instructions to the jury would comprehend this decision 
if necessary. District Judge Northrop said inter alia: 


The ‘‘Nurnberg Defense’’ is premised on a finding that the govern- 
ment is acting in violation of international law in waging an ag- 
gressive war, and, as such, cannot be raised here because the question 
of violations of international law by the government is uniquely a 
**politieal’’ question.? 


Jurisdiction—personal—over nationals abroad—whether corporation 
can be subjected to legal process which might result in civil liability 
to branch abroad—civil liability of foreign branch bank in Federal 
Republic of Germany 


Unitep Srates v. First Nationau Cmr Banx. 396 F.2d 897. 
US. Ct. App., 2d Cir., June 26, 1968. 


The First National City Bank of New York (Citibank) and its Vice 
President were held in civil contempt for refusing to comply with a 
grand jury subpoena duces tecum requiring the production of certain 
documents concerning the transactions of one of its clients and allegedly 
located at its branch in Frankfurt, Germany. The documents were re- 
quested as part of a criminal investigation of alleged violations of the 
antitrust laws. Citibank argued that compliance with the subpoena would 
subject it to possible civil liability in contract or tort in Germany for 
breach of bank secrecy and to a loss of confidence in the institution on 
the part of German businessmen which would lead to economic loss to 
the bank. Experts in German law appearing on behalf of the parties 
agreed that no criminal liability would arise in Germany as a result of 
the bank’s compliance with the subpoena there. The District Court held 
that the bank’s refusal to comply with the subpoena was not legally well 
founded.2 The court fined the bank $2,000 a day for each day of failure 
to act and sentenced the Vice President to sixty days’ imprisonment. This 
decision was affirmed by the Court of Appeals. 

Circuit Judge Kaufman indicated that there was no question as to the 
power of a Federal court to compel a person over whom it had in personam 


1283 F.Supp. 336 at 342-343, 
2In re First National City Bank, 285 F.Supp. 845 (8.D.N.Y., May 21, 1968). 
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jurisdiction to produce documents in his possession abroad. At the same 
time, the court was aware of the potential jurisdictional conflict between 
two countries to which such a person might be subjected. But Judge 
Kaufman pointed out: 


In any event, under the principles of international law, ‘‘A state 
having jurisdiction to prescribe or enforce a rule of law is not pre- 
cluded from exercising its jurisdiction solely because such exercise re- 
quires a person to engage in conduct subjecting him to lability under 
the Jaw of another state having jurisdiction with respect to that con- 
duct.” Restatement (2d), Foreign Relations Law of the United 
States, §39(1)(1965) (emphasis supplied). It is not asking too 
much however, to expect that each nation should make an effort to 
minimize the potential conflict flowing from their joint concern with 
the prescribed behavior. Id. at §389(2). Compare Report of Oral 
Argument, 25 U.S.L.W. 3141 (Nov. 13, 1956), Holophane Co. v. 
United States, 352 U.S. 903, 77 S.Ct. 144, 1 L.Ed.2d 114 (1956). 
Where, as here, the burden of resolution ultimately falls upon the 
federal courts, the difficulties are manifold because the courts must 
take care not to impinge upon the prerogatives and responsibilities 
of the political branches of the government in the extremely sensitive 
and delicate area of foreign affairs. See, eg., Chicago & Southern 
Air Lines v. Waterman S. S. Corp., 383 U.S. 108, 111, 68 S.Ct. 431, 
92 L.Ed. 568 (1948). Mechanical or overbroad rules of thumb are 
of little value; what is required is a careful balancing of the interests 
involved and a precise understanding of the facts and circumstances 
of the particular case.® 


On the basis of expert testimony, it was evident that banks were not 
included in that provision of the German Criminal Code which penalized 
disclosure of privileged information. Compliance with the subpoena would 
at the most subject Citibank to civil liability in Germany. The relevancy 
of the argument about potential economic reprisals against the bank in 
German business circles was questioned by the court. Given the considera- 
tion of the public interest involved in the antitrust investigation and in 
view of the fact that neither the Department of State nor the German 
Government had suggested that relations between the two countries would 
be adversely affected by enforcement of the subpoena, the court was satis- 
fied that the citation for civil contempt was well founded. 


Telecommunications—effect of supplementary agreement on treaty— 
North American Regional Broadcasting Agreement of 1950—Agrec- 
ment with Canada Relating to Pre-sunrise Operation of Certain 
Standard (AM) Radio Broadcasting Stations of 1967 


Ween, Inc. v. Unirep Srares. 396 F.2d 601. 
U.S. Ct. App., 2d Cir., May 10, 1968. 


In consideration of an increasing number of complaints about opera- 
tional interference between daytime and nighttime radio broadcasting sta- 
tions operating on the AM band, particularly in the transitional pre-sunrise 


8396 F.2d 897 at 901. 
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period, the Federal Communications Commission issued certain rules de- 
signed to limit the use of this period by stations authorized to operate in 
daytime hours. The basic problem arises out of the technical difference 
between the action of a radio wave in the daytime and at night. In the 
daytime a signal is transmitted only by that portion of a radio wave 
moving parallel to the ground (‘‘groundwave’’), while the portion moving 
skyward (‘‘skywave’’) is dissipated in the atmosphere. At night the 
ionosphere reflects the skywave to the earth, thus affording a stronger 
medium for the transmission of a radio signal, so that it can cover a 
larger distance than in the daytime. At the same time, such signal may 
encounter another signal being transmitted on the same frequency with 
the result that the two signals nullify each other as broadeasting media. 
The effect of ionospheric reflection of the skywave gradually declines in 
strength during the two pre-dawn hours and disappears two hours after 
sunrise. With a proliferation of AM stations during the past quarter of 
a century, the increasing use and need for control of such use of the de- 
sirable pre-dawn hours had become a matter of concern to the Commission 
and had led to various efforts at rule-making designed to control the 
pre-dawn operations of Class II and Class III stations, many of which 
were restricted either to daytime broadeasting or to nighttime broadeast- 
ing at less than their full daytime power. The petitioners and a number 
of other Class II and Class III stations ore their representatives sought a 
review of the new rules, arguing that they were arbitrary and capricious, 
violative of the North American Regional Broadeasting Agreement, and 
had been drafted without prior adequate hearings with the interested 
parties. The Court of Appeals denied the petitions. 

With regard to the complaint that the embodiment of the Commission’s 
new standards in the Agreement with Canada Relating to Pre-sunrise 
Operation of Certain Standard (AM) Radio Broadcasting Stations of 
1967? violated the terms of the North American Regional Broadeasting 
Agreement, Judge Friendly said: 


Both groups of petitioners challenge the merits of the decision on 
another ground. The Commission found that at least half of the 
presunrise operations permitted under the old rule violated our under- 
takings to Canada in the North American Regional Broadcasting 
Agreement (NARBA), ratified by the Senate in 1960, which guaran- 
teed that American radiation would not interfere unduly with 
Canadian stations. See Annex 2, §e and Appendix B, 11 USS.T. 
& O.I.A. 415 (1960). It also concluded that any scheme permitting 
substantial amounts of presunrise broadcasting by daytimers would 
lead to wholesale NARBA violations. Consequently, before the F.C.C. 
reached its decision, the United States concluded a bilateral agree- 
ment with Canada enunciating standards consistent with the Com- 
mission’s ultimate disposition in this proceeding. 

The fulltimers read the present decision as finding in this recent 
Agreement the principal justification for its new rules, and contend 
that, if the Agreement was invalid, the rest of the structure must fall. 


LtT.LAS., No. 4460. Footnotes by court omitted. 
27. LA8., No. 6268. 
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We do not so read the decision. The Commission specifically ex- 
plained, in its Memorandum Denying Reconsideration, that it initiated 
the Canadian talks only after reaching its tentative conclusions, and 
we have held that the rest of its analysis is sufficient to support its 
present course. 

We also find no merit in the claim that the Agreement violates 
NARBA and has not been ratified by the Senate. The fulltimers 
point to the restrictions on night operation and to the definition in 
Annex 2 of NARBA: 


6. Daytime and Night-time Operation 

(a) Daytime operation in general means operation between the 
times of local sunrise and local sunset at the transmitter location 
of the station; however, in particular cases other hours for day- 
time operation may be established, either in the present Agree- 
ment or in bilateral agreements, between the respective Contract- 
ing Governments, taking into account the location of the station 
it is intended to protect. 


The Canadian Agreement permitting limited presunrise operation, 
it is argued, does not fall within the proviso because rather than 
dealing with ‘‘particular cases,’’ it enumerates entire classes of sta- 
tions whose operations would be permitted. We see no force in this 
argument. If Canada was willing to permit a large number of sta- 
tions to operate presunrise, surely it was entitled to say so in a 
coherent fashion rather than approve each one as proposed. More- 
over, the recent Agreement does not unequivocally grant permission 
to entire classes of stations—rather, each Government reserves the 
right to object to a particular operation within sixty days after it has 
been notified of its existence. Our view is further supported by 
SG of NARBA which provides that: 


Contracting Governments may settle their differences on ques- 
tions relating to the interpretation or execution of this Agreement 
through diplomatic channels or by any other method mutually 
agreed upon... . 


In fact, the successful conclusion of the Canadian Agreement power- 
fully supports the Commission’s solution—for the first time presun- 
rise operations have been placed on a basis consistent with our inter- 
national obligations.® 
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Académie de Droit International. Recueil des Cours, 1964. Tomes I, II, 
III (Vols. 111, 112, 113 of the Collection). Tome I: pp. viii, 728; 
Tome II: pp. x11, 550; Tome III: pp. viii, 652. Indices. Leyden: A. W. 
Sijthoff, 1965, 1966. Fl. 50 each. 


The fifteen monographs, totaling more than 1,800 pages, in the 1964 
Hague Academy Recueil des Cours exhibit the usual wide range of subject- 
matter and intellectual quality. The former is welcome, the latter less so. 
Some of the lectures only repeat what has been adequately said elsewhere 
and some are padded with platitudes. However, the great majority are 
solid contributions to scholarship; several provided added bonuses in new 
ideas and insights. 

Private international law and the neighboring area where international 
public law and private law overlap are well represented. The opening 
contribution, ‘‘Doctrines of Jurisdiction in International Law’’ by F. A. 
Mann of London (who is both practitioner and outsanding scholar), is a 
wide-ranging and sharply written analysis of legislative and enforcement 
jurisdiction in diverse practical contexts. By taking a fresh look at tra- 
ditional tests of jurisdiction in areas such as anti-trust, taxation, monetary 
problems and enforcement, Dr. Mann provides a useful guide to the prac- 
ticing lawyer who may still operate under out-dated assumptions. 

More directly centered on American conflicts of laws are the reflective 
Jectures by Professor Willis Reese of Columbia, the reporter of the second 
Restatement on Conflicts of Laws of the American Law Institute. Pro- 
fessor Reese, focusing on choice-of-law problems, does not gloss over 
difficulties and uncertainties merely to defend his restatement. He shows 
through skilful use of actual cases and hypothetical variants how social 
purposes and state interests may be served in practice. In contrast to 
Dr. Mann (and British jurists in general), Professor Reese does not con- 
sider it necessary to choose ‘‘the better rule.” He is much more con- 
cerned with stressing facts and identifying basic policies; he warns against 
over-generalities, that ‘‘besetting sin’’ of the courts and, we may add, of 
the first Restatement. But he does not go as far as Brainerd Currie in 
rejecting all choice-of-law rules, observing that in many cases desirable 
predictability and uniformity are attainable through conflict rules (as 
in land transfer) and that even in the more complex contract and tort 
situations, rules have a useful place on issues in respect of which a given 
state has clearly a dominant interest. 
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A. lively defense of ‘‘traditional’’ conflicts law by way of attack on 
the innovators will be found in the lectures by Professor Gerhard Kegel 
of Cologne, entitled ‘‘The Crisis of Conflict of Laws.’’ Kegel’s principal 
targets are Currie and EKhrenzweig; both are praised for their brilliance 
but criticized as part of a ‘‘forum faction’’ which discriminates inten- 
tionally against foreign law. Currie’s emphasis on ‘‘state interests’’ is 
said to result in a pronounced preference for the lex fori and in a neglect 
of the private interests which are basically at stake in determining the 
just result in conflicts cases. Ehrenzweig (like Currie) is viewed as 
‘suffering from the relatively slow progress which conflicts law is making 
in the United States’’; the lex fort rule which he advocates is attacked 
as an anachronism in an increasingly interdependent world. Underlying 
these conclusions are a number of specific arguments, some of which reveal 
the soft points in the ‘‘forum faction.’’ Kegel is more tolerant of those 
he calls ‘‘substantivists’’ (e.g., Steindorff and Schmitthoff), who attempt 
to develop new substantive law to meet or avoid conflicts. He is not op- 
posed to efforts at conflict-avoidance (as by treaties on uniform law) but 
he remains skeptical as to whether they can have more than an insignificant 
role in solving conflicts situations. His unpersuasive conclusion is that 
conflicts law remains unshaken, despite its attackers ‘‘who make life 
diffieult.’’ 

The ‘‘erisis’’ in conflicts of laws in the West is said to be met in Eastern 
Europe by a ‘‘new socialist science’’ of private international law, based 
on Marxism-Leninism. This view is advanced by Professor Stephen 
Szaszy of Budapest who, attributing leadership to L. A. Lunz of the Soviet 
Union, lists ten new principles applied in the Socialist countries. The 
principles are not likely to be viewed as revolutionary or alarming by 
Western jurists (examples: discrimination between Socialist and Western 
states is not admissible; foreign law must not be ‘‘reworked’’ by Socialist 
countries; legal security must be created). Many will surely be surprised 
by the tenth principle which categorically opposes the application of 
publie policy (“‘ordre publie”) to restrict the application of foreign law 
whether it be Socialist or Western law. Whether these principles are 
actually applied in practice is not entirely clear from Professor Szaszy’s 
treatment of rules and cases in Hastern Europe. His lectures do, however, 
reveal that many of the differences that exist among Western legal scholars 
also appear among Socialist writers, and one gets an impression that as 
many uncertainties and divergences exist in the Eastern European con- 
flicts-of-laws rules as one finds in the West. It must be said that, as a 
serious scholar, Professor Szaszy does not allow ideology to distort his 
actual description of law and cases and consequently his lectures should 
be of practical value to those concerned with choice-of-law problems in the 
Socialist countries. 

Professor Francescakis, a Greek scholar who is a Director of the French 
National Centre of Scientific Research, has written a pioneer study on 
problems of private international law in independent Black Africa. The 
treatment is succinct and quite comprehensive, covering internal conflicts- 
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of-laws problems (not only between African and European law but also as 
between different African systems of customary law) as well as interna- 
tional conflicts. 

A more specialized contribution to private international law is the fairly 
brief set of lectures by Professor Werner von Steiger of Berne University 
on the ‘‘Protection of Minors in Private International Law,” emphasizing 
in particular the evolution of the law seen through the comparison of the 
Hague Convention of June 12, 1902, and that of October 5, 1961. 

The complex subject of the relation and interaction of international and 
national law is examined in a commendably fresh approach by Jonkheer 
H. F. van Panhuys of the University of Leyden. He uses a theatrical 
model (in a sense, a communications model) in which the juridieally- 
significant actors carry out their rôles in different settings and, in accord- 
ance with their mandates (a key concept), receive “‘inter-scene’’ di- 
rectives. As several American scholars have shown, a ‘‘communications’’ 
approach has a distinct utility in analyzing responses to norms by those 
authorized to act; certainly the terms of their authority—their mandate— 
are significant elements in the directives they heed, although they are not 
always decisive. Van Panhuys notes that one exception to national man- 
dates is found in the ‘‘imperative commands’’ of international law, but one 
would have wished to see this topic more fully analyzed and considered 
in the light of actual practice. 

Professor G. Venturini of Parma has undertaken an examination of an 
even more elusive set of problems in his lectures entitled ‘‘La portée et 
les Effets Juridiques des Attitudes et des Actes Unilatéraux des Etats.” 
A substantial part of the lectures is devoted to analytical classification of 
various types of juridical acts (¢.g., notification, protest, renunciation) 
and of so-called voluntary acts (“simples faits”) which have juridical 
effects (such as occupation and dereliction). Professor Venturini’s treat- 
ment is in keeping with the analytical tradition of Italian positivism and 
within those limitations it is a useful survey of the development of inter- 
national obligations through unilateral action. A more empirical ap- 
proach, undertaken in terms of expectations, communications (vide van 
Panhuys) and criteria of effectiveness, would seem to be a more fruitful 
approach to understanding how norms develop through processes which 
do not fit mto the categories of treaty and customary law. 

The Hecueil includes three significant contributions concerned with the 
law of international organization; all three, incidentally, are in French. 
Professor E. Jiménez de Aréchaga, the eminent Uruguayan member of 
the International Law Commission, chose the important and controversial 
problem of ‘‘eo-ordination of the systems of the United Nations and the 
Organization of American States for the pacific settlement of disputes 
and collective security.” In large measure the lectures deal with the 
Charter issues raised by the Cuban affair of 1962. While Professor 
Jiménez de Aréchaga is sympathetic to a positive rôle for the O.A.S. 
in keeping the peace, he upholds the view that force may not be used by the 
regional body without prior authorization of the Council under Article 58. 
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He also rejects the position under which the collective self-defense pro- 
vision of Article 51 or the customary right of self-defense would justify 
force in absence of armed attack. On the other hand, he offers a legal 
justification for the United States response in the Cuban affair based on 
the ‘‘tacit and informal’’ agreement by the two major Powers (albeit 
ex post facto) that a sudden and clandestine change of the nuclear status 
quo legitimizes certain self-defense measures. 

In the field of European community law, contentious proceedings chal- 
lenging the legality of measures by organs of the European communities 
are described by Professor de Laubadére of Paris. Huis lectures reveal the 
interesting development of the Court of Justice at Luxembourg not only 
as a guardian of administrative legality but also as an important ‘‘artisan’”’ 
of the evolving economic law of the communities. 

An excellent analysis of the ‘‘quasi-legislative’’ activity of the special- 
ized agencies of the United Nations is found in the lectures of Dr. H. 
Saba, the Legal Adviser of UNESCO and one of the pioneer juridical 
figures in international organization. Dr. Saba succinctly describes the 
variety of conventions, recommendations and standards and the procedures 
employed in their elaboration. He sees evidence of a slowing of tempo 
now that norms have been formulated in the major areas and believes that 
efforts should be directed toward more effective implementation and inte- 
gration into domestic legislation. He advocates a wider réle for non- 
governmental organizations and the establishment of more extended and 
efficacious international supervision, particularly in the field of human 
rights. 

The rôle of International institutions in shaping new law is well brought 
out in two other sets of lectures by distinguished international practi- 
tioners. Judge Manfred Lachs, now of the International Court of Justice 
and previously a leading figure in United Nations legal organs, has traced 
the evolution of the law of outer space in clear and often eloquent sum- 
mary of issues and conclusions, culminating in the 1963 Declaration. As 
Chairman of the Legal Sub-Committee on Outer Space and the repre- 
sentative of Poland, Judge Lachs is an authoritative commentator, though 
not all his interpretations will command full agreement and at times he 
skims over, rather than faces up to, knotty problems. His profuse citation 
of legal literature (in many languages) suggests the melancholy thought 
that rarely, if ever, have so many words been used by so many scholars 
to express so few ideas. That of course is no reflection on Judge Lachs’ 
useful tour d’horizon and scholarly labor. 

Also in the nature of a tour d’horizgon is the contribution of Charles 
Spofford, senior partner in the New York Davis, Polk firm, on ‘‘Third- 
Party Judgment and International Economie Transactions.’’ Mr. Spof- 
ford neatly sums up the development of international arbitration, disposes 
of conceptual obstacles to access of ‘‘non-state’’ parties, urges the wider 
use of general principles of law and looks, perhaps too optimistically, to 
the World Bank Convention as a major step in the institutionalization of 
third-party judgments in economic matters. Some of the footnote ma- 


1969] BOOK REVIEWS AND NOTES 1H 


terial, particularly on enforcement of arbitral awards, has a wealth of 
reference to cases and commentary not easily found elsewhere and will 
surely be of value to practitioners. 

In an entirely different realm, with its own fascination, is an historical 
survey of the law of nations between 100 and 650 A.D. by Professor 
Stephan Verosta, of Vienna University, a legal scholar of exceptional 
learning and breadth of interest. The 600-year period covered was domi- 
nated in Western Asia, Europe and North Africa by the Roman and 
Persian empires, though it included as well numerous political units which 
can be regarded as sovereign. Professor Verosta shows in rich detail how 
many elements of modern international law evolved in that period: diplo- 
matic privileges, treaty law, arbitration, minority rights, asylum and extra- 
dition, state servitudes and the beginnings of ‘‘permanent neutrality’’ 
(effected through a kind of eco-suzerainty over Armenia). The material 
produecd by Professor Verosta’s pioneering effort underlines the relative 
neglect of the historical dimension of international law. General surveys 
such as those of Nussbaum and Stadtmiiller are lamentably inadequate; 
specialized studies are called for and, as these lectures indicate, they can 
provide new perspectives and may even help dispel some myths which 
have political implications. 


OSCAR SCHACHTER 


Manual of Public International Law. Edited by Max Sørensen. (Car-'’ 
negie Endowment for International Peace.) London, Melbourne, To- 
ronto: Maemillan & Co. Ltd.; New York: St. Martin’s Press, 1968. pp. 
Ixv, 930. Index. $12.50; £8 8 s., cloth; 18/ paper, for sale in under- 
developed countries. 


In assembling the scholarly authors of this volume under Max S¢grensen’s 
leadership, the Carnegie Endowment aimed to display ‘‘objectively, from 
an International rather than a national point of view, the status and role 
of international law in.the complex world of to day’’ (p. viii). The 
extent to which this has been achieved will attract a wide range of readers 
all over the world. The price of eight guineas sterling for the hard- 
covered volume is mitigated by the publication of a much cheaper paper- 
back edition that should ensure its wide dissemination in Asia and Africa, 
which was part of the Endowment’s design. 

Parry, El Erian, and Virally write general chapters on the function 
of international law, on international legal organization, and sources 
(Chapters 1, 2 and 3), respectively. The body of the Manual consists of 
chapters on treaties (Parry), subjects of international law (Mugerwa), 
jurisdiction over persons and places (Sahovic and Bishop), state organs 
in their relations, immunities and privileges (Deak), individuals (Oda), 
international responsibility (Aréchaga), economic, social and cultural co- 
operation (Sørensen), dispute settlement (Murty), and use of force by 
states (Skubiszewski). The HEndowment’s wish to secure contributors 
representing ‘‘the major legal systems, traditions and techniques’’ has thus 
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been carried out; the scholars concerned come from Denmark, Egypt, 
France, India, Japan, Poland, Uganda, United Kingdom, U.S., Uruguay 
and Yugoslavia. 

The scope and apparatus of the Manual are admirably conceived. Vast 
areas of law are often covered with admirable conciseness and compre- 
hensiveness—human rights, for example, in all their aspects in 15 pages 
(pp. 495-510) ; individuals as actors and defendants in international pro- 
ceedings in 8 (pp. 511-518); the relations of international and municipal 
law in 6 (pp. 165-170); and the whole law of war and neutrality in 44 
(pp. 799-848). Matters of modern practical flavor often receive com- 
paratively fuller treatment than in the older books, as with international 
responsibility (pp. 5380-603), diplomatic intercourse and immunities (pp. 
395-463), international (including regional) institutions (pp. 57-116), 
jurisdiction not territorially based (pp. 355-380), nationality and status 
of refugees or other stateless persons (pp. 469-494), economic social and 
cultural agencies (pp. 605-671) and the Specialized Agencies (pp. 96- 
113). A similar mood appears often in the problems selected for stress 
within particular chapters; for instance, the distinction between the inter- 
national legal order and the internal order of international institutions, 
and its consequences for state obligations (pp. 159-160), or the distinction 
between voting for a recommendation which binds the voting state and 
that which does not (pp. 160-161). For a comprehensive work of such 
compactness, moreover, the Manual is relatively free of oracular pronounce- 
ments. Difficulties or inadequacies of the law are usually honestly ex- 
posed without being disguised by use of indeterminacies or by putting 
contradictories to bed together with an insulating “‘but’’ between for the 
sake of decency. The reviewer has, it is true, detected some faults of this 
kind in the chapters he has chosen, by dint of his special interests, to dis- 
cuss at some length. But even there, what the authors have to say usually 
remains interesting and instructive. 

The chapters chosen for more detailed comment here are Chapter 10 on 
‘*Tnstitutionalized International Cooperation .. -° by Max Sørensen, and 
Chapter 12 on ‘‘Use of Force by States, Collective Security, Law of War 
and Neutrality,’’ by K. Skubiszewski. 

Proceeding from a fruitful distinction between bilateral and ‘‘insti- 
tutionalized international’’ co-operation (pp. 606-610), Max Sørensen 
presents the essential functions of a wide span of international and supra- 
national institutions in a manner which will assuredly be most helpful 
to students. They are introduced to a variety of organizations with fune- 
tions ranging from development and social welfare to meteorology and 
health services, including international payments, trade and finance (pp. 
610-628) ; transport and communications (pp. 629-643) ; labor protection, 
social welfare and health (pp. 644-650) ; culture, science and technology 
(pp. 651-663) ; and finally, international development assistance (pp. 664~ 
666). Placed, as all this is, after the traditional subjects of the law of 
peace, the discussion provides a suggestive transition to the law concern- 
ing conflicts between states, implying perhaps the subtle thesis that fuller 
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co-operation of this kind is essential for the forestalling of conflict. De- 
spite the enforced brevity, moreover, the author still has time to highlight 
distinctive features, for instance, the rôle of the International Labor Or- 
ganization in establishing the ‘‘general principle’’of freedom of associa- 
tion (pp. 645-646), or the paradoxes of the legal ‘‘nonentity’’ of GATT 
in relation to the effectiveness of its procedures and institutional arrange- 
ments for handling conflicts (p. 620). A general mood for optimism is 
deepened by appropriate observations from time to time (see, e.g., pp. 
612-614, 619) on the sacrifices of sovereignty for states participating in 
such institutions. 

This inspirational mood, added to so much accurate and well-presented 
information, stirs admiration, but it also stirs some dissatisfaction as well. 
For if the student is here to be guided in mood as well as knowledge, he 
should be exposed to a far more systematic assessment of the impact of 
these institutions on international politics, economics and law. It does 
not sufficiently balance the rather casually injected optimism to add a 
phrase or two about the inadequacy of ‘‘existing institutional arrange- 
ments’’ to meet the problems of developing countries (p. 629); or even 
to acknowledge (despite the recurring stress on the ‘‘new legal principles”? 
favoring the recipient states) that international development assistance, 
linked as it is with the attainment of human welfare, is not ‘‘a question 
of legal analysis and evaluation.’’ (P. 665.) 

A manual of mternational law, indeed, might excusably have avoided 
altogether speculation concerning the potential contribution of these insti- 
tutions to human salvation. But once the matter is broached at all, 
students should surely be made aware that the hope of attaining even 
a modicum of equality in a world order through interaction between state 
entities and a multitude of functional mternational institutions remains 
highly problematic. We have glimpses, no doubt, with agencies like the 
World Bank, or European regional agencies, or United Nations technical 
assistance, of devices for guiding or controlling redistribution of the 
world’s goods through to their allocation among human beings within the 
municipal societies concerned. But they are still the barest glimpses only. 
The European experience, because of the degree of reciprocity there 
present, is only of limited general persuasiveness. The demands for co- 
operation and renunciation have not there involved such gross disparities 
of human standards, cultural as well as economic, as those between 
Western and African and Asian nations. Nor are these institutions 
weighed down with the heavy burdens of past exploitations, of resent- 
ments of the exploited, of guilt of the exploiters. 

In Chapter 12 on the use of force by states and related topics, Pro- 
fessor Skubiszewski presents well the tangle of basic issues, with the formal 
instruments, operative or abortive, on which they depend, some modern 
causes célébres such as the Cuban quarantine, and the surrounding doc- 
trinal controversies which these have raised. If his conclusion is dubious 
that states cannot resort to force ‘‘unless they are expressly permitted by 
the Charter”? (p. 748, italics supplied), the more critical student is at 
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least given a basis for suspecting this. The chapter pronounces as for- 
bidden force the sending or permitting of ‘‘armed groups, Including non- 
nationals, across the frontier to operate in another State.’’ The use of the 
Bay of Pigs incident as one example is predictable. The use of North 
Viet-Nam’s support of the Vietcong in South Viet-Nam for another is 
less so; and the author’s complete silence in this context concerning nearly 
two decades of resort to this kind of foree by various Arab states against 
Israel is positively startling. Yet here, too, the alert reader is at least 
put on inquiry. Again, the author’s efforts both to exclude domestic 
conflict from the prohibition of the use of force, and to justify United 
Nations action against apartheid (pp. 748-749), reads lamely to the mind 
and warmly to the heart, like that action itself. Yet in the end he does 
finally (on p. 750) confront the student with the unsolved perplexities 
surrounding foreign support of insurgents or legitimate governments, 
which have for years now dominated the play of force in Africa, in Viet- 
Nam, and recently in Czechoslovakia. He does all this, intriguingly 
enough, without using in this context the phrase ‘‘wars of liberation,’’ 
and (for that matter) without mentioning either the U.S.S.R. or the 
People’s Republic of China. 

Departing at least on this point from Dr. Brownlie’s myth that the 
year 1930 was a turning point in the ouster of war by law, this work 
acknowledges that war has since remained endemic (p. 751). The author 
blandly (and somewhat inconsequentially) maintains that the Kellogg- 
Briand Pact and the U.N. Charter have now enabled us ‘‘to determine 
the lawfulness of any resort to force.” In support of this, Article 2(4) 
is read (or is it misread?) in a manner at any rate now rather fashionable 
to forbid all threat or use of force simpliciter (thus ignoring all the words 
which follow in its text). Yet, before he is through, Professor Skubis- 
zewski has had to add the sweeping warning that neither Article 2(4) 
nor the law on intervention affords specific or clear standards of be- 
havior for controlling forceful subversive intervention or the victim’s 
forceful reaction thereto (p. 760). So that in a world where, as Viet-Nam 
and Czechoslovakia show, the devil of force prowls in the cloak of the 
vindieator or defender (or subverter) of other nations’ liberties or internal 
social systems, the thoughtful reader immediately wonders what to make 
of the preceding declaration of clarity of the law’s categorization of force. 

Professor Skubiszewski’s next section (pp. 760—764) leads also to an 
apparently clear conclusion, namely, that the Charter has eliminated the 
admissibility of forcible reactions on grounds of self-preservation, self- 
help and necessity. He tempers this conclusion by adding the words, ‘‘as 
understood by the state concerned” (p. 764). If by all this he is merely 
affirming the power of international organs to review such issues, this 
would be unexceptionable. But one would still have to observe that such 
organs are often in fact unable to make such review effective. Even as 
the Manual was appearing, the Security Council was prevented from re- 
viewing Egypt’s blockade of the Straits of Tiran and the investment 
of Israel by Arab armies, in May, 1967, and (not long thereafter) the 
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Soviet armed invasion of Czechoslovakia, in August, 1968. The author’s 
discussion here seems (rather rarely for him) positively misleading. 

The further exceptions to the illegality of force admitted by this text 
are (1) individual self-defense (pp. 765-768); (2) collective self-defense 
(pp. 768-770); (3) “fight for independence” from ‘‘colonial empire’’ 
(pp. 771-772) ; (4) certain non-controversial cases of use of force on the 
high seas, for instance, against the slave trade; or by neutrals against 
unlawful belligerent naval measures; or response to intrusion on territory; 
or to guard against natural catastrophe; or of a neutral state to vindicate 
its maritime neutrality (pp. 771-776). 

On self-defense by individual states the author expounds, fairly enough, 
the kind of position long taken by this reviewer, namely, that ‘‘ Article 
öl does not regulate, let alone restrict self-defense in situations other than 
the occurrence of (an armed attack).’’ (I would not myself, however, ac- 
cept without further specification the too broad statement that on this view 
self-defense would be lawful as soon as ‘‘an essential right has been in- 
fringed” (pp. 765-766).) The author, at any rate, rejects this view in 
favor of that of Dr. Brownlie’s International Law and the Use of Force by 
States (1963), in particular pp. 231-280 of it. It is puzzling that an ac- 
count relying so heavily on Dr. Brownlie’s work should be quite inadver- 
tent to this reviewer’s still unanswered critique of that work on some of the 
very points here at issue (59 A.J.I.L. 896-403 (1965)). And as with the 
matter of self-preservation just mentioned, the author glides lightly over 
the frequency of Security Council paralyses on such crucial questions as 
whether particular uses of force are ‘‘armed attack‘‘ rather than ‘‘self- 
defense,’’ and as to what should be done in a particular case to end them, 
whatever they are (see esp. p. 768). 

His account, finally, is no more convincing than Dr. Brownlie’s, resting 
(as he admits) on a quite ‘‘untechnical’’ reliance on ‘‘the principle of 
effectiveness” bolstered by inconclusive particular instances. By remark- 
able contrast, he is content to give a highly ‘‘technical’’ import to ‘‘col- 
lective self-defense’’; and he there manifests but slight concern for ‘“‘the 
principle of effectiveness.” This swings his position back on this matter 
nearer to the view taken in 1954 in Legal Controls of International Con- 
flict (here cited as ‘‘Stone, Conflict) 248-251, 2638-265, 273-281, as 
opposed, for example, to later views such as Dr. Bowett’s. He is con- 
cerned, as was that work of 1954, to dispel any confusion between exercise 
by states of the right of ‘‘collective self-defense’’ (of which a useful list 
of post-1945 instances is given) with the ‘‘collective security’’ system of 
the United Nations properly so-called (pp. 768—770). 

The difficulties in the author’s position are naturally compounded when 
he approaches the relations of war to aggression, armed attack and breach 
of peace (pp. 776-779). Denying that anything except ‘‘armed attack’’ 
which has actually occurred can ground self-defense, he still has to admit 
the obvious fact that in the nuclear age ‘‘the difference between actual and 
imminent becomes negligible.” His bland conclusion is that the only 
course legally open to the ‘‘helpless victim’’ in the face of ‘‘the actual 
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intention and ... mounting of a nuclear attack’’ is to appeal to the 
Security Council on grounds of ‘‘threat to the peace’’ (p. 778). And 
this leads him to admit that the law here really offers no solution, so that 
‘*the discussion of lawyers as to whether States have a right to determine 
that an armed attack has taken place is inconclusive” (p. 779). This is 
a surprising end, indeed, to what started out as a wholesale endorsement 
of the more dogmatic and restrictive view of the scope of legally permis- 
sible force under the Charter. (See pp. 767-768, and p. 161 above.) The 
surprise 1s sharpened by recalling that in the gravest cases (for instance, 
Israel, May, 1967, Czechoslovakia, August, 1968) there is usually a veto 
standing ready to prevent a binding Security Council determination under 
Article 39. It becomes almost painful when the author also confesses 
that he can find no clear criterion of either ‘‘threat of force” under Article 
2(4) or of ‘‘threat to the peace’’ under Article 39 (p. 780). For all that 
the author’s version of the extreme restrictive view would then be saying 
is that the Security Council decides each case on its merits, ¿f it can (p. 
780). 

The license for force in struggles for independence of colonies is pre- 
sented as arising from the non-application of Charter principles to a 
people’s struggle against the established authority within its state (pp. 
771-772). The idea of many African states that such force is ‘‘self-de- 
fense’’ by the insurgents viewed as an inchoate independent state is pro- 
nounced debatable. The author prefers to say simply that ‘‘a war of 
liberation’’ is lawful (p. 771). But this, commendably frank as it is, does 
not explain how the non-applicability of the Charter within a state 
(which is his main principle) and Article 2(7) itself, can tolerate pur- 
portedly magisterial U.N. action against South Africa im respect of the 
apartheid policy. Declarations of the General Assembly can be invoked 
(p. 772); but for lawyers (even if they oppose apartheid), the legal 
question of the power of the General Assembly still remains. This kind of 
evasion of main issues does not, of course, help students to understand 
the contemporary plight; but fortunately, it is characteristic neither of the 
volume as a whole nor even of Dr. Skubiszewski’s contribution. 

Directness and realism happily reassert themselves when the use of 
force by international organs is approached. The author admits the diff- 
culties of the General Assembly’s powers under the Uniting for Peace 
Resolutions (pp. 782-799, esp. 792-795), and he presents well the Soviet 
legal challenge to them. (It would, however, have been interesting to 
have his rationalization in the light of the Soviet Union’s attempted use 
of the General Assembly, during the Middle East crisis of 1967, to over- 
ride the Security Council’s refusal to declare Israel an aggressor.) The 
balanced sophistication of many of these pages quite reconciles me to their 
lack of any reference to the reviewer’s own theories of the legal basis 
of action under the Uniting for Peace Resolutions (Stone, Conflict 266- 
281). 

The concluding pages of the Manual (pp. 799-843) say all that can 
reasonably be expected in a mere 44 pages about the law of war and 
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neutrality. Here again, in view of the high quality, the reviewer willingly 
suppresses a reaction of mixed pride and dismay. At this point the work 
Legal Controls of International Conflict, 488 pages of which are devoted 
to the law of war and neutrality, is duly listed in the bibliography. But 
the only sign that its contents have been consulted is on a single line of 
a single page in which the name of the book appears in a string citation 
on the concept of ‘‘war.’’ Monumenta perenmus aere sic pereunt! 

Interest in the related problem of the validity of imposed treaties, 
led me to the chapter on the Law of Treaties by Clive Parry (pp. 175- 
241). This manifests in general qualities of conciseness, comprehensive- 
ness and sensitivity to contemporary preoccupations. Yet it is curious that 
neither the perceptive section on voidability of treaties for duress, nor its 
bibliography (pp. 202-208, 244) alerts the student to the decade and more 
of active debate on this matter in the International Law Commission, and 
to the fact that Article 49 of the Commission’s draft on treaties dealing 
with duress came in 1968 before the Vienna Conference on that draft. 
(For a discussion of Article 49, see Julius Stone, ‘‘The International Law 
Commission and Imposed Treaties of Peace,” 8 Vurgima Journal of 
International Law 346-373 (1968).) No doubt part of the reason is the 
long time-table for processing a book of this kind. Yet on so current and 
fluid a matter it seems strange that Paul Guggenheim’s general lectures 
on ‘‘The Validity and Nullity of International Juridical Acts,” 74 Hague 
Recueil 195 (1949), is the latest work cited. Still Clive Parry’s discus- 
sion of duress has some acute points; but it has some obscure ones as well. 
Certainly, it is difficult to see how he helps towards a solution for the 
problem of coerced treaties by juxtaposing the assertion that ‘‘interna- 
tional law has never conceded to States an absolute right of war,’’ with 
the assertion that international law recognizes the validity of the imposed 
peace treaty on the same ground that municipal contracts induced by eco- 
nomie stress in municipal law are deemed valid (at p. 202; emphasis added. 
See generally pp. 202-205). 

An important part of the design of this excellent Manual is to provide 
an up-to-date authoritative guide to the literature on each major subject. 
A valiant effort towards this has been made at the end of each chapter, 
and there is also an excellent listing at the end of the book of collections 
of treaties, of decisions, of United Nations and Specialized Agencies docu- 
mentation, of general works on international law, and of periodicals and 
yearbooks of international law (pp. 855-892). The end-of-chapter listings, 
despite their general helpfulness, show signs of having been done on a 
rather mechanical or verbal basis, reminding me of a recent juris- 
prudential bibliography on the subject of ‘‘Justice.’’ In it the eminent 
(here unnamed) jurisprudent listed many jurisprudential items in the 
titles of which the word ‘‘justice’’ appeared, including not a few of a 
rather slight nature. But there was no mention of a 975-page work en- 
titled The Province and Function of Law, of which no less than 272 pages 
were wholly devoted to justice, and most of the rest were very relevant 
to it. 
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I may offer, first, an example not personally invidious. It is strange to 
find listed under ‘‘Judicial Settlement”? (p. 736) my short treatment, The 
International Court and World Crisis, but not my longer treatment in 
Stone, Conflict 107-164. And though no less than 217 pages (67-284) of 
the last-named book are devoted to settlement of disputes, that book is 
simply not listed at all in the chapter of the Manual dealing with the sub- 
ject. Again, that same 1954 work treated ‘‘Eeconomic Warfare” (it is 
believed for the first time in a legal treatise) as a main legal division, 
devoting to it more than 100 pages (451-5438, 599-608). In the Manual’s 
guided reading list on economic warfare on pages 852—853, which includes 
diverse materials of varied size and significance, this 100-page treatment 
is simply omitted. Still again, the 1954 title is listed as a work on ‘‘the 
use of foree’’ generally by states; yet the book, Aggression and World 
Order (1958), which is wholly focused on the use of force by states, is 
again simply omitted there under that title. It is featured (no doubt 
thanks to the appearance of that word in its title) under the head ‘‘Ag- 
gression.” These examples are, perhaps sufficient to alert the editor of 
future editions to the likelihood that similar lapses, based on excessive 
reliance on words in titles, may affect works of other authors, and on other 
subjects. 

None of the preceding comments are intended to modify the Judgment 
that the twelve chapters of the Manual represent an outstanding co- 
operative effort of international legal scholarship, which has in turn pro- 
duced a first-rate textbook. A high tribute is due to Max S¢rensen’s 
editorship, and to Francis Deak, who conceived the Manual, shared in its 
over-all tasks, and must now take his meed of praise for the high level 
of performance. Compared with even up-to-date editions of the major 
textbooks, the Manual maintains (as even the present critical account in- 
dicates) a general air of modernity and relevance to the contemporary 
world. The Carnegie Endowment is again to be felicitated on its service 
to the extension of knowledge of international law. 

JULIUS STONE 


Soviet Yearbook of International Law, 1964-1965. Soviet Association of 
International Law. (In Russian, with English Summaries of Articles.) 
Moscow: Publishing House ‘‘Nauka,’’ 1966. pp. 511. 3 Rubles, 38 
Kopecks. 


The words ‘‘peaceful coexistence’’ appear nowhere in the titles of 
articles or notes published in the 1964-1965 volume in the Soviet As- 
sociation’s noted series. This marks a change from volumes since 1961, 
when the Communist Party adopted the principle as the basis of its 
foreign policy. Previous volumes had reflected the principle in wide 
use of the concept. Perhaps the omission is fortuitous, for the volume 
under review is devoted primarily to the United Nations and international 
agencies, beginning with a discouraged leading article by Dr. O. V. 
Bogdanov summarizing twenty years of the United Nations. He finds the 
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organization thwarted at every turn by attempts of the ‘‘imperialist 
Powers’’ to subvert it. 

‘‘ Coexistence” has not, however, entirely disappeared from the body 
of articles, for it is made the focus in three papers: one discussing the 
right of self-determination, one the work of the United Nation’s ad hoc 
committee on examination of the principles of international law, and one 
on the 5lst Conference of the International Law Association. R. A. 
Tuzmukhamedov indicates that the right of self-determination gives a right 
to wars of liberation and to Soviet.aid to them without violating the 
principles of peaceful coexistence O. Khlestov declares its elaboration 
the major subject of the work of the ad hoc committee, and I. Blishchenko 
claims that the LL.A. ‘‘approved’’ [odobraiet| the draft declaration of 
principles of the law of peaceful coexistence. The latter two references 
are strained, for the majority of U.N. Members refused to name the ad hoc 
committee a committee on peaceful coexistence and denied that it was to 
develop a new law, such as proponents of the concept desire. As to the 
LL.A. reference, the committee carefully chose the word ‘‘aecept’’ when 
treating of the draft declaration instead of ‘‘approve,’’ and did so only 
to avoid ruffling feathers by committing the draft to the files rather than 
making it an Association document. 

While peaceful coexistence with its overtones of continuing struggle 
between states in all but war remains in the record and is restated when not 
appropriate to issues under discussion, it has been muted, and the volume 
bears testimony to some positive positions that deserve attention. ‘There 
are points where Soviet interests coincide with those of many others. 
Thus, M. M. Boguslavsky elaborates on Soviet signature in 1965 of the 
Paris Convention on the Protection of Industrial Property, and shows 
how Sovict interests are now furthered by recognition of foreign patents 
so as to obtain recognition abroad of their own inventors’ labors. Also 
in a study of the continental shelf, A. A. Volkov refuses to accept the 
exaggerated claims of a few states to territorial rights over fishing beds 
far at sea. He notes, as would any United States author, that this violates 
the freedom of the seas, for both states have fishing fleets they wish to 
protect. Since Sovict authors are more closely attuned to official po- 
sitions than those in the United States, it is not surprising that V. I. 
Sapozhnikov argues against placing natural resources upon the land 
under any international agency, the U.N. included. 

In human rights, the well-known Soviet position is restated: no indi- 
vidual may claim U.N. protection against his own state, for the U.N. 
human rights jurisdiction is limited to preventing danger to the peace, and 
this means when there is massive discrimination against a whole race, as 
in apartheid. Dr. N. A. Ushakov, the Editor-in-Chief of the volume, 
rejects also the status of the individual as a subject of international law,- 
although he is ready to accept ‘‘nations’’ as such. This leads him to 
conclude that an independent state which enters a federation may always 
secede as an aspect of its right of self-determination. One can but wonder 
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how many of the world’s federations would accept this principle, even 
though some state it in their constitutions. 

Once again the editors are to be congratulated on their most valuable 
compendium of articles on a wide variety of subjects on which the Soviet 
positions are stated forthrightly in clear Russian, some even with English 
summaries. The editors do not, of course, expect the scholars of the 
world to agree, for they cite Westerners extensively to suggest that they 
are fighting an uphill battle on many points. Still, in spite of inevitable 
disagreement, and not always based on ‘‘class’’ as the authors seem to 
suggest, the volume is helpful. It makes it possible for men of good 
will to identify the areas on which a step-by-step approach to strengthen- 
ing of a world of co-operation is possible. Perhaps no more can be asked 
so long as the winds of competing ideologies still blow hard and where 
there is much disagreement not only between East and West but between 
each of them and considerable portions of the non-committed world. 


JoHN N. HAZARD 


Soviet Citizenship Law. By George Ginsburgs. (Law in Eastern 
Europe, Vol. 15.) Leyden: A. W. Sijthoff, 1968. pp. 270. FI. 34. 


Karl Marx envisaged a proletariat that would know no nationality. 
Lenin moved in this direction after the Russian Revolution by permitting 
an alien residing within the Russian Republic to obtain citizenship. By 
1924 the newly formed U.S.S.R. enacted a general law presuming citizen- 
ship in any resident who did not claim and prove his foreign nationality. 
Any workman or peasant residing within the U.S.S.R. could exercise the 
franchise, even if he were a foreigner, and many did. Such was the 
spirit of proletarian internationalism in the 1920’s. 

The distance traveled since that time is the subject of this volume, pre- 
pared with Professor Ginsburg’s noted care for detail. He concludes 
that Soviet citizenship law is as restrictive and as bureaucratically ad- 
ministered as that of any other state today. What novelty there is can 
be explained by a passionate desire to preserve state security, a sense of 
ethnic fraternity which makes for ethnic in-gathering, a determination 
to permit no citizen leaving the U.S.S.R. to obtain protection abroad as a 
‘‘refugee,’’ and militant nationalism. 

From the lawyer’s point of view the book is justified because the cur- 
rently valid citizenship law of 1938 is only a skeleton blueprint, in spite 
of disclaimer that prior laws still have effect. Thus, the rule of jus 
sanguinis, which is commonly accepted both within the U.S.S.R. and 
abroad as the basis of Soviet citizenship, is not stated in the 1938 law. It 
is simply assumed as continuing from earlier legislation. 

What remains from ‘‘worker solidarity’’ is to be found in simplified 
procedures for citizens of Peoples’ Democracies wishing to obtain Soviet 
citizenship, but generally citizenship can be gained and surrendered only 
through procedures which are complex and time-consuming. 

Ginsburgs is discouraged by Soviet unwillingness to participate in inter- 
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national efforts to regularize citizenship practices. Except for signature 
of the Convention on the Citizenship of Married Women, from which there 
has not as yet resulted any amendment of Soviet legislation, Soviet diplo- 
mats have opposed international regulation, preferring to hold to the rule 
that citizenship is the concern of a state’s private business. This is so 
even when statelessness results from unilateral legislation, as has occurred 
frequently in the U.S.S.R., as Ginsburgs documents fully. Although se- 
curity might be achieved by taking protective measures against unde- 
sirables as Soviet citizens, Soviet policy-makers seem to have preferred to 
make such persons enemy outsiders rather than punished members of 
the Socialist body politic. 

The chapters on agreements with border states after the war when 
populations were moved are unusually well documented. From these 
Ginsburgs concludes that the genuine option system was rejected for all 
but a few noted minorities, and that here the need for security resulted 
in expulsion in effect from strategic border zones of ethnic minorities 
and in the in-gathering of Slavs whether they wanted to leave or not. 

Ginsbures expresses in his last sentence ‘‘cautious optimism’’ that inter- 
national collaboration may gain headway as time passes, but there is little 
in his book to suggest it. He proves himself to be a discouraged analyst, 
and the details of his record will make refutation by more optimistic 
critics difficult. Practicing lawyers who may have to find Soviet legisla- 
tion will welcome this book, for it provides exhaustive and well-documented 
treatment of the theme. 

JoHN N. HAZARD 


The Nationality of Ships. By Herman Meyers. Foreword by D. H. N. 
Johnson. The Hague: Martinus Nijhoff, 1967. pp. xiii, 395. Index, 
Gld. 42. 


In the past decade the problem of the nationality of ships has received 
a good deal of attention in international shipping circles and among 
students and practitioners of international law. This revival of interest 
in an established institution of the law of the sea has been due primarily 
to the spectacular growth of the ‘‘flags of convenience’ and the various 
domestic and international controversies caused by this phenomenon. 

Until the appearance of Meyers’ book, a comprehensive and up-to-date 
study of the nationality of ships was lackmg. True, the reviewer’s study 
of flags of convenience (1962) + and similar studies that followed it, pri- 
marily in Europe, dealt with much of what Meyers examines in his book 
but, unlike Meyers’ work, concentrated on the nationality of the PanLibHon 
vessels without discussing the nationality of ships in a comprehensive way. 
The work of Rienow (1937) remains a classic but discusses only one aspect 
of the topic and needs some up-dating. The Dutch monograph by Van 
Zijst (1897), the French study by Cantillon de Tramont (1907) and the 
German monograph by Heyek (1935) are largely of historical interest. 


1 Reviewed in 57 A.J.LL, 949 (1963). 
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Florio’s work is more recent (1957), but it could not yet take into account 
the Geneva Conference on the Law of the Sea of 1958. Meyers’ work 
therefore fills a gap in the contemporary literature. 

In the author’s words, the purpose of his study is 


the compilation and analysis from the point of view of international 
law of the complex and juridical phenomena and questions involved 
in the unilateral act—and its international recognition—by which a 
i 2 other international person creates the nationality of a ship. 
(P. vii. 


The author has successfully achieved his objective because his framework 
of analysis skillfully and in a scholarly manner includes virtually all the 
basie international law aspects of the nationality of ships in time of peace. 
The author must be especially commended for his persevering effort at 
clarifying and defining some of the obscure and ambiguous terms in which 
international law so much abounds, such as ‘‘nationality,’’ ‘‘jurisdiction’’ 
and other terms to which reference will be made below. 

Chapter I, Introduction (pp. 1-30) is devoted to the analysis of the two 
key terms ‘‘ship’’ and ‘‘nationality.’’ The author correctly concludes 
that the only internationally applicable test of a ship is that it be a device 
capable of maritime navigation. Following Pinto, Meyers rejects the term 
‘nationality’’ in its application to ships and, following Schwarzenberger, 
adopts the term ‘‘allocation’’ instead. The term ‘‘nationality’’ appears, 
however, in the title of the book ‘‘for the sake of immediate intelligibility 
and out of reverence for history.’’ (P. i.) 

Chapter II, ‘‘The Meaning of Allocation’’ (pp. 31-121), describes at 
length the content of allocation, defined as ‘‘international rights and duties 
a state acquires by placing the users of a ship under its authority, that 
is by ‘immatriculating’ them.’’ (Pp. 30, note 4, 129.) The author’s 
treatment of the jurisdictional issues follows the traditional rule of the 
exclusive jurisdiction of the flag state on the high seas, subject only to 
the exceptions laid down in the Convention on the High Seas and other 
pertinent international agreements. Meyers criticizes as unlawful at- 
tempts to extend the application of the United States labor laws to foreign 
ships on the high seas. He admits that the U.S. Supreme Court’s de- 
cision in McCulloch v. Sociedad Nacional de Marineros de Honduras? 
recognized the contradiction in the American attitude between upholding 
as valid allocation to flag-of-convenience ships on the one hand, and non- 
acceptance of the consequences of that allocation because of American 
ownership and control, on the other, but predicts that ‘‘whenever it can 
be rendered plausible that Congress desired the paradox, the Supreme 
Court will continue to support it.” (P. 68.) Meyers is right again, 
pointing out inconsistencies of the American position concerning the vital 
issue of the so called ‘‘effective United States control’? over American- 
owned PanLibHon vessels. Criticizing the present reviewer’s speculations 
on this subject, however, Meyers fails to notice the reviewer’s censure 


2372 U. S. 10 (1963); 57 A.J.L.L. 659 (1963). 
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of the international law position of the United States and his plea for 
conclusion of treaty arrangements with the flag-of-convenienee countries 
in order to provide a legal basis for the United States position which, the 
reviewer must agree, is not strong under the present arrangements. The 
author rejects the view of those who, following the Nottebohm decision, 
wish to split diplomatic protection from other consequences of immatricula- 
tion, and proves that, unless expressly provided by an international 
agreement, the flag state may protect all its ship-users, including those of 
foreign nationality. 

In Chapter III, ‘The Acquisition of Allocation’’ (pp. 122-195), the 
author subjects to rigorous serutiny the meaning of the terms ‘‘registra- 
tion,’’ ‘‘documentation,’’ and “‘flag,’’ which have given rise to much con- 
fusion in the text of the Convention on the High Seas. He correctly 
argues that a state may choose at its own discretion the national conditions 
on which it is prepared to consider a ship as having its nationality. He 
adds, however,—and rightly so—that for reasons of security of interna- 
tional intercourse these conditions have to be fixed and made known 
(‘‘cognoscible’’) to others by means of the ‘‘indicators’’ of registration, 
documents, or flying the flag. 

In Chapter IV, ‘‘Sufficient Authority’’ (pp. 196-299), the author takes 
up the issue of the celebrated requirement of ‘‘genuine link” whose 
history and evolution he traces until the insertion of the clause in Article 
5 of the Convention on the High Seas. The present reviewer cannot but 
agree with Meyers’ rejection of the economic (ownership, operation) in- 
terpretation of the controversial clause and his definition of the genuine 
link as ‘‘the means required for the establishment and maintenance of 
sufficient authority of the flag state over its ship-users.’’ (P. 249.) In 
this sense the requirement is as old as nationality of ships itself, but the 
expression ‘‘genuine link’’ is vague and as such it should not have been 
added to other vague terms with which Meyers grapples in his book. The 
reviewer believes that the “‘genuine link” clause was introduced into the 
draft of the Convention at the stage when a different content was ascribed 
to it (national ownership, for example) and was not eliminated after 
emphasis had shifted to the effective jurisdiction and control interpreta- 
tion. Meyers, however, does not draw the logical conclusion that the 
elimination of the clause, with the retention of the ‘‘effective jurisdiction 
and control’ requirement, would have greatly contributed to the elarifi- 
cation of the text of Article 5 of the Convention. Non-recognition is 
possible, according to Meyers, but he cannot quote any actual cases, adding 
that non-recognition cannot be presumed and that a heavy burden of proof 
would lie on the state alleging lack of genuine link. His conclusion on the 
position of Liberia is that if an international court were to pronounce on 
Liberia’s genuine link with her ships, it would probably answer the ques- 
tion in the affirmative. The reviewer must agree with this opinion as well 
as with Meyers’ general conclusion on Liberia’s status as a maritime 
country that a definitive answer would require further examination of 
facts. 
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Chapter V, ‘‘Three Practical Questions’ (pp. 300-351), is a valuable 
contribution to the study of the loss and change of nationality of ships, 
‘‘stateless ships,’’ and ships flying the flag of an international organiza- 
tion. Chapter VI (pp. 852-368) contains an excellent summary. 

Taken as a whole, the book is a most important addition to the litera- 
ture of the law of the sea. One may disagree with some of the author’s 
conclusions, but one can certainly venture the opinion that Meyers’ book 
will be widely accepted as a definitive study of an important chapter of 
the international law of the sea. 

BoresLAw ApAam BOCZEK 
Kent State University 


The River Basin in History and Law. By Ludwik A. Teclaff. The Hague: 
Martinus Nijhoff, 1967. pp. xxiv, 228. Index. FI. 29.50. 


Few extra-legal assumptions have ‘‘eluded’’ our close scrutiny more 
successfully than the assumed validity of the notion of the drainage basin. 
Dr. Teclaff, Law Librarian and Professor of International Law at Fordham 
University, comes to this problem as neither opponent nor proponent, 
although he became associated with those of us at the now-coneluded Inter- 
national Rivers Research Project of the New York University School of 
Law who were clearly basin-oriented. 

The purpose of the study is to discover the extent to which the basin 
has been the organizing principle in the past—from earliest to most re- 
cent times—and to assess the employment of the concept as the ‘‘natural’’ 
or best-available spatial unit for the legal regime for ‘‘sweet waters.’’ 
In this the author proceeds objectively and succeeds admirably. Evidence 
is produced of considerable early awareness of certain physical interrela- 
tionships on the part of the political authorities, in other words, that a 
river and its tributaries (and lakes) had been viewed as a ‘“‘system’’ for 
some purposes—usually navigation or irrigation. Today, however, our 
supply of good water is, in most areas, simply madequate to allow the 
continuation of unco-ordinated satisfaction of one water demand here and 
now, and another demand there and later (if not now), even if river system 
or drainage basin be the approach. Nonetheless, water budget, water 
cycle, underground supply, run-off control, multi-purpose planning, and 
numerous other concepts and phenomena involved in effective water man- 
agement, have yet an academic ring. Only in very recent decades has the 
totality of relationships become clear to any sizeable number of political 
or legal decision-makers. The provision of the requisite administrative 
machinery is unfortunately still a rarity even for rivers totally within one 
State or Province, as the author demonstrates. Thus far, not one interna- 
tional river is comprehensively treated. 

The 1958 New York Conference resolution of the International Law 
Association is, meanwhile, repeatedly quoted with approval by com- 
mentator and legal adviser alike. It was there determined to be an agreed 
principle of international law that ‘‘a system of rivers and lakes in a 
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drainage basin should be treated as an integrated whole (and not piece- 
meal).’’ (I.L.A., Report of the Forty-Eighth Conference 99 [1958]). 
This legal proposition depends upon a ‘‘social engineering’’ proposition 
that there is an apparent ecological unity promoted, or even caused, by the 
physical relationships within the watershed area. This resulting ecologi- 
cal unity (with its significant economic and other consequences), while 
not entire or exclusive, thus prompts us to look upon the territorial basin 
as the most rational spatial reach for the ordering of human relationships 
with respect to water use. The formulation of a legal regime comprehend- 
ing and also isolating the drainage basin follows ‘‘naturally.’’ 

A wide variety of regimes has in fact developed, usually with con- 
Spicuous limitations or many missing links. The various arrangements are 
identified individually—world-wide—and examined by Dr. Teclaff. The 
several international river basin commissions are likewise described and 
evaluated. The Southwest water plan (U. S.) and the bold, if not impu- 
dent, North American Water & Power Alliance Plan—both illustrations 
of a ‘‘supra-basin’’ approach—are very properly discussed in this con- 
text. For the question Professor Teclaff is really asking is, Just how 
fruitful in the long run is it to build our legal structures for water manage- 
ment upon the foundation of ‘‘basin’’? What about the increasingly 
common extra-basin diversion of water—or of power generated by water? 
What about subterranean flows, which may have origins, directions and 
limits not coincidental with the surface watershed? What about the re- 
lationships to other resources—forest, mineral, soil, ete-—whose patterns 
of distribution and exploitation are, again, not confined to the basin? 
Roads and railroads, power lines and boundary lines, wild life and plant 
life—all cross and crisscross the watershed line with a frequency and 
impunity that should give pause to one in the service of the basin concept. 

More recently, Dr. Teclaff points out, voices are raised in defense of 
the basin principle in order to oppose those who would extend the organiz- 
ing basis for water to a broader unit—the region or continent. For those 
who have spent years ‘‘selling’’ basın in an effort to overcome the 
provincialism and other drawbacks associated with national and even 
smaller frames, this may come as something of a shock. The once-radical 
is, prior to widespread realization in practice, tagged as outmoded—in 
terms of some of its own pet arguments. But the regionalist must look 
over his shoulder nervously. The globalist cannot be far behind. What 
is, then, the optimum unit? Based on the careful findings in this 
scholarly work, there is much life left in the basin concept. Indeed, 
states have just begun to talk to their co-basin states in ‘‘basin’’ terms. 
Working things out at this level will be difficult and protracted; Jumping 
to a regional or continental level, just that much more complex and 
futuristic. But the image of a ‘‘noble basin,’’ sacred, aloof and self- 
sufficient, 1s laid to rest. 

The work is well written and well edited. This monograph is obvi- 
ously destined to be relied upon indefinitely as the study of river basin 


ractice. 
P Rosert D. Hayton 
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International Law in an Organizing World. By William L. Tung. New 
York: Thomas Y. Crowell Co., 1968. pp. xxix, 604. Index. $8.75. 


The old and the new, the law of an unorganized world, in which war 
and the trappings of war dominated and power politics reigned almost 
supreme, and the law of international co-operation bringing under eon- 
trol an ever widening range of common interests—such is the contrast 
presented to us in little more than half a century. The progress we have 
made is heartening; institutions have been developed which the most 
optimistic of jurists could not have believed practical. But new energies 
have been released and the gain in organization has been offset in part 
by defiance of the law from sources hitherto dormant. 

One can only admire, therefore, the courage with which a teacher and 
scholar undertakes to tell the story once more and put the events of the day 
in a new light. Dr. Tung, being versed in the law of the Far East as 
well as in that of the West, seeks to balance principle against fact, law 
against power politics, national interests against the general welfare. In 
doing so he has the advantage of having served in the government of his 
native China, and in later years of having studied and taught in Ameri- 
can universities and acquired the point of view of the West without losing 
that of the Hast. 

The volume follows, in textbook fashion, the traditional lines of estab- 
lished treatises: the nature and sources of international law; the recog- 
nition and succession of international persons; the origin and establishment 
of the United Nations; fundamental rights and duties; the organization 
of administrative agencies; procedures of peaceful settlement; war and 
neutrality. It is of special interest to note the extent of the detailed 
information in the notes, and the leading cases which are listed in a 
separate index with references. Literally no problem escapes. 

The treatment of war and neutrality presented difficulties. Both topics 
should, as branches of the law, be put in the past tense. But both have 
unhappily a present meaning in spite of the provisions of the Charter. 
Conscious of the difficulty, the author first devotes a section to ‘‘War or 
the Use of Force under the United Nations System,’’ and then follows 
it with ‘‘War or the Use of Force under Traditional International Law,’’ 
which enables him to survey the practice of recent years while recognizing 
those phases of it which are in conflict with the principles of the Charter. 
The section on Neutrality is thus in a sense a history of the subject with- 
out which no treatise would be complete, in spite of the fact that neutrality 
has lost its traditional meaning. The story of the two World Wars is now 
past history; but it needs to be told as part of international law, for the 
lessons it has to teach of the need of strengthening the organization of 
international security and of bringing under control the tendency of a 
state to take the law into its own hands when the relief of grievances by 
collective action seems to be too long delayed. With the new instruments 
of destruction now available, the lesson is all the more urgent. 

Dr. Tung’s text is a model of technical exposition of theory and compre- 
hensive presentation of fact. It omits nothing in its broad survey of the 
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law under the changing conditions of the times. As Professor of Inter- 
national Law at Queens College, The City University of New York, he has 
set a high standard in the textbook field which ealls urgently for scholars 
to meet the critical problems before us. A Foreword by our distinguished 
colleague, Quincy Wright, correctly emphasizes that the new international 
law of the United Nations Charter and the establishment of the organiza- 
tions and procedures necessary to keep it in effect may be the price of 
survival in the atomic age. 
C. G. FENWICK 


International Regions and the International System: A Study in Political L--~ 
Ecology. By Bruce M. Russett. Chicago: Rand McNally & Co., 1967. 
pp. xvi, 252. Index. $8.50. 


Whoever reads what Professor Russett has to say, especially in his 
conclusions, will surely be impressed by the breadth of his wisdom, the 
sharpness of his insights, and the depth of his humanity. Readers will 
certainly admire his ability to employ all the modern paraphernalia of 
‘‘hard’’ political science, the sophistication of his methods, and the 
ingenuity and completeness of his work. Some may wonder whether he 
should spend so much time looking for a philosopher’s stone enmeshed in 
the wires of a computer; and the non-technical reader, whom Mr. Russett 
genuinely wants to reach, will not understand much of the methodology 
or exposition. Nonetheless, Mr. Russett presents his findings with such 
ingratiating modesty and easts his challenge to others to improve upon his 
work with so much grace, that even the skeptical must wish him well and 
doff their caps in admiration. 

What Professor Russett is engaged upon here could be important to 
the constitution-maker, the international lawyer, and the drafter of inter- 
national legislation, transnational law, or world Jaw. Essentially, he is 
searching for precise and completely empirical definitions of regions, de- 
rived from statistical data about the world’s social and physical environ- 
ment. One theoretical issue that concerns him is the different significance 
of particular variables in diverse social or political contexts, or how the 
impact of specific economic or social trends will differ in different parts 
of the world. The other theoretical issue is even more important to 
those concerned with the development of law, namely, the probabilities 
of political integration between national states. What he is doing, in short, 
is trying to uncover in all the statistical data available to him, as Director 
of the Yale Political Data Program, indices of integration more far-ranging 
than those already in being. (See, for instance, ‘‘ Assimilation of National 
Laws as a Function of European Integration,” 58 A.J.I.L. 1-40 (1964), 
by Eric Stein.) 

Using data about various internal attributes, Mr. Russett examines 
regions of social and cultural homogeneity; employing U.N. votes, he looks 
at regions sharing similar political attitudes; mustering membership in- 
formation in supranational or intergovernmental political institutions, he 
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searches out regions of political interdependence; studying patterns of 
intra-regional trade, he defines regions of economic interdependence; and, 
of course, by observing geographical patterns, he establishes regions based. 
on proximity and shared topographical features. 

The author sets out his conclusions with a lucidity rare in writers of a 
statistical bent. It is, however, difficult to be sure that his conclusions 
are wholly significant. In four out of five cases, the regions emerging 
from his analysis ‘‘correspond to generally recognizable geographic group- 
ings, and all make substantial cultural sense” (p. 35); ‘‘simplified East- 
West-Neutral categorization which has characterized so much journalistic 
and even scholarly analysis of the world organization is utterly mislead- 
ing” (p. 79); ‘the European Six have by far the most numerous insti- 
tutional ties of any group of countries in the world”? (p. 109); ‘‘it is 
easy to explain why geography plays such an important role in determin- 
ing the way in which countries aggregate into intergovernmental organiza- 
tions’’ (p. 110). 

It may be unfair to wrench these passages out of context, although they 
are not untypical, and one must add that Russett himself recognizes the 
limitations of his work. In writing of conflict and integration, he says: 
“to a substantial extent the findings could have been anticipated or can 
be explained in retrospect” (p. 199), and this disarming confession ap- 
plies to all his other chapters as well. It is nonetheless hard to fault him 
because he is not claiming much: ‘‘Political events are not determined 
by the operation of background influences and aggregate events of the 
sort . . . examined in this book. But such events do set the conditions 
within which statesmen must act; they close off some options and make 
others more feasible. . . . Politics is seldom so simple as the mere extra- 
polation of past rates and patterns of development’? (pp. 227-228). Thus, 
he joins forces with Harold and Margaret Sprout who, in The Ecological 
Perspective on Human Affairs, distinguish between our ability to predict 
specific events and our ability to narrow the range of possible developments 
by eliminating the most unlikely. 

If we ask how we know that regional unity may be feasible in some, 
but not all, places and at some, but not all, times, Professor Russett would 
point to his statistical evidence. Others might prefer to rely on common 
Sense or simple non-statistical observation and analysis. 


Ricoarp N. Swirr 


The Canadian Yearbook of International Law. Vol. V, 1967. (Published 
under the auspices of the Canadian Branch, International Law Associa- 
tion.) Vancouver, B. C.: The University of British Columbia Publica- 
tions Centre, 1967. pp. x, 394. Index. $12.00. 


This volume of the Canadian Yearbook should be welcomed by students 
and practitioners of international law because of the scope of material 
presented and the selection of subjects, as well as the high level of scholar- 
ship maintained. 


1969] BOOK REVIEWS AND NOTES 175 


In the opening article Professor Hugh J. Lawford provides a timely and 
practical discussion of ‘‘The Practice Governing Treaty Succession in the 
Commonwealth.’’ He shows the difficulties which attend the determina- 
tion of what treaties are binding upon a newly-emergent state, and points 
out (pp. 3, 4) that ‘Seven an older Commonwealth country like Canada has 
not yet been able to reach a firm decision on this question.” He also shows 
the manner in which the new states can use the assistance of the older 
states. 

Writing on ‘‘The Commonwealth and the Concept of Domestic Jurisdic- 
tion,” Dean John M. Howell of Hast Carolina University, a scholar well 
known for his published work in this field, emphasizes the Commonwealth 
role in developing two opposing views of domestic jurisdiction, analyzes 
Commonwealth states’ positions, and shows how the latter have influenced 
the formulation of the concept. 

In a study of “La navigation aérienne et le bruit,” Professor Michel 
Pourcelet of the University of Montreal points out the practical nature 
of the problem, makes use of American scholarship and American decided 
cases (as at pp. 63, 65), and draws attention (at p. 67) to Carlyle’s ob- 
servation that “le silence est l’élément dans lequel se faconnent les grandes 
choses.” 

Professor Edward MeWhinney of the Law Faculty at McGill University 
and Director of the Institute of Air and Space Law, in an article entitled 
“The Changing United Nations Constitutionalism, New Arenas and New 
Techniques for International Law Making,’’ examines critically the World 
Court’s advisory opinion in the Expenses case in 1961 and the 1966 ad- 
visory opinion concerning the South West Africa Mandate. The author 
also raises the question of the norm-making competence of the United Na- 
tions General Assembly. 

“The United Nations High Commissioner for Human Rights’’ is the 
title of an article by Dean R. St. J. Macdonald of the University of Toronto 
Law Faculty. In it the author examines the proposal for such a High 
Commissioner, approved by ECOSOC and transmitted to the General As- 
sembly. Hope has been expressed (p. 116) that such a Commissioner 
in some small measure ‘‘ will be able to do for human rights at the interna- 
tional Jevel what the ombudsman has done for them at the domestic 
level... .”’ 

A study by L. C. Green of the University of Alberta, under the title 
‘‘New States, Regionalism and International Law,’ raises anew the ques- 
tion of whether international law is consensual in nature. The writer 
points out (p. 128) that the African states are not the only ones which 
have ‘‘established an organization of their own which appears to ignore 
or contradict obligations arising under earlier treaties.’ He feels, fur- 
thermore, that ‘‘traditionalists ... must recognize the fears, suspicions 
and aspirations of the new states’’ and ‘‘be prepared to grant them the 
same hearing as they demand for their own views.” 

Under the title, ‘‘A Fresh Look at the Local Remedies Rule,’’ Professor 
Ivan L. Head, of the University of Alberta, notes that the International 
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Court of Justice in the Interhandel case referred to the mentioned rule as 
‘‘well established.” He points out that Canada has negotiated three claims 
settlements (with Hungary, Bulgaria and Poland, respectively), and notes 
(p. 157) that the Ford Foundation has financed a four-year examination 
of procedures concerning private claims, and has financed an examination 
of obstacles to aliens in pursuit of justice abroad. 

Louis Kos-Rabcewicz-Zubkowski, of the Montreal Bar, is the author of a 
timely article on ‘‘Le droit commercial international dans les rapports 
Est-Ouest.’’ Rules involved are found to constitute an important factor 
of co-operation on a world basis. There was created by the United Nations 
General Assembly in December, 1966, a Commission having as its task the 
harmonization and progressive unification of international commercial law. 
The author also refers (at p. 192) to the 1956 commercial accord between 
Canada and the Soviet Union. 

To a section of the Yearbook on ‘‘Notes and Comments,” Gerald F. 
FitzGerald, Senior Legal Officer of the ICAO, but writing in this instance 
in his private capacity, contributes a study on ‘‘Nationality and Registra- 
tion of Aircraft Operated by International Operating Agencies and Article 
77 of the Convention on International Civil Aviation, 1944.’’ He finds 
the mentioned article to contain, at least in the field of civil aviation, ‘‘the 
solution for one of the major problems of our time, namely, the transfer 
of the benefits of modern and expensive technology to developing coun- 
tries for their enjoyment on an autonomous basis.” (P. 216.) 

Poeliu Dai, Director of International Education at the State University 
College, Potsdam, New York, in a twelve-page comment on ‘‘Canada and 
the Two-China Formula at the United Nations,’’ notes the problem as 
one ‘‘of great complexity that has beset that Organization for some 17 
years’’ (p. 217). His final observation is that ‘‘Immobilism in interna- 
tional organization activities, deplorable as it may seem, reflects merely 
the actual condition of power politics.’’ 

A useful and timely comment by Ronald G. Atkey of the Faculty of 
Law, University of Western Ontario, relates to ‘‘Foreign Investment Dis- 
putes: Access of Private Individuals to International Tribunals.’’ It is 
noted that a growing body of informed opinion asserts that impartial 
transnational arbitration or adjudication is ‘‘the most feasible single 
means of resolving’’ types of disputes involving private foreign invest- 
ment. The practice of government espousal, except through the World 
Court, is described as not satisfactory. 

An instruetive and critical comment by Brian Flemming of the Bar of 
Nova Scotia is directed to ‘‘South West Africa Cases. Ethiopia v. South 
Africa, Liberia v. South Africa. Second Phase.’’ The writer suggests (p. 
241) that the 1966 judgment ‘‘has undoubtedly further diminished the 
declining confidence in the International Court of Justice.” Judge 
Jessup’s dissenting opinion is described (p. 248) as ‘‘outstanding.’’ 

Of a hundred pages relating to ‘‘Canadian Practice in International 
Law,’’ the first section, edited by A. E. Gotlieb, Acting Assistant Under 
Seeretary for External Affairs and Legal Adviser in the Department of 
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External Affairs, presents mainly public correspondence and statements 
of that Department during 1966. A second section, edited by Hugh 
Lawford of the Queens University Faculty of Law, considers under broad 
subject headings Canadian practice reflected in public statements during 
1965 and 1966. 

The final section of the volume comprises thirteen book reviews. 

To the reviewer this volume of the Yearbook seems to merit high com- 
mendation. 

Rosert R. WILSON 


Annuaire Suisse de Drot International. Vols. XKX-XXIILL, 1963—1966. 
1963: pp. 298, Sw. Fr. 34; 1964: pp. 316; 1965: pp. 324; 1966: pp. 286. 
Indices, Sw. Fr. 38 each. Zūrich: Editions Polygraphiques, 1965- 
1968. 


The four volumes under review maintain, under the continued editor- 
ship of Professor Henri Thévenaz, the well-established reputation of the 
Swiss Yearbook of International Law. They contain articles in French 
and German on international public and private law and documentary 
parts concerning the same fields. The following observations, concerned 
mainly with the contributions relating to the first field, thus do not do 
justice to the contents of the Yearbooks. 

In Vol. 20 Dr. C. Wilfred Jenks deals with the beginning concretization 
of space law, in particular with the pioneering U.N. General Assembly 
Declaration of 1963 (now superseded by the Treaty on the Exploration 
and Use of Outer Space of 1966). With the unanimous adoption:of this 
Declaration by the General Assembly, space ‘‘law,’’ in Dr. Jenks’ opinion, 
changed its character and henceforth comprised ‘‘principles and rules 
recognized by the States and international organizations.” However, 
whether General Assembly declarations in general and this in particular 
have such law-creating effects, even for U.N. Members, is doubtful. The 
same volume also contains an article by Dr. Dietrich Kappeler on the 
practice of depositaries of multilateral treaties with regard to reservations. 
The practice considered includes in particular that of the U.N. Secretary 
General and that of Switzerland and is far from uniform. Article 72 of 
the new Draft Articles on the Law of Treaties of the International Law 
Commission would ensure greater uniformity but still not necessarily a 
decision on the admissibility of reservations in concrete eases. 

In Vol. 21 Professor Alfred Verdross discusses, in connection with two 
Swiss arbitration cases, the question of so-called quasi-international (con- 
cession) agreements, 7.€., agreements concluded, inter pares, between a 
state or a state agency and a foreign company. In principle such agree- 
ments are under the lex contractus and not under the lex fori or under 
international law. This, however, does not answer all the questions as 
to the law applicable in concreto. Which law, in particular, applies to the 
lex contractus itself? Professor Verdross refers to the ‘‘general prin- 
ciples of law recognized by civilized nations,” which in his opinion are 
‘falso a subsidiary source of international law. But this does not change 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 63 


their original nature of being outside of international law.’’ It is very 
doubtful, however, whether said general principles are merely a sub- 
sidiary source of international law and whether they are at the same time 
outside of the latter. 

Of particular interest in this connection is an article in Vol. 22 by 
Dr. Jean-David Roulet on the 1965 Convention for the Settlement of In- 
vestment Disputes between States and Nationals of Other States. The 
Convention provides for organs for conciliating and arbitrating such dis- 
putes, but the consent of the parties in conflict is still necessary. Here is 
another case of a qualified right of an individual under particular interna- 
tional law. Article 42 of the Convention, on the law to be applied by the 
arbitral tribunal, is likely to give rise to controversies, as the author rightly 
points out. In the same volume Professor Dietrich Schindler takes up 
a subject of particular importance: the application of the four Red Cross 
Conventions of 1949 since their adoption. Using the reports of the Inter- 
national Red Cross Committee, he deals with the conflicts in which these 
conventions have or should have been applied and points out the problems 
which new developments have posed or accentuated. He is probably right 
in concluding that the conventions cover the maximum which is obtainable 
now. 

The European Convention on Human Rights of 1950 is a further 
instance of qualified rights of individuals under international law. It is 
the subject of a paper by Judge Antoine Favre in Volume 23, which 
deals succinctly with some of the problems which the implementation of 
the convention has raised. The author rightly favors ratification of the 
convention by Switzerland subject to the reservations made necessary by 
conflicts between it and Swiss law, instead of waiting until the law is 
revised (which may take a long time) and then adhering to the convention. 
Volume 23 also contains a short report by Dr. Dietrich Kappeler on 
Switzerland and the Convention on Transit Trade of Land-locked States 
of 1965. Mention should be made, finally, of an article by Dr. Roy 
Preiswerk on the technical co-operation agreements between Switzerland 
and developing countries, and of a study by Professor Wilfried Schaumann 
on GATT and its significance for Switzerland (both in Volume 21). 

The documentary parts of the four volumes include, as usual, the excel- 
lent surveys of Swiss international law practice by Professor Paul Guggen- 
heim, repertories of the treaties concluded by Switzerland by Dr. Emanuel 
Diez, and comprehensive bibliographies by Professor Henri Thévenaz. 
Volumes 20 and 23 contain, moreover, two thorough reports by Professor 
Hans Schultz on Swiss legislation and jurisprudence in the field of interna- 
tional penal law from 1942 (when the Swiss Penal Code entered into force) 
to 1963, and from 1964 to 1966. A report by Max Beat Ludwig on 
international double-taxation law (1961 to 1963) and the text of a 1963 
decision of the Italo-Dutch Conciliation Commission, presided over by 
Professor Guggenheim, on gold taken from The Netherlands during World 
War II round out the documentary part of Volume 20. 

SALO ENGEL 


BRIEFER NOTICES 


International Law and Organization: General Sources of Information. 
By Jacob Robinson. (Leyden: A. W. Sijthoff, 1967. pp. 560. Index. 
Fl. 65; $17.80.) A person trying to find information on the literature 
of international law could until now use one of the two possible methods 
of approach. He could consult one of the many general books on interna- 
tional law which contain short bibliographies on the subject; or he might 
browse in the general catalogues of books on international law and related 
subjects which have been produced by the libraries of the Peace Palace 
at The Hague and of the Harvard Law School. For a more thorough 
research on problems of international law the first group of sources is 
inadequate and the second one is too overwhelming. Mr. Robinson is 
now trying to bridge this gap by providing a book containing an anno- 
tated list of practically all general books on international law. He starts 
with encyclopedias and dictionaries; general treatises, textbooks and case- 
books follow. After that there is a section on bibliographies of interna- 
tional law, and an extensive bio-bibliography of the more prominent 
scholars (listing their biographies in books and periodicals). A register 
of periodicals and yearbooks is also included, as well as a chapter on re- 
search which deals primarily with the publications of international legal 
associations, learned societies and research institutes. 

Though this is primarily a bibliographical tool, the author comments 
throughout on the various books and publications, on the gaps in the ex- 
isting literature, and on further research needs. Notes about each book 
are usually followed by references to available book reviews; a note on each 
periodical is ordinarily followed by a detailed enumeration of other 
periodicals in which abstracts of various articles of the main periodical 
have been published. 

Despite the title of the book, it is really limited to books on international 
law and references to international organizations are only incidental. 
The useful monthly Current Legal Bibliography and the cumulative 
Annual Legal Bibliography, published by the Harvard Law School Li- 
brary, are not mentioned. There is no reference to the many publications 
of the Inter-American Institute of International Legal Studies. While 
the book covers exhaustively all the general books on international law, it 
purposely excludes material relating to particular ‘‘sources’’ of interna- 
tional Jaw (treaties, case law, ete.) or to particular subjects, such as 
history of international law, law of the sea or laws of war. 

AJl international scholars are going to be grateful to the author for 
providing them with this admirable tool. It is the result of a prodigious 
effort, great diligence and a multilingual knowledge which cannot be easily 
emulated. Many of his pithy remarks are gems of fine criticism. 


Louis B. Sonn 


Formation of Contracts: A Study of the Common Core of Legal Systems. 
Conducted under the Auspices of the General Principles of Law Project 
of the Cornell Law School. Rudolf B. Schlesinger, General Editor. 2 
vols. (Dobbs Ferry, N. Y.: Oceana Publications; London: Stevens & Sons, 
1968. pp. xv, 1727. $85.00.) International lawyers have debated for 
years the problem of application of the ‘‘general principles’’ clause under 
Article 38 (1) (c) of the Statute of the International Court of Justice. 
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A formidable international team of scholars in a pioneering study at- 
tempts to develop a method to find the prineiples, and they demonstrate 
its use on a key subject. After a decade of research they present 111 
pages suggestive of the American Law institute Restatements and 1,500 
pages of supporting National Reports. These expose national treatment 
in the U.S.A., the Commonwealth, France, Italy, India, South Africa and 
the Communist systems. Professor Rudolf B. Schlesinger’ s ample intro- 
duction poses the very real problems of method. 

The work is unique. With meticulous care the specialists examined the 
various types of common and civil law, and dipped into Islamic law, 
although they have not published the report in this system. They conclude 
that never again should judges refer to empty generalities, but that “‘com- 
mon core research’’ can be used to document any issue, including those 
before international tribunals. The authors reject the argument that 
contract law is not pertinent to international lawyers, arguing that some 
problems are analogous to those of treaties, as the requirement of minimal 
definiteness. They note that states and international organizations in- 
creasingly make agreements analogous to sales, loans, exchanges, leases, ete. 
Counsel before tribunals should use the method to document their briefs, 
although they may lack funds and time to do so. 

If distrust of ‘‘general principles’’ springs from a feeling among inter- 
national lawyers that the term is used to mask capricious law-making, 
then the fear should be dissipated when it is shown what the principles 
are. No claim is made to solution of political problems by the method, 
but the authors hope that, by establishing shared notions and principles, 
the making of new law for political problems may be facilitated. 

Schlesinger concludes that the areas of agreement outnumber those of 
disagreement between systems, although some surprising contrasts were 
disclosed. Generally, however, a reader must conclude that, to find 
agreement on some scores, generalities have to be emphasized. 

The work is required reading for students of sources of law, including 
international law. It opens new vistas both as to substance and method. 

JOHN N. HAZARD 


Alberico Gentili and the Development of International Law. 2nd re- 
vised edition. By Gesina H. J. van der Molen. (Leyden: A. W. 
Sijthoff, 1968. pp. xvili, 348. Index. FJ. 35.) This is a reissue of a 
thesis first published in 1937. Five pages of new material are added. 
The author, a retired Dutch professor of international law, was appointed 
in 1966 as a member of the Permanent Court of Arbitration, the first 
woman ever so designated. After a preliminary account of the influence 
of the Reformation upon jurisprudence and a brief biographical sketch 
of Gentili (who, with his father, fled from Italy to England because of 
being persecuted for Protestantism, and later became Regius Professor 
of Law at Oxford, besides engaging in professional admiralty practice 
on behalf of the Spanish Legation), the author analyzes three of Gentili’s 
principal works in the field of international law: his treatise on ambas- 
sadors, De Legationibus, published in 1585; his treatise on the law of war 
(which established him as perhaps the principal predecessor of Grotius 
in that field), De Jure Belli, published in 1598; and a posthumous colec- 
tion of his writings as counsel on behalf of Spain, Hispanicae Advocations, 
published in 1613. A coneluding chapter summarizes Gentili’s view on 
natural law, civil law, common law, public law, international law, and 
theology. 

The author characterizes Gentili as a devout Protestant, of Calvinist 
views, who later conformed to the Anglican confession. Gentili strove 
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to liberate jurisprudence from theology. His often-quoted saying ‘‘Silete 
theologi in munere alieno” is comparable to that of the French jurist 
Cujas, who avoided theological controversies with the comment: “Nihil 
hoc ad edictum praetoris.” Perhaps because of his own experience, 
Gentili strongly contended that difference of religion was not a just cause 
for war, because he regarded religion as a matter between God and man, 
not affecting relations among men (pp. 121, 255). His socsetas gentium 
governed by international law embraced the whole world, not merely 
Christendom (pp. 185, 242). Denying the right of resistance to tyrants, 
‘‘he was the theoretical founder of absolutism in England” (p. 239), a 
doctrine which collapsed with the execution of Charles I. The author re- 
gards it as probable that Hobbes was strongly influenced by Gentili (p. 
240), and as certain that Gentili was perceptibly influenced by Bodin 
(p. 226). She compares the views of Grotius with those of Gentili on 
numerous points. The volume is useful and well written, though contain- 
ing a noticeable number of solecisms and misprints. 
EDWARD DuUMBAULD 


Basie Documents in International Law. Edited by Jan Brownlie. t- 
(London and New York: Oxford University Press, 1967. pp. viii, 243. 
$4.00, cloth; $2.00, paper.) This admirable collection of documents has 
only one defect, if it ean be called that: it makes us want one double the 
size. The author’s purpose was to supplement the numerous collections 
of ‘‘cases and documents, which now constitute the favored handbook 
of the teacher, with a short collection of basic texts to which the student 
of international relations or the practicing lawyer cean turn without re- 
search when questions arise on fundamental problems. Emphasis is put 
on law-making treaties and on resolutions of the General Assembly of the 
United Nations, and the contents are listed under the headings of interna- 
tional organizations, the law of the sea, outer space, diplomatic relations, 
sovereignty over natural resources, human rights and self-determination, 
law-making, and judicial settlement. The documents are preceded by in- 
troductory notes explaining the background of the document and giving 
a short bibliography. 

Admirable! but please make room in the next enlarged edition for the 
Charter of the Organization of American States and a few inter-American 
documents, together with some of the decisions of the United Nations 
specialized organizations which bear upon economic and social co-operation. 
This will mean a larger volume, but the interest in international affairs 
justifies it. 

C. QG. FENWICK 


Legal Aspects of Foreign Investment in the European Economie Com- 
munity. By W. H. Balekjian. (Manchester, England: Manchester Uni- 
versity Press; Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. xxiv, 
356. Index. $8.00.) This study is a part of the growing literature in 
non-member states which attempts to assess the impact of the Common 
Market on foreign business interests. Its two parts analyze, first, the 
national law of each member state with respect to access to economie activity 
by foreigners, exchange control regulation, company law, taxation, invest- 
ment incentives, industrial property law, and antitrust law; and, second, 
the substance and effect of Community law in many of the same areas. 
For a study of its length, its scope is too ambitious for a detailed ac- 
count. For instance, its brief treatment of Community antitrust law 
(pp. 234-255, which even includes a discussion of ‘‘aids granted by states’’ 
and a list of E.E.C. Regulations) cannot be more than an introduction; 
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the same is true of the sections on national antitrust law. Similarly, the 
one-paragraph discussion (on p. 166) of Costa v. E.N.E.L. cannot ade- 
quately treat the problem of Community law supremacy which may ulti- 
mately be of great importance for the ‘‘protection of foreign investment’’ 
which the author discusses at that point. For many of these problems 
other studies (for instance, John Temple Lang, The Common Market and 
Common Law, 1966) and the periodical literature provide more detailed 
accounts. In addition, the fact that the study was completed in March, 
1965 (p. vi), now dates it in several important respects. For instance, 
its discussion of B.E.C. antitrust law could not anticipate nor deal with 
the Community Court’s decision in Consten-Grundig or Commission Regu- 
lation 67/67 providing for group exemptions for certain exclusive dealer- 
ship arrangements. Nor does the statement of French company law re- 
main accurate in view of the recent comprehensive reform. The value 
of the present study therefore is that it provides a concise introduction 
and overview, with ample references to literature and useful appendices 
and tables with economic data and statutory and ease citations. Its 
thoughtful approach—for instance, inquiring into the relation of the 
European Human Rights Convention to the E.E.C., pointing to the im- 
portance of proper application of E.E.C. law by national administrative 
agencies whose action is harder to review under Article 177 of the E.E.C. 
Treaty, and the treatment of the harmonization of laws problem—foresees, 
identifies, and points the way for many problems which remain important 
and unresolved today. 
PETER Hay 


Law in the World Community. By ©. Wilfred Jenks. (New York: 
David McKay Co., 1968. pp. xii, 164. Index. $7.95.) In these twelve 
lectures, delivered in ten countries of North America, Europe, Africa and 
Asia, the author continues his energetic and provocative efforts to define 
the scope and content of an international rule of law capable of meeting 
the needs of the world of the foreseeable future. The problems to be 
faced ‘‘arise from the precarious balance of nuclear terror, the still growing 
gap between affluence and stunted economic development, the persistent 
tendency of scientific and technological innovation to outrun social control, 
and the blunting of morality and humanity in a world which has hardened 
itself to horror’’ (p. 48). 

The lectures are in part devoted to discussing some of the concepts, 
such as the prohibition of force, the rôle of international organizations, the 
securing of human rights and equality, and of economic and social justice, 
which the author, in earlier writings, was instrumental in bringing within 
the accepted scope of modern international law. The orientation of the 
present volume is, however, somewhat different from that, for example, 
of The Common Law of Mankind, in relating law to concepts which are 
perhaps less technically legal, but which are basic to present-day ap- 
proaches to international relations. Thus, a discussion of coexistence leads 
to the estimate that it is ‘‘not a legal principle but a historical fact which 
is a necessary premise for the existence and development of international 
law’’ (p. 22). ‘‘Mutual aid’’ is discussed as a basic principle; in relation 
to the maintenance of peace it is said to have, as its first requirement, the 
acceptance of third-party decision as to circumstances in which aid to one 
or another state may be warranted. Other broad concepts are discussed, 
including tolerance, good-neighborliness and the ‘‘open society.” 

Among a number of more specifice proposals advanced by the author 
for the strengthening of law, there may be mentioned (a), in connection 
with a discussion of the problem of change, the suggestion that ‘‘ Judicially 
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conducted inquiries not limited to establishing the facts or the law but 
designed to provide an objective basis for future policy may prove to be 
increasingly important’’ (p. 156); (b) a cogent advocacy of the abandon- 
ment of sovereignty as a concept of international law; and (e) the 
advocacy, at the University of Salamanca, that Spain accept and abide by 
the Universal Declaration and United Nations Covenants of Human Rights. 


JOHN W. HaLpERMAN 


Cyprus: Conflict and Conciliation, 1954-1958. By Stephen G. Xydis. 
(Columbus, Ohio: Ohio State University Press, 1967. pp. xviii, 704. 
Index. $15.00.) This is a detailed and well-documented study of the 
handling of the Cyprus question in the United Nations between 1954 and 
1958. The issue was brought before the General Assembly at the initiative 
of Greece and, as shown by the author, recetved considerable attention, 
especially during the 12th Assembly in 1957. The principal parties to the 
controversy were Greece, the United Kingdom, Turkey and, of course, 
the Cypriots, represented behind the scenes by Archbishop Makarios and 
General Grivas. Professor Xydis had access to the private papers of Mr. 
Averoff-Tossizza, who was Greek Foreign Minister during much of the 
U.N. phase of the Cyprus crisis; also, his command of the Greek language 
enabled him to make full use of the relevant Greek parliamentary debates. 
These significant advantages make his presentation of Greek policies com- 
plete and authoritative. As far as the policies and actions of the other 
parties are concerned, he had to rely largely on public records, or on 
one-sided recollection of events (as, e.g., conversations between Greek off- 
cials with American, British or Turkish spokesmen as recorded by the 
Greek party). Hence, despite the author’s striving to write balanced 
history, the book is essentially an exposé of the Cyprus question in the 
U.N. from the Greek point of view. In fact, Professor Xydis warns the 
reader in the Introduction that ‘‘This is a study of the way in which a 
state seeks to use the U.N. as an instrument of national policy, of the 
methods through which it tries to influence the members of the Assembly 
in the pursuit of a particular national goal, and of the effect the avail- 
ability of the organization has on diplomacy through conventional chan- 
nels.” (Pp. xi-xii.) And, despite the author’s aim for scholarly ob- 
jectivity, his sympathies for the Greek position emerge occasionally when 
steps taken by the Greek representatives and those of their opponents 
seeking support for their respective objectives are measured by different 
yardsticks (as, é.g., at pp. 425 and 479). 

Whether or not the lengthy and often acrimonious debates in the United 
Nations helped to bring about the fragile settlement of the Cyprus prob- 
lem through the Zürich and London agreements of 1959, the revelations 
of the behind-the-seene processes leading to the publie debates are bound 
to disillusion many who would entrust the resolution of international dis- 
putes to the United Nations. The picture that emerges from Professor 
Aydis’s detailed and carefully organized presentation of what transpired 
at various stages of the dispute once again poses the problem of whether 
under present and foreseeable circumstances public debates can lead to 
conciliation of conflicting national interests. This does not mean of course 
that the United Nations cannot perform a useful service. But it does 
raise the question, posed some years ago by Sir Harold Nicolson, whether 
the substitution of negotiations conducted through broadcasts and tele- 
vision for rational discussion represents real progress. Are interminable 
propaganda speeches, addressed to the speaker’s home audience rather 
than to his negotiating partners, more conducive to concrete results than 
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—~to use Mr. Hammarskjéld’s words—‘‘gquiet diplomacy’’? Is the former 
really diplomacy? or something else? 
Francis DEAK 


Das de facto-Regime wm Völkerrecht. Hine Untersuchung zur Rechisstel- 
lung ‘‘mchtanerkannter Staaten’? und ähnlicher Gebilde. By Jochen Abr. 
Frowein. (Cologne and Berlin: Carl Heymanns Verlag KG, 1968. 
Beiträge zum ausländischen öffentlichen Recht und Völkerrecht, No. 46, 
Max Planck Institut für auslandisches öffentliches Recht und Völkerrecht. 
pp. xii, 248. Index. DM. 38.) A short introductory section recapitu- 
lates the rôle of recognition in international law, noting problems arising 
from non-recognition of legal norms and legal capacity as well as explain- 
ing the problem of whether recognition of an entity or a state serves a 
constitutive or declarative function. The major part of the book examines 
in detail the precise legal situation of non-recognized de facto governments 
in theory and practice. Specifically discussed at length are: the relevance 
of international law’s prohibitions on the use of foree (both by and against 
de facto governments); the extent to which a non-recognized de facto 
government can legally ignore international law and the extent to which 
it can claim the protection of that law in matters not involving the use of 
force; problems of concluding treaties with non-recognized governments 
or joining organizations in which non-recognized governments also take 
part; peaceful relations with non-recognized governments, including ex- 
changes of representatives; ‘‘acts of state’’ performed by non-recognized 
governments and the extent to which sovereign immunity can be claimed 
by non-recognized governments in the courts of a second state; and the 
legal results of the disappearance of a non-recognized government. 


ALFRED P. RUBIN 


The Indian Year Book of International Affairs, 1965. Vol. XIV. 
(Madras: University of Madras, 1967. pp. vili, 690. Index. Rs. 15.) 
Under the editorship of T. S. Rama Rao, the Indian Year Book of 1965 
presents sixteen articles on a great variety of subjects and of differing 
value. There are general articles on the legal meaning of property, on 
international responsibility in time of war, and on mutual aid in inter- 
national law. The last two present an interesting contrast of Georg 
Sechwarzenberger’s nationalistic approach to international law, utilizing 
practice and arbitrations mostly of the 19th century and emphasizing the 
irresponsibility of states for the destruction of life and property on 
grounds such as military necessity, ‘‘state of war,’’ lack of official instiga- 
tion, with Wilfred Jenks’ international approach utilizing the United 
Nations Charter and practice under it and general principles of law em- 
phasizing obligations to extend mutual aid to maintain peace, to enforce 
national and international law, to promote economic stability and growth, 
and scientific and technological progress. S. P. Sharma presents a his- 
tory of the Soviet concept of ‘‘ peaceful coexistence” from Lenin’s strategie 
advice not to get into war with capitalist states while the Soviet Union 
was weak, through Korovin’s concept of a ‘‘transitional period,’’ to 
Khrushchev’s identification of ‘‘peaceful coexistence’’ with the Charter 
principles of non-aggression, non-intervention, and peaceful settlement of 
disputes, recently deseribed as ‘‘non-export of revolution or counter- 
revolution” and ‘‘a world safe for diversity.” Sharma points out that 
the more recent legal concept has not been wholly emancipated from the 
earlier strategic concept. 

Several articles deal with problems of especial interest to underdeveloped 
countries, such as access to the sea, African practices on the right of self- 
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determination, anti-colonialism, use of force, non-intervention in ervil 
strife, regionalism, adjudication, and insistence on the need to bring inter- 
national law, which originated among European states engaged in im- 
perialistic and capitalistic expansion, up to date. 

The largest number of articles concern problems of prime interest to 
India and its neighbors—nationality problems of the Tamils in Ceylon, 
Indian practice concerning treaties and negotiable instruments, Indian 
experience in the Judicial Committee of the Privy Council, India’s favor- 
able treatment of its underdeveloped peoples, and constitutional problems 
of Ceylon and Pakistan. 

Recent decisions of Indian courts on publie and private international 
law and the Constitution are analyzed, and there is a section on non-legal 
affairs, including articles on ancient and medieval maritime practices of 
the Tamils, Indonesian ‘‘guided democracy, and the development of 
non-alignment policies. A section is devoted to book reviews and there 
is an index. The volume presents a great deal of interest to interna- 
tional lawyers. 


QUINCY WRIGHT 


Legal Aspects of the Kashmir Problem. By H. S. Gururaj Rao. (New 
York: Asia Publishing House, 1967. pp. xiv, 379. Index. $7.75.) This 
volume presents a very complete exposition of the Indian interpretation 
of the legal aspects of the Kashmir problem. The author tries to demon- 
strate that the agreement reached by India and Pakistan under United 
Nations auspices in 1948 and 1949 to determine the status of Kashmir by 
a plebiscite when certain conditions were fulfilled was never applicable, 
because Pakistan failed to fulfill the conditions, and has subsequently 
become obsolete under the principle ‘‘rebus sic stantibus.’’ He accepts 
India’s contention that the Maharajah’s accession of Kashmir to India in 
1947 was definitive in spite of the Viceroy’s (Mountbatten’s) understanding 
that ‘‘as soon as law and order have been restored in Kashmir and her 
soil cleared of the invader, the question of the state’s accession should be 
settled by a reference to the people.’ This understanding, he thinks, 
lacked legal force because not formally included in the act of accession. 
He does not consider the Charter principle of ‘‘self-determination’’ ap- 
plicable to Kashmir, because the principle has not been applied uniformly 
and the people of Kashmir are not homogeneous. He also supports the 
Indian refusal to submit differences over the interpretation of the agree- 
ments of 1948 and 1949 to arbitration because the issues were ‘‘political’’ 
and concerned ‘‘vital interests’’ of India. M. ©. Setalvald, former At- 
torney General of India, suggests in his foreword that the latter is the 
basie reason for the intransigent attitude of India. The problem, he 
writes, is in its essence and origin ‘‘political.’’ He criticizes India, ‘‘ when 
we were new in international affairs,” for not taking ‘‘the obvious 
course’’ of occupying the whole territory as it did subsequently in the 
cases of Junagadh, Hyderabad and Goa. He does not deny that legal 
aspects are of interest but accepts the view, unfortunately common, es- 
pecially among the great Powers, that neither international law nor the 
United Nations should interfere with maintaining interests regarded as 
vital, by power politics. Over half of the book reprints the essential 
official documents, and there are voluminous footnotes and a ‘‘select bibliog- 
raphy’’ providing international lawyers with the opportunity to judge 
the validity of the arguments. 


QUINCY WRIGHT 
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Tibet: A Political History. By Tsepon W. D. Shakabpa. (New Haven 
and London: Yale University Press, 1967. pp. xvi, 369. Index. $10.00; 
72s.) Tsepon Shakabpa was a lay official of high rank in the Government 
of Tibet. He was head of the Trade Delegation that traveled to India, 
Europe and the United States in 1948 on Tibetan travel documents. He 
accepted permanent exile when the Chinese occupied Tibet in 1951. Since 
the flight of the Dalai Lama in 1959 he has been active in Tibetan affairs, 
representing his Government before the United Nations in 1959. This 
book is the first attempt at a comprehensive history of Tibet written by a 
Tibetan in the Western historical style. 

Although there is much of great interest in relatively minor matters in 
the Tsepon’s work, particularly his transcriptions from Tibetan source 
documents, the value is diminished by lack of comprehensiveness. The 
bibliography contains one minor German article but does not mention the 
leading Western history of Tibet, Schulemann’s Geschichte der Dalai- 
Lamas. The International Commission of Jurists’ argumentative and 
polemical second report on Tibet, Tibet and the Chinese People’s Republic, 
is mentioned, but not the better balanced and more accurate first report, 
The Question of Tibet and the Rule of Law. None of Alastair Lamb’s 
books are mentioned, not even his two-volume basic work (which stands 
alone in its field) on the Simla negotiations of 1913-14, The McMahon 
Linet The result is a rather one-sided treatment of relations between 
Tibet and China, giving some impression of evasion rather than a clearcut 
grappling with the complex political relations actually involved. 

The book is nonetheless essential for those interested in Tibetan history 
and affairs. A new purported Tibetan declaration of independence dated 
1913 is produced on pages 246-248, which has not to this reviewer’s 
knowledge appeared in print before. While it may be doubted that this 
proclamation can be considered an unambiguous one addressed to China or 
the world in general,’ it certainly is a significant indication of Tibetan 
political activities of the time. A most valuable rundown appears of the 
external contacts of Tibet and the internal intrigues of 1911 to 1949 which 
is more complete than can be found in any other single book in the normal 
bibliography. End papers include a sketch-map of Tibet and a photo- 
reprint of the author’s travel documents of 1948. 

ALFRED P. RUBIN 


Estudios sobre el Derecho Internacional y la Comumdad Mundial; 
Estudios sobre el Tribunal Internacional de Justicia; Nuevos Estudios 
sobre la Integracion Europea. Seminario de Estudios Internacionales 
‘Jordan de Asso” de la Universidad de Zaragoza. (Zaragoza: 1967. 
pp. 216; 212; 138.) The University of Zaragoza has for many years 
contributed significantly to the development of international law by the 
successive publications of its Seminary of International Studies dealing 
with the various phases of the political problems of Europe. The latest 
three volumes are no exception, constituting collections of studies by 
scholars whose analyses of the particular phases of their subjects merit 
a wider hearing than their own local institution. 

Perhaps the group of studies on International Law and the World Com- 
munity merits first comment, the study of fundamental principles by 
Professor Luis Garcia Arias, the Director of the Seminary, the study of 
the basie principles of international law by Professor Moreno, and the 
study of the influence of ideas of natural law by our own Professor Kunz 


1 Reviewed in 61 A.J.T.L. 827 (1967). 
2 See Rubin ‘‘Tibet’s Declarations of Independence,’’ 60 A.J.LL. 812 (1966). 


1969] BOOKS RECEIVED 187 


being outstanding. Most impressive are the contributions of a number 
of the jurists on the duty of the Christian in relation to peace, following 
the appeal of the Pope’s encyclical Gaudium et Spes. 

The group of studies dealing with the International Court of Justice 
contains valuable comments on the jurisprudence of the Court, with par- 
ticular reference to the suecession of the International Court of Justice 
to the Permanent Court of International Justice. A number of the studies 
comment upon particular decisions, the case between Cambodia and 
Thailand, the Barcelona Traction case, and the suit brought by Liberia 
and Ethiopia against South Africa. Other studies deal with the advisory 
opinion of the Court in the Maritime Navigation case and on technical 
points, such as Article 2 (7) of the Charter dealing with domestic ques- 
tions. 

The third group of studies, dealing with European integration, raises 
a number of interesting questions. Can the Community be expanded 
without losing some of its cohesiveness? Does the ultimate political ob- 
jective of the Community prevent its present usefulness as an economic 
organization? How effective is the Tribunal of Justice of the Community ? 
What would be the effect of the admission of Great Britain to the Com- 
munity ? 

Once more, our congratulations to the Seminary and to the University 
of Zaragoza. Latin America will find the volumes particularly helpful. 


C. G. Fenwick 


El Tratado de Tlatelolco. Génesis, Alcance y Propósitos de la Pro- 
scripcién de las Armas Nucleares en la América Latina. By Alfonso 
Garcia Robles. (Mexico, D. F.: El Colegio de Mexico, 1967. pp. xxxii, 
340.) The distinguished Mexican scholar, as President of the Preparatory 
Commission on Denuclearization in Latin America, has already given us 
a survey of the progress of the Commission up to date,? and he here gives 
us the text of the treaty as finally signed, together with the background 
of the problem and the progress made at successive meetings of the 
Commission, as set forth in his addresses to the sessions. The value of the 
study thus lies in the exposition of the difficulties encountered in the 
negotiations leading up to the final agreement, which forecast to a degree 
the problems that lie ahead for the United Nations. 

Congratulations and thanks are surely due to Sr. Robles for his untiring 
efforts to bring the Latin American negotiations to a conclusion. The 
larger and more important task lies ahead for the United Nations; but 
the supplemental work of the regional group offers encouragement. The 
text of the treaty, named after the Mexican Foreign Office, is presented in 
the list of documents. The Secretary General of the United Nations, U 
Thant, adds a warm note of appreciation of the work done. 


C. G. F. 
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OFFICIAL DOCUMENTS 


With the establishment of International Legal Materials by the Ameri- 
can Society of International Law, and its development and growth in 
circulation, we have become increasingly concerned over the question 
how far this new publication may be considered as a type of ‘‘docu- 
mentary supplement’’ to the JOURNAL, and how far the JOURNAL itself 
should continue to carry the texts of documents. There is inevitable 
duplication when some documents also appear in International Legal 
Materials; but there are many readers of the JourNaL who do not sub- 
scribe to the newer publication. 

With this present issue of the JOURNAL we are trying the experiment 
of carrying no documents in the JOURNAL itself, but sending instead the 
January, 1969, issue of International Legal Materials to all who subscribe 
to the JOURNAL or receive it as members of the Society. The 1968 Report 
of the International Law Commission, which would normally have been 
carried in this section of our January issue, will instead be sent you in that 
issue of International Legal Materials, which will come to you, without 
extra charge, as a recipient of the Journal. We hope this will enable all 
readers of the JOURNAL to become acquainted with the great value of 
International Legal Materials. 

A special new introductory rate of $12.00 per year for the six issues of 
International Legal Materials is also being announced at this time. We 
hope that in consequence there may be a large increase in the number of 
subseribers to that publication. 

We would welcome the views of readers on the question whether they 
would prefer the JOURNAL to continue to carry documents on the same 
basis as in the past, or would rather have the JOURNAL space devoted to 
more articles, notes and comments, book reviews, and the like, with 
documents confined chiefly to International Legal Materials. We are 
particularly interested in learning how far readers of the JOURNAL, who 
do not become subscribers to International Legal Materials, depend upon 
the JOURNAL as a convenient source for the texts of documents. 

The Table of Contents of the September, 1968, issue of International 
Legal Materials follows. 


Wa. W. BISHOP, JR. 
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RESCUE AND RETURN OF ASTRONAUTS ON EARTH AND IN 
OUTER SPACE * 


By R. Cargill Hall ** 


INTRODUCTION 


The requirement for international standards for rescue and return of 
distressed astronauts rapidly assumed importance in the first years of the 
space age, paralleling development of the technology necessary to sustain 
man in outer space and to permit re-entry of spacecraft through the earth’s 
atmosphere. The need increased in the early 1960’s when both the United 
States and the Soviet Union announced inauguration of space flight pro- 
prams to send men to the moon and return them to earth. It was recog- 
nized that, in the continued absence of any firm international consensus 
on this subject, international friction could be caused by disagreement over 
procedure to be followed, the nature and extent of states’ obligations, or 
by differences in interpreting or applying legal principles in the event 
earth or space rescue and return operations became necessary. These con- 
ditions (possible unintentional misunderstanding during manned flight 
emergencies, swift developments in astronautical science and technology 
that made manned space flight a reality, and the importance of astronauts 
in terms of national prestige and subsequent status as ‘‘envoys of man- 
kind’’) combined to encourage international agreement upon standards for 
rescue and return by way of direct discussion among states, informal 
agreement, and, ultimately, conclusion of formal conventions governing 
this activity; and they discouraged reliance by nations upon principles or 
practices derived from custom and precedent. 

In the conduct of national manned space flight programs, however, there 
are two primary situations for which recognized standards for rescue and 
return of astronauts are necessary: (1) crash-landing of space vehicles 
and their crews on land or sea after re-entry from outer space; and (2) 
astronauts in distress in orbit, on celestial bodies, or traversing space be- 
tween celestial bodies. Because technical developments permitting space 
vehicle re-entry through the atmosphere from near-earth orbits necessarily 
preceded attempts at manned flight to neighboring celestial bodies, inter- 
national interest first centered upon securing agreement on provisions for 
recovery and return of astronauts and spacecraft which had crash-landed 
on earth. This particular emphasis continued to be reflected in the inter- 
national deliberations on rescue and return throughout the 1960’s, and 


* Presented orally at the 11th Colloquium on the Law of Outer Space, International 
Institute of Space Law, New York City, Oct. 17, 1968. 

** Historian, Jet Propulsion Laboratory, California Institute of Technology. Any 
views expressed in this paper are those of the author. They should not be interpreted 
as reflecting the views of the Jet Propulsion Laboratory or the official opinion or 
policy of any of its governmental or private sponsors. 
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appears predominant in the Agreement on the Rescue of Astronauts, the 
Return of Astronauts and the Return of Objects Launched into Outer 
Space,’ signed by forty-three nations on April 22, 1968. 

While provisions for space rescue are included in the 1968 Treaty on 
Rescue and Return, they appear clearly subordinate, in terms of operative 
detail and relative priority, to provisions for earth rescue and return. 
Neither this treaty nor its predecessor Treaty on Principles Governing the 
Activities of States in the Exploration and Uses of Outer Space, Including 
the Moon and Other Celestial Bodies? provides adequate, unambiguous 
standards for assistance to astronauts in distress in outer space; conse- 
quently, there remains a distinct possibility for international discord when 
space rescue and return operations become necessary and are called for 
under terms of these treaties. 

This article briefly reviews contemporary United States manned space 
flight programs and recognized modes for rescue operations, and examines 
recent developments in international law related to both earth and space 
rescue services. Upon analysis it becomes apparent that contemporary 
international standards for rescue of astronauts in outer space are imade- 
quate. In conclusion, a number of provisions are enumerated as desirable 
for inclusion as amendments to the 1968 Agreement on the Rescue of 
Astronauts, the Return of Astronauts and the Return of Objects Launched 
into Outer Space in order to achieve a truly comprehensive convention on 
rescue and return of astronauts both on earth and in outer space.’ 


U. S. MANNED SPACE FLIGHT PROGRAMS AND 
REQUIREMENTS FOR THE RESCUE OP ASTRONAUTS 


Rescue and return of astronauts are generally acknowledged to be neces- 
sary for manned flight in outer space in the event of vehicle malfunction 
or the incapacitation of the crew, or on earth in the event of a forced 
landing. Prior to 1966, however, in planning and conducting the United 
States manned space flight program,* responsible government agencies pro- 


1 Cf. Paul G. Dembling and Daniel M. Arons, ‘‘Space Law and the United Nations: 
The Work of the Legal Subcommittee of the United Nations Committee on the Peaceful 
Uses of Outer Space,’? 32 Journal of Air Law and Commerce 336-349 (1966); also, 
for the most recent deliberations, ‘‘ Report of the Legal Subcommittee on the Work of 
Its Sixth Session, 19 June-14 July, 1967,’? U.N. Doc. A/AC.103/37, July 14, 1967. 
The Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return 
of Objects Launched into Outer Space (reprinted below, p. 382, and hereafter referred 
to as the 1968 Treaty on Rescue and Return} is comprised of ten articles; only two of 
these, Arts. 3 and 4, can be construed to encompass assistance to or rescue and return 
of distressed astronauts in outer space. See discussion under ‘‘Present Status’’ 
below. 

2See Art. V, text in U. N. Doe. A/RES/2222 (XXI), Jan. 25, 1967, Annex, p. 3; 
also in T.ILA.S., No. 6347; and 61 A.J.I.L. 644 (1967). The treaty is hereafter re- 
ferred to as the 1967 Treaty on Outer Space. 

3 This paper does not compass recovery and return of man-made objects. 

4 Phased development of U. S. civilian manned space flight programs has progressed 
through three stages: Mercury one-man earth-orbital tests, Gemini two-man earth-orbit 
rendezvous and docking, and, presently, Apollo three-man lunar landing and return. 
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vided only for the contingency of an emergency landing on earth. To 
meet this requirement astronauts were intensively trained for survival in 
all conceivable types of terrain, and recovery forces were stationed at 
strategic locations around the world in order to effect immediate rescue 
on land or sea. Neglect by officials of the demands inherent in space 
rescue operations was due variously to (1) logistic and economic problems 
associated with mounting any space rescue and return effort, (2) tech- 
nical and weight exigencies that prevented incorporating an orbital ‘‘bail- 
out’’ package in manned spacecraft, and (3) a possibly misplaced depend- 
ence upon the satisfactory performance of manned spacecraft during flight.’ 

Official acknowledgment that the United States possessed no space rescue 
capability followed the forced landing of Gemini 8 in the Pacific Ocean 
on March 16, 1966, after an emergency in outer space,® and focused na- 
tional attention on this problem. In May, 1966, a Congressional Committee 
initiated a survey to ascertain what proposals, programs and capabilities 
for space rescue existed in the various government agencies,’ and the Air 


In addition, the U. 8. Air Force inaugurated development of a Manned Orbiting 
Laboratory (MOL) in 1965-1966, which is now scheduled for a first flight in the early 
1970's. 

6 Official inattentiveness to space rescue requirements did not pass unnoticed; com- 
ments on and proposals for space rescue services were advanced from time to time 
in various official and unofficial sources. Cf. James H, Winchester, ‘‘How We'll 
Answer an SOS From Space,’’ Science Digest, September, 1963, pp. 81-85, review 
of a bid by the Air Rescue Service of the U. 8. Air Force to take charge of this 
problem for the Government; and Michael Stoiko, ‘‘Space Reseue—An Opportunity for 
International Cooperation in Space,’’ a paper presented at the International Astro- 
nautical Federation Congress, Athens, Greece, Sept. 13-18, 1965, in which the author 
estimates, based on a Martin Company traffic analysis, that seven space rescues will be 
required involving approximately twenty-two astronauts during the 1965-1985 period; 
also science writer Martin Caidin’s Marooned (New York: E. P. Dutton & Co. Ine., 
1964), a fictional account of an astronaut stranded in earth orbit aboard a Mercury 
capsule who is rescued at the last moment by a manned Gemini spacecraft with assist- 
ance from a manned Russian spacecraft. 

6 Shortly after the Gemini 8 incident, General Bernard Schriever, Commander of the 
Air Force Systems Command, told a briefing at the Air Force Association Convention 
that no space rescue capability was programmed for any of the country’s military 
space programs. ‘‘No Rescue,’’? 18 Missile/Space Daily 139 (1966). Speaking of 
space rescue in civilian-manned space programs, Dr. Edward C. Welsh, Executive 
Secretary of the National Aeronautics and Space Council, voiced similar sentiment, 
noting that ‘‘we don’t have a technical knowledge for space rescue now, nor is such 
knowledge likely to be developed for years ...’’ ‘‘Lost in Space: Astronauts are 
Bucking the Odds, But Rescue Seems a Long Way Off,’? The National Observer, Aug. 
22, 1966, p. 4. Dr. Engene B. Konecei, also of the National Aeronautics and Space 
Council, later confirmed Welsh’s statement, commenting that the United States did 
not possess a ‘‘ground-to-orbit manned space rescue system capable of bringing back 
stranded astronauts’? in either the Gemini or Apollo manned space programs. KH. B. 
Koneeci, ‘‘Space Rescue,’’? a paper presented to the ATAA Third Annual Meeting 
at Boston, Mass., Nov. 29~Dec. 2, 1966, as reprinted in Space Flight Emergencies 
and Space Flight Safety—A Survey (hereafter referred to as Space Flight Emergen- 
cies), Staff Study prepared for the Subcommittee on NASA Oversight of the Com- 
mittee on Science and Astronautics, U. S. House of Representatives, 90th Cong., Ist 
Sess., Serial E, February, 1967, p. 141. 7Space Flight Emergencies, op. cit. 2. 
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Force and NASA subsequently announced plans to study orbital space ° 
escape systems for their respective manned space flight programs.’ 

The Congressional survey, published in early 1967, indicates that United 
States Government agencies charged with America’s manned space flight 
programs favor a solution to rescue in outer space first through preven- 
tive action, by increasing spacecraft reliability through the use of more 
dependable components and by incorporating improved emergency sensing 
devices and redundant systems on board; and second, by installing on- 
board escape apparatus for use by astronauts stranded in earth orbit (or- 
bital bail-out). Establishing a manned or unmanned earth-to-space rescue 
and return capability was advocated only with reservation, although NASA 
did see merit in pre-positioning unmanned rescue vehicles in earth orbit.® 

Informed opinion maintains, nevertheless, that during the next ten to 
twenty years, as astronauts travel to neighboring celestial bodies, there is 
a likelihood that earth-to-space rescue and return operations will be re- 
quired—preventive measures and orbital bail-out devices notwithstanding 
—sufficient to warrent preparations for this eventuality.° The United 
States Apollo Command Module (earth re-entry capsule) for lunar flight 
does not, because of weight limitations, carry either a retro-rocket package 
or orbital bail-out apparatus for its three occupants. This means that the 
moon-to-earth return trajectory must be established and maintained with 
extreme precision; after separation from the Service Module the Apollo 
Command Module will be traveling at 24,600 m.p.h. (compared to velocities 


8 ‘(BSD to Fund Space Escape System Study,’’ 22 Missile/Space Daily 28 (1966); 
and ‘*NASA Opens Emergency Escape System Study,” 34 Space Business Daily 144 
(1967). 

9 NASA and Air Force positions are contained in ‘‘Concepts to Handle Space Flight 
Emergencies,’’?’ Appendix IV, Space Flight Emergencies, op. cit. 21. Commenting on 
a 1968 NASA report, not yet released at this writing, Los Angeles Times Aerospace 
Editor Marvin Miles reports that NASA will continue to emphasize safety procedures 
and reliable hardware on board in its current manned space flight programs to the 
exclusion of developing bail-out or ground-to-space rescue capability. Study is con- 
tinuing, however, and future programs may have the advantage of bail-out apparatus 
for near-earth missions, and ground-to-space rescue as a backup. (For Soviet plans, 
see note 10 below.) Marvin Miles, ‘‘No Rescue System Yet: If Anything Fails, 
Death Awaits First Moon Men,’’ Los Angeles Times, March 29, 1968. 

10 Cf, Dr. Wernher von Braun, Space Frontier 109-110, 113-114 (New York: Holt, 
Rinehart and Winston, 1967); also the International Academy of Astronautics meeting 
in Belgrade, Yugoslavia, in September, 1967, has urged swift creation of an inter- 
national space rescue organization. Dr. ©. Stark Draper of MIT, President of the 
Academy, asserted that ‘‘with more men going into space in the future the establish- 
ment of such an organization is essential.’’ ‘‘ITAA Urges Establishment of Astronaut 
Rescue Organization,’’? 34 Space Business Daily 156 (1967); and Michael Stoiko, loc. 
cit. note 5 above. Recent press releases indicate that the Soviet Union is sufficiently 
convinced of this probability to begin development of an automated ‘‘ ‘rescue rocket’ 
a kind of space ambulance—[which] will be ready to come to the aid of astronauts 
stranded in space while the United States is still studying the problem. The Soviet 
Union has prominently mentioned such a rescue mission in most recent discussions of 
its automatic rendezvous and docking flights.’’ ‘‘Soviet Advances in Space Awaited,’’ 
New York Times, May 5, 1968. Cf. also ‘‘Soviet Space Rescue,’’? 30 Aerospace Daily 
184 (1968). 
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below 17,000 m.p.b. for earth orbiting craft) and must re-enter the earth’s 
atmosphere at about 400,000 feet altitude within a very narrow flight 
path angle (slant angle between the velocity vector and the earth’s hori- 
zontal) between 7.3°-to-5° on the first attempt. An error in the re-entry 
flight path angle steeper than 7.3° will result in crushing deceleration and 
possible incineration of the command module in the earth’s atmosphere; 
too shallow a re-entry angle, less than 5°, and the command module will 
go into an uncontrolled ‘‘skip’’ off of the atmosphere and continue into 
space or, if the initial speed was decreased below escape velocity, revolve 
about the earth in an elliptical orbit with the crew trapped on board." 
In the latter event, assuming that the Apollo Command Module’s oxygen 
supply would exhaust before a final terminal descent ensued after gradual 
slowing of the craft from the friction of the atmosphere, earth-based 
rescue would be required to save the astronauts.” Under present interna- 
tional agreements, however, if this hypothetical situation comes to pass, 
international assistance in the form of earth-to-space rescue is not assured. 


EARTH AND SPACE RESCUE SERVICES AND INTERNATIONAL LAW 


Publicists concerned with space law have from time to time asserted 
that firm provisions to regulate activity must by necessity follow and con- 
form to the technological facts of space flight. Rescue and return of 
astronauts is no exception to this rule; however, the probability of manned 
flight emergencies in space, necessary modes for space rescue, and the ac- 
companying technological requirements became evident as early as 1960- 


11 The allowable variation in the flight path angle is a function of the craft’s 
velocity at re-entry, but there is such a small variation for a nominal lunar mission 
that the velocity effect is generally omitted. M, P. Frank, ‘‘Transearth Injection 
Through Reentry,’’ Apollo Lunar Landing Mission Symposium, June 25-27, 1966, 
Vol. II, pp. 2-73. See also ‘‘Manned Space Flight: Project Apollo,’? 3 NASA Facts 
12 (1965). NASA Deputy Administrator Hugh L. Dryden asserted that the Apollo 
re-entry accuracy requirements are fantastic, ‘‘equivalent to shooting the nap off a 
tennis ball—but not hitting the ball—from a distance of 100 yards.’’ Hugh L. 
Dryden, ‘‘Footprints on the Moon,’’ 125 National Geographic 386 (1964). And 
according to Soviet Academician Leonid Sedov, establishing modes for safe return to 
earth and re-entry from deep space trajectories remains one of the principal problems 
requiring solution in development of Russion manned space flight beyond the earth’s 
gravitational field. ‘‘Soviet Space Expert Raps Race to Moon,’’ The Washington 
Post, Sept. 17, 1967. 

i2 Technology permitting, a nation could pre-position an unmanned rescue satellite 
in orbit which could then be maneuvered at some later time to link up with a stranded 
manned vehicle if the plane change involved was not excessive. For details of this 
“orbital ambulance?’ concept see remarks by Theodore J. Gordon in ‘‘Current Launch 
Vehicles OK for Space Rescue System,’’ 19 Missile/Space Daily 166 (1966); and ‘‘GP 
Unveils Orpheus Space Rescue/Space Station Project,’’ 31 Space Business Daily 210 
(1967). Rescue at lunar distances, on the other hand, will probably demand earth- 
based services. Dr. Ralph E. Lapp, a well-known American physicist, recently suggested 
that the Apollo-8 lunar orbit (which took place in late December, 1968) should not 
take place until another Saturn 5 rocket was ready on the launch pad to provide backup 
rescue if required. ‘‘The Coming Trip Around the Moon: an Interview with Ralph 
E. Lapp,’’ New Republie, Dec. 14, 1968, p. 17. 
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1961 when the various manned space flight programs accelerated, and they 
were widely recognized and accepted by 1965-1966 when emergencies were 
encountered during manned flight. Nevertheless, for whatever reason,** 
international standards to provide for these considerations in space rescue 
and return were not seriously pursued, and they were not included in 
either the 1967 Treaty on Outer Space or the 1968 Treaty on Rescue and 
Return. It is instructive, therefore, to review events that led up to the 
present state of legal affairs. 


Background 


In 1959 the United Nations Ad Hoc Committee on the Peaceful Uses 
of Outer Space (UNCOPUOS) identified re-entry and landing of manned 
and unmanned spacecraft as a legal problem susceptible to priority treat- 
ment. The Soviet Union subsequently made the first move toward serious 
consideration of this subject when, in March, 1962, Premier Khrushchev 
directed a message to President Kennedy in which he urged the conclusion 
of ‘‘an international agreement providing for assistance in the search for 
and rescue of spaceships, sputniks, and capsules that descend to the earth 
due to accident. Such an agreement seems even more necessary because the 
point in question here is the saving of the lives of cosmonauts. .. .’’ 18 
Thereafter, beginning in May, 1962, and continuing through 1967, members 
of the Legal Subeommittee of UNCOPUOS advanced and debated a number 
of proposals for assistance to and return of both personnel and space 
vehicles, first in the form of U.N. Declarations, and later in terms of a 
formal convention.*® 

Initial discourse in the United Nations resulted in the incorporation of 
a paragraph on assistance to and return of astronauts in the Declaration 
of the Legal Principles Governing Activities of States in the Exploration 
and Use of Outer Space, which was adopted unanimously by the United 
Nations General Assembly as Resolution No. 1962 (XVIII) in December, 
1968.17 The broadly worded paragraph in question covers rescue in space 
as well as on earth, and commends to states for their guidance: 

18 Besides the argument from ‘‘lack of knowledge,’’ it has also been suggested that 
the representatives of the various governments concerned purposefully left vague clauses 
on space rescue since, for example, no state yet possessed the ‘‘capability’’ for earth- 
to-space rescue operations. 

14 U.N. Doc. A/4141, July 14, 1959, Part III. While this discussion is concerned 
primarily with rescue and return of astronauts both on earth and in outer space, the 
subject of recovery and return of errant spacecraft is referred to from time to time 
because of its close historic connection to questions involving the rescue of astronauts. 

15 Text in the New York Times, March 22, 1962, p. 18, col. 7. 

16 For a thorough review, see Dembling and Arons, loc, cit. note 1 above, pp. 329- 
886; and U. 8. Congress, Soviet Space Programs, 1962-1965: Goals and Purposes 
Achievements, Plans, and International Implications, Staff Report prepared for the 
Committee on Aeronautical and Space Sciences, U. S. Senate, 89th Cong., 2nd Bess., 
Dee. 30, 1966, pp. 510 ff. 

17 U.N. General Assembly Res. No. 1962 (XVIII), Dee. 13, 1963, Declaration of the 
Legal Principles Governing Activities of States in the Exploration and Use of Outer 
Space, text as reprinted in 49 Department of State Bulletin 1012 (1963); 58 A.J.I.L. 
477 (1964). 
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9. States shall regard astronauts as envoys of mankind in outer 
space, and shall render to them all possible assistance in the event of 
accident, distress, or emergency landing on the territory of a foreign 
State or on the high seas. Astronauts who make such a landing shall 


be safely and promptly returned to the State of registry of their space 
vehicle. 


Although the United States and the Soviet Union had both introduced 
draft proposals for a separate treaty on rescue and return of astronauts 
and spacecraft in 1962, work in the Legal Subcommittee of UNCOPUOS 
at that time was primarily taken up with completing agreement on the 
Declaration of Legal Principles. Efforts directed toward drafting a sepa- 
rate treaty on rescue and return did not begin in earnest until 1964, when 
a number of states submitted revised draft agreements on this subject.'® 

The principal differences which prevented United States-Soviet agree- 
ment on treaty terms in 1964 first centered about considerations of the 
mechanics involved in rescue and return operations, and respect for sov- 
ereignty. The draft agreements advanced at the first part of the Third 
Session in March, 1964, found the Soviet Union insisting that (1) only 
objects launched for ‘‘peaceful’’ purposes, and whose launch was pre- 
viously announced in compliance with the U.N. Declaration of Legal Prin- 
ciples, need be returned to the nation of origin; (2) expenses for assistance 
and return of astronauts and spacecraft must be covered by the launching 
state; and (3) international rescue operations on earth, on the high seas 
or beyond territory under national jurisdiction, must be directed by the 
launching state.?? 

No general agreement was reached on these points at that time; how- 
ever, in the second part of the Third Session, held in October, 1964, a 
Soviet démarche and compromise in the form of a revised draft treaty 
substantially resolved the question of national direction of operations to 
assist astronauts in distress on earth outside the territory of contracting 
parties. At the same time Western nations agreed in principle to reim- 
bursement of expenses incurred in recovery of errant spacecraft, though 
not for astronauts.” Still, there was no agreement secured on the first 
point (return of space objects) in 1964 or during the Fourth Session of 
the Legal Subcommittee in 1965. In 1966 the UNCOPUOS Legal Sub- 
committee turned to completing the text of the Treaty on Outer Space 
which, essentially, involved an elaboration of the points contained in the 
1963 Declaration of Legal Principles. 

International agreement upon the majority of the provisions contained 
in the 1967 Treaty on Outer Space was secured during the Fifth Session 

18 In Res. No. 1963 (also dated Dec. 13, 1963, and concurrent with the Declaration 
of Legal Principles, No. 1962) the U.N. General Assembly directed that UNCOPUOS 
proceed directly in drafting conventions on liability for spacecraft damages and on 
rescue and return of spacecraft and crews. 

18 Dembling and Arons, loc. cit. note 1 above, pp. 338-340. 

20 See Art. 4 of the U.S.S.R. draft, U.N. Doc. A/C. 105/C. 2/L. 2/Rev. 2, in U.N. 
Doe, A/AG. 105/21, Oct. 23, 1964, Annex I, p. 3; near coincidence of views was achieved 


at the Fourth Session in 1965. For the underlying rationale regarding reimbursement 
of expenses, see Dembling and Arona, loc. cit. note 1 above, p. 342. 
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of the Legal Subcommittee in its meetings held during the summer and 
fall of 1966. After agreement on the remaining provisions was reached 
during the Twenty-First Session of the General Assembly, the Treaty was 
approved unanimously by the Assembly on December 19, 1966, and entered 
into force on October 10, 1967. 

Principles to govern reseue and return of astronauts were established in 
Article V: 


States Parties to the Treaty shall regard astronauts as envoys of 
mankind in outer space and shall render to them all possible assistance 
in the event of accident, distress, or emergency landing on the terri- 
tory of another State Party or on the high seas. When astronauts 
make such a Janding, they shall be safely and promptly returned to the 
State of registry of their space vehicle. 

In carrying on activities in outer space and on celestial bodies, the 
astronauts of one State Party shall render all possible assistance to 
the astronauts of other States Parties. 

States Parties to the Treaty shall immediately inform the other 
States Parties to the Treaty or the Secretary-General of the United 
Nations of any phenomena they discover in outer space, including the 
Moon and other celestial bodies, which could constitute a danger to 
the life or health of astronauts.”* 


When the Sixth Session of the UNCOPUOS Legal Subcommittee con- 
vened in Geneva, in June, 1967, the U.S.S.R. and the United States again 
advanced revised texts for a separate convention on assistance to and re- 
turn of astronauts which would flesh out these skeletal principles with firm 
rules of conduct. An additional draft also was submitted jointly by 
Canada and Australia.” While there was tentative agreement on two arti- 
cles of a convention on rescue and return, the Soviet draft was concerned 
only with standards for the rescue of astronauts, and the U. S. draft with 
assistance to and return of astronauts as well as spacecraft. The question 
of prompt return of astronauts and spacecraft still remained unresolved 
(although it was covered by general provisions contained in the 1967 
Treaty on Outer Space) ; in fact, the 1967 Soviet draft agreement did not 
address itself to the problem of return of personnel or spacecraft at all, 
and the Russian delegates refused to discuss the issue. Consequently, the 
Legal Subcommittee turned its attention to further work on the draft con- 
vention on liability for damages caused by spacecraft. 

When the full Committee on the Peaceful Uses of Outer Space convened 
in New York in September, 1967, the Soviets unexpectedly announced re- 
versal of their position, and indicated a willingness to discuss the return 
of astronauts and spacecraft. Subsequently, fifteen bilateral meetings 
were held between representatives of the United States and the U.S.S.R., 
with representation from other delegations, during the Twenty-Second Ses- 
sion of the General Assembly. Differences over the return of spacecraft 

21 Treaty on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, Including the Moon and Other Celestial Bodies, loc. cit. note 2 
above. 


22 Copies of these mid-1967 draft treaties appear in U.N. Doe. A/AC,105/37, op. cit. 
note 1 above, at Annex I. 
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and personnel were resolved, and a final text of the Treaty on Rescue and 
Return was reported to the full Committee on December 15.73 Several 
days later, on December 19, 1967, the General Assembly unanimously en- 
dorsed the treaty, it was signed in Washington, D. C., London, and Moscow 
by forty-three nations on April 22, 1968, and entered into force on De- 
cember 3, 1968. 


Present Status 


The 1968 Treaty on Rescue and Return (the text of which appears below, 
at page 382) is comprised of ten articles. The last four artieles involve 
mechanics related to accession, amendment, and disposition of the treaty, 
ete. Of the first six substantive articles, one is concerned with recovery 
and return of man-made space objects, another with inclusion of intergov- 
ernmental organizations as ‘‘launching authorities,’ and the remainder 
with rescue and return of astronauts on earth and in space. The rights 
and duties of states with respect to rescue and return of astronauts who 
have crash-landed on earth are carefully drawn, and it does not appear 
that there are any foreseeable circumstances of astronaut-emergency on 
earth not covered in these articles. However, the same cannot be said for 
rescue and return in outer space. 

As indicated previously, there are foreseeable situations in which earth- 
to-space rescue operations will be not only desirable but necessary if the 
lives of astronauts are to be saved. Whether astronauts are stranded in 
space on the moon or in earth orbit, it is unlikely that the nation of origin 
would not at least attempt an earth-based rescue effort in order to save 
the crew, or request such assistance from another space Power in a posi- 
tion to provide it. Under the terms of the 1967 Treaty on Outer Space 
a request for this kind of assistance would be justified, since the first para- 
graph of the pertinent Article V is cast in terms sufficiently broad to en- 
compass earth-to-space rescue of astronauts (see text at page 204 above). 
By this same token of compass, however (and beyond whatever assistance 
in outer space which may be rendered by astronauts nearby, as noted in 
paragraph 2), it would also be possible for a nation petitioned to justify 
not honoring a request to aid distressed astronauts where earth-to-space 
rescue ig necessary, since interpretation of ‘‘all possible assistance’’ is left 
to the discretion of each contracting Power. And as there are no guar- 
antees of remuneration for the tremendous costs incurred in an earth-to- 
space rescue operation, for example, taken together with the vagaries of 
foreign policy at any given moment, it might not be judged in the national 
interest to furnish this kind of assistance. 

In a like manner, the 1968 Treaty on Rescue and Return suffers from 
even more substantial defects. Of all the provisions contained in this 
multilateral convention (and aside from the guaranteed return of astro- 
nauts ‘‘found’’ in outer space under the terms of Article 4), only Article 
3 applies to rescue In outer space: 


23 Paul G. Dembling and Daniel M. Arons, ‘‘The Treaty on Rescue and Return of 
Astronauts and Space Objects,’’ 9 William and Mary Law Review 641 (1968). 
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If information is received or it is discovered that the personnel of 
a spacecraft have alighted on the high seas or in any other place not 
under the jurisdiction of any State, those Contracting Parties which 
are in a position to do so shall, if necessary, extend assistance in search 
and rescue operations for such personnel to assure their speedy rescue. 
They shall inform the launching authority and the Secretary-General 
of the United Nations of the steps they are taking and of their 
progress. 


Article 3 can be interpreted to exclude international earth-to-space rescue. 
In a recent analysis NASA General Counsel Paul Dembling observed that 
‘t Article 3 is limited to the situations in which astronauts have ‘alighted.’ 
It therefore does not cover a situation where an astronaut is in distress 
while traveling in outer space. ... While an obligation to furnish assist- 
ance to, or rescue, astronauts in distress who may have ‘‘alighted’’ on a 
celestial body in outer space under the terms of Article 3 is conceded, it 
is also qualified: ‘f. . . astronauts may one day make a landing on the 
moon or another celestial body precisely in the location planned and still 
be in distress. In that situation, a duty may be imposed on other contract- 
ing parties to furnish assistance if they are in a position to do so’’** (e.g. 
located nearby). Under the terms of the 1968 Treaty on Rescue and Re- 
turn, the rescue of astronauts in distress in outer space by means of earth- 
based services still rests largely on humanitarian precedent, and national 
convenience. 


CONCLUSION 


When called for, assistance to astronauts in distress in outer space will 
be technically more difficult than equivalent efforts on land and water. 
The problems likely to be encountered in space rescue, however, closely 
resemble the age-old problems of rescuing sailors at sea: ‘emergencies may 
be much the same—equipment failure, illness or injury of a crew member, 
fire or explosion, a navigational error, or collision. The resulting space- 
rescue tasks, like sea-rescue operations, may range from the relatively easy 
to the near-impossible.’’?° Understanding these conditions, and acting 
with admirable prescience, the International Telecommunication Union es- 
tablished a distress and emergency frequency for space vehicles of 20,007 
ke, and designated a standard MAYDAY signal used in radio telephony in 
the Final Acts of its 1963 Conference.”® 

Mounting an emergency international rescue effort for astronauts in 
distress in outer space will also be an exceedingly costly undertaking, and 


24 Ibid. 649 (italics added). A more recent, albeit less detailed, government analysis 
is contained in U. S. Congress, Agreement on the Rescue of Astronauts, the Return of 
Astronauts and the Return of Objects Launched into Outer Space, Analysis and Back- 
ground Data, Staff Report prepared for the use of the Committee on Aeronautical and 
Space Sciences, U. S. Senate, July 16, 1968. 

26 Von Braun, op. cit. note 10 above, p. 109. 

26 Final Acts of the Extraordinary Administrative Radio Conference to Allocate 
Frequency Bands for Space Radio Communication Purposes, Geneva, 1963, ‘Resolution 
2A Relating to Space Vehicles in Distress and Emergency,’’ p. 171. 
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success will be largely dependent upon the nature of the space emergency 
which will dictate the rescue mode (earth-based operations, space-based 
operations, manned or unmanned, etc.). In order to secure adequate pro- 
visions for these requirements, Soviet jurist Herman Zhukov earlier main- 
tained that international agreement formally establishing a space rescue 
service will be required.” Among the major considerations involved im 
this kind of proposal are (1) national cost reimbursement (both for ex- 
penses incurred in the rescue operation and, perhaps, for delays in space 
program schedules as a result of the operation), and (2) maintenance of 
standby spacecraft and crews for quick-reaction rescue purposes; space- 
craft size may well be specified.?® 

In approaching a space rescue and return policy, national decision- 
makers may elect from any of three alternatives: (1) permit the status 
quo established by the 1967 Treaty on Outer Space and the 1968 Treaty 
on Rescue and Return to remain unaltered, with a wide latitude for action 
reserved to each nation in interpreting ‘‘all possible assistance’’ and ‘‘in 
a position to do so’’ upon receipt of a request for assistance or rescue in 
outer space, with reliance placed upon humanitarian precedent drawn from 
maritime and aviation law; (2) amend the 1968 Treaty on Rescue and 
Return under the terms of Article 8 to exclude international space rescue 
wherever earth-to-space rescue operations are required so that interna- 
tional misunderstanding does not occur over this issue; and (8) amend the 
1968 Treaty on Rescue and Return under the terms of Article 8 to include 
provisions for international space rescue to meet all recognizable emergency 
situations including, perhaps, establishment of an international space 
rescue service in the form of a categorical international organization. 

The first alternative—the status quo—can be consciously permitted to go 
unaltered in order to ensure national latitude for action in complying with 
requests for assistance to, or rescue of, distressed astronauts in outer space. 
But this determination will formalize the potential for international mis- 
understanding and friction, especially in the event of a ‘‘justified’’ refusal 
to provide earth-to-space rescue in a space emergency. It would be better 
to pursue the second alternative, and seek amendment of the 1968 Treaty 
on Rescue and Return to delimit and to exclude certain international space 
rescue obligations; viz. each nation would assume sole responsibility for 
assisting or rescuing its own astronauts who encounter distress in earth 
orbit or beyond when such assistance requires earth-to-space recovery. 
Subsequently, should an emergency occur in space that demands this kind 
of assistance, and rescue is not effected by the launching state, the onus 
for failure is not shared, and international recrimination resulting from 
real or imagined failure to comply with the terms of the 1967 or 1968 
treaty would be precluded. 


27 Herman Zhukov, ‘‘International Rescue Service for Space Travelers,’’ Moscow 
News, No. 6, Feb. 18-25, 1967, p. 6. 

28 For example, it would not be sufficient to provide Mercury one-man or Gemini 
two-man space vehicles for space rescue missions in which three or four astronauts are 
stranded aboard a space station. 
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In the event manned flight to the moon is achieved within planned 
schedules and national commitments to manned exploration of space are 
not withdrawn or substantially reduced, solution of these problems ought 
to be fulfilled by the third alternative—international agreement on amend- 
ment of the 1968 Treaty on Rescue and Return to provide for international 
co-operation in space rescue for all recognizable emergency situations. 
This would include agreement upon provisions for international earth-to- 
space rescue operations, as well as other space-to-space rescue modes, in 
which the greater and lesser space Powers would participate to the extent 
of their respective capabilities. 

Amendment of the 1968 Treaty on Rescue and Return for this purpose 
would necessarily involve consideration of the following provisions: 

(a) Areas of rescue in space should be described; 7.¢., astronauts in 
distress in orbit, on neighboring celestial bodies, or traversing space 
between celestial bodies. Accepted modes for rescue relating to the 
kind of emergency and the area may also be delineated; e.g., use of 
earth-to-space manned or unmanned rescue spacecraft, pre-positioning 
eraft in earth orbit which may be maneuvered to link up with a 
manned spaceship in distress, assistance from fellow astronauts on 
celestial bodies or in space orbits, ete. 

(b) Conditions for officially requesting space rescue or assistance 
should be established. Each contracting party should, within limits 
determined by the nature of the space emergency (which largely 
dictates the rescue mode) and their respective capability to launch 
spaceships, act promptly to rescue astronauts requesting assistance 
after consulting with, or at the request of, the launching authority. 

(e) Wherever it is made possible by proximity and technical capa- 
bility, astronauts should go immediately to the assistance of fellow 
astronauts in distress in space orbits or on celestial bodies if a con- 
dition of astronaut distress or emergency is perceived by the astro- 
nauts of another state; it also should be considered lawful for the 
latter astronauts to proceed immediately to assist the former if com- 
munications cannot be established between the two parties involved, 
and provided that a notice of intent to render aid is radioed to the 
launching authority of the distressed astronauts. The launching au- 
thority may retain the right to withhold permission and eall an abort 
to this assistance, and undertake the rescue independently. 

(d) Exchange and standardization of certain essential technical 
data and equipment on manned spaceships and stations where neces- 
sary for rescue purposes to avoid undue hazards to those who answer 
a request for assistance and to facilitate rescue, should be agreed upon; 
e.g., data on electrical and life support systems, provision of oxygen 
line couplings that mate properly, ete. 

(e) The kind, number, and size of space vehicles to be maintained 
in readiness for immediate launching to rescue astronauts in distress, 
in consonance with (a) above, should be delineated; e.g., use of solid- 
propellant rockets, three- or four-place spaceships, ete. 
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(£) Provision should be made for reimbursement of expenses in- 
curred in rescuing astronauts in outer space where a request for such 
aid was officially made (or permission granted).7® Consideration may 
be given as to whether expenses should be paid if the rescue attempt, 
although conducted diligently, proved unsuceessful. 

(g) Beyond reimbursement of expenses incurred in life salvage, 
salvage awards im personam may be included if the distressed craft 
is returned as well as its crew. Reimbursement cost penalties may be 
imposed if life is lost due to avoidable mistakes committed by the na- 
tion providing assistance.®° 

(h) If assistance arrives too late to save the lives of those in dis- 
tress, the bodies should be returned to the launching authority by the 
state which attempted rescue upon the request or permission of the 
launching authority. 

(i) Some mechanism should be established for arbitrating any dis- 
putes which may occur over the conduct of rescue operations, reim- 
bursement of expenses, or assignment of cost penalties. 

Admittedly, amendment of the 1968 Treaty on Rescue and Return to 
provide for space rescue under varying situations of distress is a large 
political order, and will obligate the commitment of considerable resources 
as well as a high degree of international co-operation among states; it may 
prove unattractive to national decision-makers in the absence of continuous 
manned space flight and in the presence of strained relations caused by 
terrestrial conflicts. The present more limited and broadly worded treaties 
may suffice for the immediate future; their terms, however, are liable to 
provoke international discord if international earth-to-space rescue of 
astronauts in distress in outer space is requested by one state and a justi- 
fied refusal is the response of another state in a position to provide such 
assistance. 

We stand at the threshold of significant developments in manned space 
flight—the construction and operation of permanently manned earth- 
orbiting space stations and the physical exploration of the moon and 
planets by man. In the time remaining before pervasive manned opera- 
tions in outer space commence, jurists and statesmen should give serious 
consideration to amending the 1968 Treaty on Rescue and Return to in- 


29C. Wilfred Jenks notes that, although the Safety of Life at Sea Convention and 
the Search and Rescue Annex to the International Civil Aviation Convention do not 
provide for reimbursement of expenses incurred for saving human life at sea or in the 
event of an aircraft accident, the expected expenses involved in the rescue of astronauts 
in outer space will be of such an altogether different order of magnitude as to render 
any analogy with these conventions inappropriate. Jenks, Space Law 249-250 (New 
York: Frederick A. Praeger, Ine., 1965). 

80 For a review of maritime precedent on this question as it relates to public vessels 
and their crews, see Martin J. Norris, The Law of Seamen, Vol. 1, pp. 219 ff. and 
passim (New York: Baker, Voorhis and Co., Inc., 1962). A separate convention on 
salvage of man-made objects in outer space is proposed in Hall, ‘‘Comments on Sal- 
vage and Removal of Man-Made Objects from Outer Space,’’ 37 Journal of Air Law 
and Commerce 288 ff. (1967). 
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elude necessary provisions for assistance to and rescue of astronauts in 
outer space or, at the very least, to delimiting the scope to exclude inter- 
national space rescue involving earth-to-space services. The reader will 
recall that it took an emergency in outer space aboard Gemini 8 in 1966 
to cause American officials to give serious consideration to the technical 
problems of space rescue. It would be a tragedy indeed if the lives of 
astronauts and international reerimination became the elements necessary 
to ensure equivalent consideration for amending the 1968 Treaty to pro- 
vide for adequate international rescue and return operations in outer space. 

In the meantime, until appropriate international agreement can be 
secured for space rescue operations, work can be undertaken unilaterally 
by those states with manned spacecraft competence to develop some of the 
knowledge, practice and capability necessary to render aid in case of mis- 
hap during the forthcoming moon flight programs. Subparagraph (d) 
above considers the immediate need for standardization. This question 
ought to be among the first studied and discussed in any effort looking 
toward international agreement on the subject of space rescue. 


THE CONCEPT OF SPECIAL CUSTOM IN 
INTERNATIONAL LAW 


By Anthony A. D’Amato* 


There are regrettably few cases in international law that go into the 
question of the proof necessary to establish a customary rule binding upon 
the defendant state. And from those few cases, notably those decided 
by the World Court, most writers have drawn pessimistic conclusions as 
to the proof needed for custom because of the Court’s apparent insistence, 
in Professor Falk’s words, upon ‘‘some tangible evidence of consent on 
the part of the state that is bound.” * A showing of consent is a very 
difficult proposition. Many legal disputes arise precisely because neither 
side has previously consented to the same rule. As Lauterpacht argued, 
to say that prior consent must be shown in order to reach a legal con- 
clusion in any given international dispute is tantamount to rejecting the 
possibility of the existence of the vast majority of the rules of international 
law. But then, how can we explain the World Court’s reasoning in the 
Asylum, Right of Passage, and Fisheries Cases € in which the element of 
consent on the part of the defendant states seemed to play such a vital 
role in the Court’s reasoning concerning the existence of binding rules 
of law? * 


The purpose of this essay is to argue that the widely accepted view of 
the World Court’s jurisprudence as emphasizing the requirement of a 


# Northwestern University School of Law, Chicago. 

1 Falk, ‘‘On the Quasi-Legislative Competence of the General Assembly,’’ 60 A.J.I.L. 
782 (1966). 

2Lauterpacht, The Development of International Law by the International Court 
(1958). 

3 Asylum Case, [1950] LC.J. Rep. 266; Right of Passage Case, [1960] ébid. 4; 
Fisheries Case, [1951] ¿bid. 116. 

The Lotus Case, P.C.LJ., Ser. A, No. 10, at 4 (1927), cited by Professor Falk, 
note 1 above, at 784, to support his argument that the World Court relies even in 
eases of general custom on a showing of consent, does not, upon closer inspection, 
stand for that proposition. The Court in that case held that ‘‘the rules of law bind- 
ing upon States therefore emanate from their own free will as expressed in conventions 
or by usages generally accepted as expressing principles of law...’’ (at p. 18). Far 
from being a statement that each particular state must consent to each particular rule 
alleged to be binding upon it, this language indicates that the Court had in mind 
aggregate consent. It accords with Professor Jaffe’s statement that ‘‘consent is given 
to international law as a system rather than to each and every relationship contained 
in it.’’ Jaffe, Judicial Aspects of Foreign Relations 90 (1933). For evidence in the 
Lotus Cass the Court did not look only to situations in which Turkey had consented 
to a rule of law, but rather considered four municipal law cases involving collisions 
(which were, as it happened, divided evenly on the relevant rule), none of which in- 
volved either Turkey or a Turkish vessel. This demonstrates that the Court was not 
looking for individual consent by Turkey to the rule alleged by France, the plaintiff 
state. 
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showing of consent is a mistaken view, not because scholars have misread 
the cases but rather because of a widespread failure to draw a basie dis- 
tinction between special (or ‘‘local’’ or ‘‘particular’’) customary inter- 
national law and general customary international law. The cases just 
cited, which shall be examined shortly, dealt with special, not general, 
custom. The stringent requirements of proof of consent in these cases 
thus do not apply to the large body of general norms of international law 
binding upon all states, but rather apply only in similar cases of ‘‘special’’ 
custom. 


I. Tue Two Tyres or Custom 


The distinction between special and general custom is conceptually 
simple. General customary law applies to all states, while special custom 
concerns relations between a smaller set of states. As Professor McDougal 
has put it, ‘‘some prescriptions are inclusive of the globe; other prescrip- 
tions recognize self-direction by smaller units.” * An analogous .instance 
might be conventional international law: since no treaty to date has been 
signed by each and every state in the world, a given treaty is an explicit 
manifestation of consent by a group of states smaller than the totality of 
states. Professor Lissitzyn has vividly written that 


the ‘‘particular’’ international law ... created by treaty could be 
visualized as consisting of a vast and ever changing number of circles 
of different and often fluctuating sizes, each enclosing a special ‘‘legal 
community’’ composed of the parties to a treaty.® 


General customary international law contains rules, norms, and prin- 
ciples that, even upon mere inspection, seem applicable to any state and 
not to a particular state or an exclusive grouping of states. For example, 
norms relating to the high seas, to airspace and outer space, to diplomatie 
immunities, to the rules of warfare, and so forth, apply equally to all states 
having occasion to be concerned with these areas. Similarly, the facts of 
a given case may suggest exclusively the application of general custom— 
such as cases concerning collision on the high seas between ships of dif- 
ferent countries, cases involving general principles of international law, 
cases turning on the construction of treaties under general customary 
canons of construction, and in general cases where the plaintiff and de- 
fendant states could theoretically be interchanged with any other states 
without affecting the content of the rules of law cited by either side in 
the dispute. By contrast, special customary international law deals with 
non-generalizable topics such as title to or rights in specific portions of 


6 McDougal, Studies in World Publie Order 15 (1960). The term ‘general’? is more 
commonly used than the word ‘‘universal’’ and avoids the latter’s complications aris- 
ing from a single recalcitrant state or a self-declared international-outlaw state. As 
stated by Justice Chase in the classic case of Ware v. Hylton, ‘‘general’’ international 
law is ‘‘universal’’ and thus binding upon ‘‘all nations.’’ 3 Dall. 199, 227 (1796). 

6 Lissitzyn, International Law Today and Tomorrow 7 (1965). There may also be 
sub-classes within the smaller groups; e.g., two states within a region may make a 
treaty applying only to themselves that derogates from the regional rule. 
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world real estate (¢.g., cases of acquisitive prescription, boundary disputes, 
and so-called international servitudes), or with rules expressly limited 
to countries of a certain region (such as the law of asylum in Latin 
America). The line separating general from special custom is similar 
to that m English common law, where a particular custom ‘‘must apply 
to a definitely limited though indeterminate class of persons’’ and to a 
limited geographic area; if the usage is laid in too wide a geographic area, 
for example, it is taken out of the realm of custom and must be pleaded 
as an ordinary claim at law.’ 

The bifurcation of special and general custom is rooted in Roman law 
and English common law. As the Roman Empire expanded, centrally 
enacted legislation was extended in its applicability to outlying communi- 
ties and to the peregrim (foreigners within the Empire). Such statutes 
of necessity pre-empted local law and customs to the contrary. Yet Roman 
law recognized the force of a principle known as desuetude: that the 
centrally enacted legislation could actually be canceled by virtue of lack 
of application and enforcement in a given community over a period of 
time. The statute stayed on the books, of course, and its cancellation 
applied only to the particular communities in which it was not enforced. 
This particular desuetude of a statute thus amounted to a negative special 
custom in favor of the relevant communities.® 

In English common law, Blackstone summed up the historie distinction 
between the two types of custom: 


general customs, which are the universal rule of the whole kingdom, 
and form the common law ... [and] particular customs, which, for 
the most part, affect only the inhabitants of particular districts.*° 


The former are determinable, according to Blackstone, by the application 
of experience, study, and the following of precedents. In sharp con- 
trast are the rules for proving special custom. The rules are strict, 
Blackstone writes, because they are (or can be) in derogation of the 
common law or general custom.’? Thus, special customs must be specially 
pleaded, must be proved by a jury, must have been in use a long time, 
must have been non-contentious, continuous, reasonable, certain, and in- 
ternally consistent. The common law also required in many cases a 
showing of opinio juris (that the custom was observed as a matter of 
right) and that it was notorious (the defendant being expected to have 


7 Salt, ‘*The Local Ambit of a Custom,’’ in Cambridge Legal Essays 279, 283 (1926). 

8 See Buckland, A Text-Book of Roman Law 52 (2nd ed., 1950); Jolowicz, Historical 
Introduction to the Study of Roman Law 363-364 (2nd ed., 1961). 

9 Desuetudo is the verbal opposite of consuetudo (custom). Cf. Kelsen, General 
Theory of Law and the State 119 (1945). 

10 Blackstone, Commentaries *67. 11 Ibid. at *69-70. 

12 An example of such a special custom is that of gavelkind in Kent, that all sons 
alike succeed to the father’s estate. This is in derogation of the general customary 
rule of primogeniture. Ibid. at *74-75. 

13 Ibid. at *76-78. See Braybrooke, ‘‘Custom as a Source of English Law,’’ 50 
Mich. Law Rev. 71 (1951). 
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known of it).1* It is certainly clear that the vague and flexible rules given 
by Blackstone for the determination of general custom were quite unlike 
the difficult burdens of proof that would have to be met to win a case 
based on special custom. 


It. THE IMPORTANCE oF THE DISTINCTION 


Many scholars, including Professor Falk cited at the beginning of this 
essay, have expressed deep pessimism about the World Court’s contribution 
to the growth of international law due to the Court’s alleged insistence 
on proof of consent before a defendant state can be bound. A recent 
strongly worded statement of this position may be found in Dr. Wilfred 
Jenks’ book, The Prospects of International Adjudication. Dr. Jenks 
cites the World Court’s statement in the Anglo-Norwegion Fisheries Case: 


the ten-mile rule would appear to be inapplicable as against Norway 
inasmuch as she has always opposed any attempt to apply it to the 
Norwegian coast.1® 


Assuming that the Court is dealing at this point with general custom, 
Dr. Jenks finds in the Court’s language a rule of proof of custom that, 
in his words, 


may appear to verge upon the extreme positivist position that no 
State is bound by custom in the absence of proof of its own recogni- 
tion of the alleged custom in deference to an opinio juris sive necessi- 
tatis. This position involves a frontal challenge to any possibility of 
the development of international law by means of international ad- 
judication.*® 


Seeing no reasonable alternative to his own reading of the language of the 
Court in the Fisheries Case, Dr. Jenks proceeds to disparage the Court, 
the case, and international law in general. He labels international law 
‘‘primitive,’’ in an attempt to excuse the Fisheries result.” Second, he 
suggests that decisions such as the Fisheries decision may simply have to 
be changed by states in their international practice by a good deal of law- 
breaking, if not violent, activity, since recourse to the Court is obviously 
a barrier to progress.7® Third, he cites long extracts from the dissenting 
opinions in the case, all of which take on a far harsher tone out of context 
than they might to a reader who has first read the Court’s majority opinion 
in its entirety. Finally, Dr. Jenks pleads that the Court should exercise 
in the future much more discretion in matters of finding custom.® He 


14 Salmond, Jurisprudence 264 (9th ed., 1987); Allen, Law in the Making 136 (3d 
ed., 1939). To the extent that Blackstone had a concept of opinio juris, he thought 
of it as part of the meaning of custom and not as an independent determinant of 
custom. The concept of opinio juris, however, has taken on a life of its own in inter- 
national law, stemming largely from the misapplication of Geny’s use of the term in 
his famous Méthode d’interprétation et sources en droit privé positif §110 (1899). 

15 [1951] I.C.J. Rep. 116, at 131. 

16 Jenks, The Prospects of International Adjudication 237 (1964). 

17 Ibid. 18 Ibid. at 261. 

19 Ibid. at 263. 
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would have the Court avoid adducing evidence of custom which ‘‘in the 
nature of the case it may frequently be impossible to furnish.’’ ? 

It would seem that all of these alternatives proposed by Dr. Jenks 
would reduce, and not advance, his avowed purpose of promoting recourse 
to internationa] adjudication. Calling international law ‘‘primitive’’ 
does not encourage states to seek authoritative determinations of the rule 
of law from international courts, and in any event is a completely irrele- 
vant observation even if true. Suggesting that states may have to resort 
to force to make progress in the teeth of reactionary decisions such as 
that in the Fisheries Case is similarly unhelpful. The citation of long 
passages from dissenting opinions is a dangerous and misleading practice 
for any scholar in any legal system, for the court obviously was aware of 
these dissents when it reached its decision and usually deals with them 
in the way the majority opimion is organized and written. In context, 
dissents can throw light on the interpretation of the majority opinion, 
but out of context they may appear to be disjointed polemics. In inter- 
national law in particular, the lack of compulsory jurisdiction and cen- 
tralized enforcement procedures make it very difficult for an international 
tribunal to reverse itself or to depart from its own precedents in future 
cases, for most of the court’s authority depends upon the soundness and 
consistency of its reasoning. Thus, dissenting opinions carry less weight 
in international law (unlike the Holmes-Brandeis dissents as predictors 
of changes in later American Constitutional law), and imternational 
scholars should accordingly refrain from citing such dissents just because 
they feel that the dissents are more persuasive than the majority opinions. 
Finally, Dr. Jenks’ plea for more discretion by the Court in finding custom 
can hardly promote greater recourse to the Court by states in the future. 
No state wants to submit to adjudication of its disputes when the result 
is completely unpredictable, yet the greater the discretion used by the 
Court in finding custom the greater becomes the unpredictability of its 
decisions. 

Clearly, a plea for greater discretion in the finding of customary rules 
of law is a step backward from the idea of law as a science of prediction 
giving nations advance notice of the legal propriety of their contemplated 
actions. Dr. Jenks’ conclusions therefore reinforce the importance of re- 
reading and re-analyzing the crucial decision in the Fisheries Case and 
other key cases dealing with customary international law. The next sec- 
tion accordingly is an attempt to argue that these cases were not cases of 
general customary law at all, and that therefore the Court’s insistence 
on a showing of consent that Dr. Jenks found so objectionable applies only 
to the limited class of similar cases of ‘‘special’’ custom. 


III. Woro Court Cases on SPECIAL Custom 


Professor Briggs has emphasized the World Court’s reasoning in the 
Asylum Case as ‘‘admirably illustrat[ing|] how international customary 


20 Ibid. at 264. 
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law in general is proved,’’** and Judge De Visscher said that the decision 
‘‘fixes [the Court’s] jurisprudence on this subject.’’** However, the 
Court in that case was not dealing with customary law in general, but 
rather with special custom. One passage, quoted by many writers, con- 
tains the essence of the Court’s reasoning. The Court began by referring 
to the reliance by the Colombian Government ‘‘on an alleged regional or 
local custom peculiar to Latin-American States.” The Court then held: 


The Party which relies on a custom of this kind must prove that 
this custom is established in such a manner that it has become binding 
on the other Party. The Colombian Government must prove that 
the rule invoked by it is in accordance with a constant and uniform 
usage practised by the States in question, and that this usage is the 
expression of a right appertaining to the State granting asylum and 
a duty incumbent on the territorial State. This follows from Article 
38 of the Statute of the Court, which refers to international custom 
‘‘as evidence of a general practice accepted as law.” *° 


The Court then proceeded to find no evidence of a constant and uniform 
usage in the matter of diplomatic asylum in Latin America, due to the 
uncertainty, contradiction, fluctuation, discrepancy, and political expedi- 
ency in the various cases and instances on the subject. Moreover, it held 
that Peru had ‘‘repudiated’’ the Montevideo Conventions of 1933 and 
1939 (which contained the rule Colombia was contending for) by its failure 
to ratify those conventions.** 

Since there was no proof of a ‘‘custom of this kind,’’ the Court denied 
Colombia’s plea of ‘‘an alleged regional or local custom.’’ It is of funda- 
mental importance to note that the Court used the arguments in the 
preceding paragraph solely with respect to this ‘‘local custom.” A 
reading of what came before this section in the Court’s opinion shows 
that the Court also considered matters of general custom, including 
treaty interpretation, yet nowhere in discussing those matters did the 
Court require a showing of the strict elements of special custom just 
quoted. For example, the Court discussed the concept of ‘‘derogation 
from territorial sovereignty’’ without referring to constant and uniform 
practice or explicit rights and duties.2* Also, in dealing with treaty inter- 
pretation, there was no reference to the strict elements of special custom. 
Rather, these elements were restricted to the section of the opinion where 
the Court explicitly dealt with ‘‘an alleged regional or local custom”? or, 
in other words, special custom. 

Additional support for the preceding interpretation may be found in 
the dissenting opinion of Judge Alvarez which highlights the Court’s 
particular concern with the matter of a special custom in Latin America,?® 
and also in the majority opinion in the later case of the Nationals in 
Morocco. This case dealt with many separate contentions relating to 

21 Briggs, ‘‘The Colombian-Peruvian Asylum Case and Proof of Customary Inter- 
national Law,’’ 45 A.J.I.L. 728, 730 (1951). 

22 De Visscher, Theory and Reality in Public International Law 148 (1957). 


23 [1950] I.C.J. Rep. 266, at 276-277. 24 Ibid. at 277. 
25 Ibid. at 274-275. 26 Ibid. at 290-302. 
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matters of general custom and treaty interpretation, but also with a 
special question of specific American capitulatory rights in Morocco. It 
was only with respect to this latter issue that the Court cited its earlier 
statement in the Asylum Case on special custom.” Moreover, it introduced 
the citation by a qualification that the Court’s language in the Asylum 
Case on this point dealt with ‘‘the question of the establishment of a local 
custom peculiar to Latin-American States.’’ 7° 

The portion of the Nationals in Morocco opinion dealing with capitula- 
tory rights, by citing the Asylum Case on special custom, provides us 
with a good example of special customary law. For there is clearly no 
general rule of international law granting all states extraterritorial rights 
in other states. If among any particular states extraterritorial rights 
exist, they either stem from a treaty or from special customary practice 
that amounts to consent on the part of the territorial state. Perhaps the 
only general rule on the subject in present international law may take 
the form of a presumption, or pressure, against the existence of capitula- 
tory rights, an ‘‘old and dying institution’’ in the words of Professor 
Verzijl.2° The manner in which the Court analyzed the rights of the 
parties in the Nationals in Morocco Case lends support to this interpreta- 
tion. There was no finding of a rule of general customary law in behalf 
of the United States’ claim to extraterritorial rights in Morocco. And the 
citation of the Asylum Case, with its restrictive view of the necessary ele- 
ments for proving the existence of a ‘‘regional or local custom,’’ indicates 
that with respect to certain kinds of subjects, such as capitulatory rights, 
the plaintiff must prove in a very specific way that the defendant has 
expressly or impliedly consented to the alleged ‘‘derogation from [its] 
territorial sovereignty.’’ °° 

Nor are the preceding interpretations invalidated by the Court’s refer- 
ence to Article 38 in the Asylum Case, quoted previously, and again in the 
Nationals in Morocco Case when the Court quoted its own prior language. 
To repeat the quotation, the Court held that the elements of special custom 
follow from the reference in Article 38 of the Statute of the Court to 
international custom ‘‘as evidence of a general practice accepted as law.’’ 
At first impression, the word ‘‘general’’ in this clause might appear to be 
inconsistent with a finding of special custom. But historically the ap- 
parent discrepancy is easily resolved. In 1986 Professor Basdevant 
pointed out the need for a broad interpretation of Article 38 to include 
special custom.’ Such an interpretation was necessary in order to fulfill 
the reasonable expectations of states who often order and regularize 
special relationships among themselves in the manner discussed previously. 
The World Court must have agreed with Professor Basdevant’s reasoning, 
even before 1936, since it has refrained entirely from mentioning Article 


27 [1952] I.C.J. Rep. 176, at 199-200. 28 Ibid. at 199. 

292 Verzijl, The Jurisprudence of the World Court 135 (1966). 

80 [1950] I.C.J. Rep. 266, at 274-275. 

81 Basdevant, ‘‘ Règles générales du droit de la paix,’’ 58 Hague Academy, Recueil 
des Cours 471, 486 (1936). 
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38 in all of the numerous cases involving general custom, while mentioning 
it explicitly in the portions of the Asylum and Nationals in Morocco Cases 
dealing exclusively with special custom. In so doing, the Court has fixed 
upon Article 38 the broad interpretation called for by Professor Basdevant. 
Additionally, to make the matter erystal clear, the Court stated in the 
Right of Passage Case: 


[I]t is objected on behalf of India that no local custom could be 
established between only two States. It is difficult to see why the 
number of States between which a local custom may be established 
on the basis of long practice must necessarily be larger than two. 
The Court sees no reason why long continued practice between two 
States accepted by them as regulating their relations should not form 
the basis of mutual rights and obligations between the two States.* 


Thus, to the extent that the Indian representative had contended, in 
pleadings that were not always models of clarity, that ‘‘customary inter- 
national law’’ could not apply in this ease, the Court set the record straight 
by showing, in the passage just quoted, that this was not a matter of 
general customary law affecting a large number of states but rather a 
matter of ‘‘local custom’? exclusively regulating the particular rights and 
obligations between Portugal and India. 

Let us consider this case more closely. In it the Court held that Portu- 
gal had a right of passage over Indian territory with respect to private 
persons, civil officials, and goods in general, for the purpose of reaching 
the Portuguese enclaves in India.** The International Court’s holding 
was based on evidence of a local custom, continuous over a period ex- 
ceeding a century and a quarter, ‘‘accepted as law” by the parties, and 
constant and uniform. This case, according to Professor Wolfke, contains 
‘*the most decisive recognition of particular customary rules,’’ as opposed 
to general customary rules.*4 The Court went on to reject other alleged 
rights also on the basis of special custom. It found no special custom 
entitling Portugal to transport armed forces, police, or ammunition over 
Indian soil.* Thus the heart of the case concerned special custom as the 
secondary rule of law-determination with respect to the bundle of alleged 
rights of passage. 

An entirely new section of the Court’s opinion, preceded by an asterisk 
break, deals with the parties’ arguments on general custom. With respect 
to the non-military right of passage, the Court held it superfluous to in- 
quire whether general custom would yield the same result as special 
custom. As to the alleged military right, the situation was more complex. 
Portugal did not advance any convincing arguments either in the briefs 
or in the oral presentation that a right of military access existed under 
general customary international law. Much of the argumentation con- 
sisted of analogies to municipal law granting access to private persons 
over the land of another, but these did not involve military aceess. 

82 [1960] I.C.J. Rep. 4, at 39. 33 Ibid. at 40. 
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Therefore, since the Court was able to find a distinction in the special 
customary practice between Portugal and India as to non-military and 
military rights, it refused to deal with the alleged general custom of 
military aecess. The Court noted that the situation was ‘‘a concrete case 
having special features,’’ that the practice between the two states was 
“‘elearly established,’’ and that therefore ‘‘such a particular practice must 
prevail over any general rules.’’ 38 

Thus the Court in the Right of Passage Case clearly distinguished be- 
tween special custom and general custom in international law. How- 
ever, it was not so clear as to which type of custom would have priority 
in the event of a clash. For its assertion of the primacy of special custom 
in this case was made possible largely by the absence of any convincing 
demonstration by Portugal of a general custom of military aecess to en- 
claves. Moreover, the Court would not have argued the superfiuity of 
examining Portugal’s contention of general custom with respect to non- 
military aecess if it could have disposed of this point simply by stating 
that special custom in all cases pre-empts general custom. It is obviously 
too early in international jurisprudence to state with any degree of con- 
viction clear ‘‘conflict-of-law’’ principles with respect to special and 
general custom. The Right of Passage Case seems to suggest that when 
special custom is easily proved and general custom on the other hand is 
vague and dependent upon analogies to situations which are not directly 
in point, the Court will accept the former and not make any particular 
effort to inquire into the latter. This is, of course, an elusive relationship, 
to say the least, but even more elusive ones are possible. Thus, in the 
Nationals in Morocco Case, there may have been hovering in the back- 
ground a rule or principle of general customary law to the effect that 
capitulatory rights are, or ought to be, construed narrowly if at all. This 
general customary prescription may have made it harder for the United 
States to prove the existence of a special custom establishing such a 
capitulatory regime. Conversely, it is not difficult to imagine a rule of 
general customary law that makes it easier to establish specific bilateral 
relationships. Thus, although all the instances of claim-conflicts with 
respect to alleged submarine rights on the continental shelf prior to the 
1958 Geneva Convention involved specific parties making specific claims, 
the coastal state consistently had the better claim due, arguably, to the 
existence of a general rule of coastal state rights over the continental 
shelf that was simultaneously emerging. 

Another possible relationship between general and special custom might 
be that when the former is too vague to cover a specific case area (even 
though it could clearly apply to different cases), a decisive rôle might 
be played by special custom when otherwise special custom would not be 
invoked at all. This seems to have occurred in the complex case of the 
Anglo-Norwegian Fisheries. The Court’s opinion is not easy to analyze; 
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Douma lists over fifty articles devoted to the case, offering conflicting 
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interpretations,*” The opinion is rambling and cryptic, possibly reflecting 
the fact that the judges deliberated only fifty days despite the voluminous 
pleadings and lengthy oral arguments.** It has been severely criticized,” 
particularly by losing counsel.*° Yet if the opinion is read in its entirety, 
taking all the passages together and in context, a rational scheme becomes 
evident. 

The most important parameter in the Court’s judgment is that Norway’s 
delimitation of its territorial waters must accord with general international 
law: 


The delimitation of sea areas has always an international aspect; 
it cannot be dependent merely upon the will of the coastal State as 
expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal 
State is competent to undertake it, the validity of the delimitation 
with regard to other States depends upon international law.*! 


The Court then gave three indications of the requirements of general 
customary international law in this area: (a) “the drawing of base-lines 
must not depart to any appreciable extent from the general direction of 
the coast’’; +? (b) if the coastline is unusually rugged, the choice of base- 
lines should be ‘‘liberally applied’’;*® and (c) as a general principle 
‘“‘governing any delimitation of the territorial sea,” the ‘“base-lines must 
be drawn in such a way as to respect the general direction of the coast 
and .. . must be drawn in a reasonable manner.’’** That these are all 
statements of general customary rules is evident from the fact that the 
Court simply takes judicial notice of them, with no attempt to offer inde- 
pendent proof. Jt is moreover important to note that, although the state- 
ments may not offer precise guidelines in close cases, they certainly rule 
out arbitrary and excessive claims and thus serve the function of any 
general rule of law in indicating broad standards of permissible conduct. 

The opinion also contains statements of general custom for which the 
Court does offer or allude to evidence of state practice. An example is 
the statement that for the purpose of measuring the breadth of the terri- 
torial sea ‘‘it is the low-water mark . .. which has generally been adopted 
in the practice of States.’’45 There are also instances of alleged general 
rules which the Court found not to be aceurate statements of international 
law. The most important example of this was Great Britain’s claim 
that, to be considered as internal waters, a ‘‘bay’’ may not have, under 
general customary law, a closing line of its indentation that exceeds ten 
sea miles. But the Court held that 


87 Douma, Bibliography of the International Court of Justice, including the Perma- 
ment Court, 1918-1964, at 203-207 (1966). 

88 Hudson, ‘‘The Thirtieth Year of the World Court,’’ 46 A.J.LL. 1, 25-26 (1952). 

39 See Jenks, op. cit. note 16 above, at 247-251. 

40 See Waldock, ‘‘The Anglo-Norwegian Fisheries Case,’’ 28 Brit. Yr. Bk. Int. Law 
114 (1951). 41 [1951] I.C.J. Rep. 116, at 132. 

42 Ibid. at 133. 48 Ibid. 

44 Ibid. at 140-141. 45 Ibid. at 128. 
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although the ten-mile rule has been adopted by certain States both in 
their national law and in their treaties and conventions, and although 
certain arbitral decisions have applied it as between these States, 
other States have adopted a different limit. Consequently, the ten- 
mile rule has not acquired the authority of a general rule of inter- 
national law.*6 


It is within the parameters of the preceding formulations of general 
customary law that the Court considers matters of special custom. One 
large class of instances of special custom occurring in different places 
throughout the opinion is the matter of ‘‘historic waters.” These are, 
of course, instances of prescription. As Judge Fitzmaurice has analyzed 
the matter, 


the acquisition of a historie right by prescriptive means is merely a 
special case of the creation of right by custom or usage.*? 


In such an instance, 


the element of consent, that is to say, acquiescence with full knowl- 
edge, on the part of the [complaining] State is not only present, but 
necessary, to the formation of the right.*® 


Indeed, Great Britain did not contest the validity of prescriptive rights, 
conceding that the ‘‘historic waters’’ belonged to Norway if possessio longi 
temporis was proven In each instance.* 

Some other examples of special custom in the Court’s opinion have 
caused considerable trouble for critics of the case who have not dis- 
tinguished between the two types of custom. First, we have already seen 
that the Court rejected the ten-mile rule for bays as far as general cus- 
tomary law was concerned. But then the Court added an argument 
addressed specifically to the two parties in the litigation: 


In any event the ten-mile rule would appear to be inapplieable as 
against Norway inasmuch as she has always opposed any attempt to 
apply it to the Norwegian coast.®° 


In short, the Court considered the ten-mile rule both in general and in 
special custom. It upheld Norway on the general ground because of 
the division of state practice throughout the world. And it upheld 
Norway on the special ground because, as between Norway and Great 
Britain, Norway had not consented to the practice (indeed she opposed 
it). Here the Court was in effect saying that Norway’s delimitation of 
bays was not unreasonable in light of general customary practice, and 
therefore Great Britain could not limit Norway’s rights within the ambit 
of reasonableness unless Norway consented to the establishment of such 
2 special custom. 


46 Ibid. at 131. 

47 Fitzmaurice, ‘*‘The Law and Procedure of the International Court of Justice, 
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But if Norway has certain rights within the ambit of reasonableness, 
Great Britain may also have similar rights. For if a certain area is con- 
tested, one cannot say æ priorit that the coastal state and not the state that 
is attempting to fish in the area has the better pre-emptive claim to what- 
ever may reasonably be claimed. Thus it became relevant to see if Great 
Britain had consented or acquiesced to Norway’s use of any part of the 
area defined by the general customary rules previously stated by the 
Court. Thus, as a second example of special custom, and with respect 
to the questions of the ten-mile rule, the historic waters, and their appli- 
cations to the ‘‘skjaergaard’’ and other specific configurations of the Nor- 
wegian coast, the Court took specifie account of the notoriety of the 
Norwegian claims and the failure of Great Britain to engage in sub- 
stantial protest: 


The Court notes that in respect of a situation which could only be 
strengthened with the passage of time, the United Kingdom Govern- 
ment refrained from formulating reservations. 

The notoriety of the facts, the general toleration of the international 
community, Great Britain’s position in the North Sea, her own in- 
terest in the question, and her prolonged abstention would in any 
case warrant Norway’s enforcement of her system against the United 
Kingdom.” 


This language, coming near the end of the Court’s opinion, points up the 
Court’s concern for the special aspects of the bilateral relationship be- 
tween Norway and the United Kingdom.®? It would be a mistake to 
apply to general custom the Court’s reasoning on toleration and laek of 
protest, for these served a specific purpose relating to consent in the 
matter of special customary rights within the disputed ambit of the 
reasonable possible extensions of Norway’s internal waters. 

To round out the practice of the World Court, two additional cases, 
other than those dealing with acquisitive preseription,® may be briefly 
mentioned. In 1927 the Court dealt with the question whether the Euro- 
pean Commission of the Danube had jurisdictional powers over navigation 
of the river from Galatz to above Braila.” The Court looked to ‘‘usage 


51 Ibid. at 139. This language resembles a traditional test of estoppel in domestic 
law. For a recent doctoral dissertation contending that customary international law 
is nothing other than a form of estoppel, see Slouka, International Custom and the 
Continental Shelf (unpub. dissertation, Columbia U., 1965). <A difficulty with such a 
thesis is that international customary law itself in the final analysis gives content to 
the notion of estoppel in international Jaw to the extent that the latter may be opera- 
tive. Thus only a verbal substitution, that of ‘‘estoppel’’ for ‘‘custom,’’ is effected, 
but there is no gain in explication. 

$2 It is conceivable that a different plaintiff state might prevail against Norway on 
the same issues, as several writers have suggested; it is perhaps more likely that the 
Court’s reasoning would not be extended to coastal situations involving future de- 
fendants other than Norway. 

53 For an instance of special custom in a prescriptive setting, see the Minquiers and 
Herehos Case, [1953] I.C.J. Rep. 47. For a brief discussion of the Lotus Case, see 
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having juridical force simply because it has grown up and been consistently 
applied with the unanimous consent of all the States concerned.” 5 This 
was clearly a matter of special custom, inasmuch as the case was about a 
specifie commission for a specific river; no one has ever suggested the 
existence of a general rule setting up river commissions and giving them 
precise jurisdictional powers. Hence the idea of ‘‘unanimous consent”? 
was restricted to a situation of special custom. Similarly, in 1930 the 
Court delivered an advisory opinion concerning a specific place—the Free 
City of Danzig. It based its holding that Poland did not have absolute 
rights regarding the conduct of the foreign relations of Danzig on a 


practice, which seems now to be well understood by both Parties... 
[that] gradually emerged from the decisions of the High Commis- 
sioner and from subsequent understandings and agreements arrived 
at between the Parties under the auspices of the League.*¢ 


Again, the attempt to show consent was necessary in a situation of special 
custom. 

The cases just examined do not afford a complete picture of the require- 
ments for proving special custom in international law. Indeed, it is 
possible that the requirements may change, depending upon the type of 
case involved—whether it is a case of prescription, or boundaries, or re- 
gional law, or whatever.®? In this area, as in so many others in inter- 
national law, the richest collection of evidence—diplomatic correspondence 
among nations—has hardly begun to be tapped in any systematic way. 
New methods in the social sciences, particularly the content analysis of 
documents ë combined with statistical factor analysis of the relevant com- 
ponents of decision and conflict resolution,®® may offer a way to mine these 
resources of state practice. 

But apart from the problem of the refinement of criteria for special 
custom, the most significant conclusion to draw from the preceding analy- 
sis is that special custom should be sharply distinguished from general 
eustomary law. The particular problems of proving consent on the part 
of the defendant state in any claim-conflict situation that are associated 
with a claim of special custom need not be extended to the broader question 
of norms of general custom, at least insofar as the World Court’s cases 
are concerned. An important analytical step forward can be taken if the 
problem of the proof of general custom is seen to be an entirely separate 
question from the problem of proving the requisite consent for special 
custom. 


55 Ibid. at i7. 

38 Free City of Danzig, Advisory Opinion, P.C.I.J. Ser. B, No. 18, at 4, 12-13 (1930). 

87 Special custom in Latin America seems to have its own rules. See Judge Alvarez’ 
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VOTING BEHAVIOR OF NATIONAL JUDGES IN 
INTERNATIONAL COURTS 


By [i Ro Suh * 


I 


It has been assumed in international adjudication that each state in 
the litigation should be permitted to have a judge of its own nationality 
on the bench. This practice of employing national judges in international 
courts is deeply rooted in the history of arbitration and judicial settlement. 
Responding to a demand for it, the Committee of Jurists in 1920-1921 
embodied the plan in Article 31 of the Statute of the Permanent Court of 
International Justice. This article was transferred intact to the Statute 
of the present International Court of Justice in 1945.1 Whether judges 
of the nationality of the parties, either in arbitration tribunals or in 
courts of justice, can be counted upon to be as ‘‘independent’’ as the 
processes of justice require, and as Article 2 of the present Statute stipu- 
lates, is a question of some moment to present-day international justice. 
It has been suggested as an alternative that a judge on the International 


* Associate Professor of Political Science, Baker University, Baldwin City, Kansas. 
The author wishes to express his sincere appreciation to Professor William W. Bishop, 
Jr., of the University of Michigan Law School, Dr. Norman L. Hill of Berea, Ken- 
tucky, and Professor Willard N. Hogan of the University of Nebraska, for their 
generous comments and assistance given in the course of this study. The views ex- 
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1 Art. 31 of the Statute of the International Court of Justice reads as follows: 

“1, Judges of the nationality of each of the parties shall retain their right to sit 
in the case before the Court. 

‘¢2. If the Court includes upon the Bench a judge of the nationality of one of the 
parties, any other party may choose a person to sit as judge. Such person shall be 
chosen preferably from among those persons who have been nominated as candidates 
as provided in Articles 4 and 6. 

‘*3. If the Court includes upon the Bench no judge of the nationality of the parties, 
each of these parties may proceed to choose a judge as provided in paragraph 2 of this 
Article. 

“*4, The provisions of this Article shall apply to the case of Articles 26 and 29. In 
such cases, the President shall request one or, if necessary, two of the members of the 
Court forming the chamber to give place to the members of the Court of the nationality 
of the parties concerned, and, failing such, or if they are unable to be present, to the 
judges specially chosen by the parties. 

‘¢5, Should there be several parties in the same interest, they shall, for the purpose 
of the preceding provisions, be reckoned as one party only. Any doubt upon this point 
shall be settled by the decision of the Court. 

‘6, Judges chosen as laid down in paragraphs 2, 3, and 4 of this Article shall 
fulfil the conditions required by Articles 2, 17 (paragraph 2), 20, and 24 of the 
present Statute. They shall take part in the decision on terms of complete equality 
with their colleagues.’’ 


224 


1969] NATIONAL JUDGES IN INTERNATIONAL COURTS 225 


Court of the nationality of the litigant should abstain; thus a state with no 
judge of its nationality on the Court would not be at a disadvantage.? 

Most of the criticisms against national judges have centered about gen- 
eral principles of justice rather than practical considerations. It has 
been said, for instance, that the system of national judges diminishes the 
international character of judicial settlement and that it conflicts with 
the principle that no one should be a judge in his own ease.’ In other 
words, it detracts from the quality of international adjudication. It has 
been argued, too, that the system of national judges conflicts with the 
principle embodied in the Statute that any representation of interest 
should be excluded from the bench. 

Critics often make a special case against ad hoc national judges.* Be- 


2 At the meetings of the Committee of Jurists in 1920, for instance, M. de Lapradelle 
of France suggested that ‘‘if both parties in interest are represented on the bench 
the national judges may keep their seats,’’ and that ‘‘if only one of the parties is 
represented the national judge must give up his seat”? He even proposed that 
national judges should be replaced by assessors who would have only advisory powers 
so that they would not be able to offset the decision of the Court by their votes. See 
Permanent Court of International Justice, Advisory Committee of Jurists, Procés- 
Verbaux of the Proceedings of the Committee, June 16th-July 24th, 1920, with An- 
nexes, pp. 172, 198, 535, 537-538 (The Hague: Van Langenhuyson Brothers, 1920). 
See also, for other similar suggestions, ibid. pp. 121, 158-159, 169-170, 200, 529, 531- 
532, 534, 721; Permanent Court of International Justice, Documents Concerning the 
Action Taken by the Council of the League of Nations Under Article 14 of the 
Covenant and the Adoption by the Assembly of the Statute of the Permanent Court 
of International Justice, pp. 33-34, 36, 48, 231 (Geneva: 1921); J. B. Seott (ed.), 
The Reports to the Hague Conferences of 1899 and 1907, pp. 231, 253 (Oxford: At 
the Clarendon Press, 1917); Permanent Court of International Justice, Advisory 
Committee of Jurists, Documents Presented to the Committee Relating to Existing 
Plans for the Establishment of a Permanent Court of International Justice, pp. 39, 75, 
85-86, 135, 205, 231-232, 241, 258-259, 283 (London: 1920); 14 U.N.C.I.O. Does. 
118, 114, 116 (New York: U.N. Information Organization, 1945). 

8 Sce Hans Wehberg, The Problem of the International Court of Justice 55-64 
(Oxford: At the Clarendon Press, 1918); H. Lauterpacht, The Function of Law in 
the International Community 231-241 (Oxford: At the Clarendon Press, 1933); Wil- 
liam Samore, ‘‘National Origins v. Impartial Decisions: A Study of World Court 
Holdings,’’ 34 Chicago-Kent Law Review 207 (1956); 2 Oppenheim, International 
Law 78-79 (7th ed., by H. Lauterpacht). In this connection, the following statement 
has been made: ‘‘Of all influence to which men are subject, none is more powerful, 
more persuasive or more subtle than the tie of allegiance that binds them (judges) 
to the land of their homes and kindred and to the great sources of the honors and 
performances for which they are so ready to spend their fortune and to risk their 
lives.’?’?’ See P.C.LJ., Series E, Annual Reports of the Permanent Court of Inter- 
national Justice, No. 4, p. 75 (Leyden: A. W. Sijthoff, 1927-1928). 

£ For the criticisms of ad hoc judges, see M. A. C. Chagla, once Indian ad hoe judge 
at the Court, ‘*Rule of Law and the International Court of Justice,’’ 1960 Proceed- 
ings, American Society of International Law 242; E. Hambro, ‘* Function of the 
International Court of Justice in the Framework of the International Legal Order,’’ 
The U. N.: Ten Years’ Legal Progress 101 (ed. by Gesina H. J. van der Molen and 
others; The Hague: Nederlandse Studentenvereniging voor Wereldrechtsorde, 1956); 
H. F. van Panhuys, The Role of Nationality in International Law 214-215 (Leyden: 
A. W. Sijthoff, 1955); S. Rosenne, The International Court of Justice: An Essay in 
Political and Legal Theory 148 (Leyden: A. W. Sijthoff, 1957); A. S. de Bustamante, 
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cause such a judge is named by a litigating government after a particular 
ease has arisen and the appointing government will assure itself that he 
accepts its view on the issue before appointment, such judges can con- 
tribute little to the functioning of the Court; they may disrupt the unity 
of the bench and may bring a discordant note into any esprit de corps 
which may exist. They constitute, according to the crities, a concession 
to the methods of arbitration; and, serving only temporarily, they will 
not have the experience of a permanent judge. 

Criticisms of ad hoc judges were made by the Institute of International 
Law in 1952 and 1956. In its Report, the Institute said that: 


Il est incontestable que le système des juges ad hoc est contraire à 
la conception de la magistrature telle quelle est concue depuis Mon- 
tesquieu... 5 


The Institute of International Law, however, realized that the system of 
national judges could not be abolished and therefore proposed that: 


If the system of ad hoc judges cannot be abandoned, it is as a mini- 
mum highly desirable that the appointment of such judges should be 
subject to guarantees so nearly as possible equivalent to those govern- 
ing the election of regular judges. The appointment of such judges 
might, for example, be entrusted to the national group of the Perma- 
nent Court of Arbitration of the State concerned or to the national 
groups appointed by the Government in pursuance of Article 4, para- 
graph 2, of the Statute.’ 


Indeed, it might have been wise for the Statute to have stipulated that 
ad hoc judges be chosen by a process better designed than the present one 
to minimize their relationship to the home state. 

Commendable and forward-looking is the rule of the Court of Justice 
of the European Coal and Steel Community and its successor, the Court 
of Justice of the European Communities.? Article 19 (4) of the Statute 
of the former, and Article 16 (4) of the Statute of the latter stipulate 
that no party may object to the nationality of one of the judges nor to 
the absence of a judge of its own nationality from the Court or from the 


The World Court 149 (N. Y.: Macmillan Co., 1925); E. Reut-Nicolussi, ‘‘The Reform 
of the Permanent Court of International Justice,’’ 25 Grotius Society Transactions 
144-149 (1940). 

845 Annuaire de l'Institut de Droit International 427 (1954, I). 

6Ibid. (IT) 289-290. At a meeting of the Institute at Siena in 1952, a Special 
Committea was appointed with Max Huber as its chairman. The Huber Committee 
made a critical report about administrative measures of the Court at the meeting of 
the Institute at Aix-en-Provence on April 26, 1954. 

7 The Court of Justice of the European Coal and Steel Community was established 
in 1953. This Court was replaced in 1958 by the Court of Justice of the European 
Communities. The present Court is an institution common to all three communities: 
the Common Market, the Coal and Steel Community and Euratom, perhaps a pledge 
of more unity to come. See A. M. Donner, ‘*The Court of Justice of the European 
Communities,’? in Legal Problems of the European Economic Community and the 
European Free Trade Association 66 (Int. & Comp. Law Q. Suppl. Publication, No. 
1, 1961). 
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chamber that is trying its case, with a view to demanding a change in 
the composition of the Court or of its constituted chambers. This regula- 
tion makes no concession to nationality, and is quite different in its ap- 
proach from Article 31 of the Statute of the International Court of Justice. 
The significance of this difference is, however, diminished by the fact that 
the seven judges of the European Court are appointed by agreement among 
the six member governments and, therefore, it will normally follow that 
each member will have at least one judge of its own nationality on the 
Court.’ 


II 


How has the system of national judges worked out, both in the old and 
new World Courts at The Hague? The present study is based on the 
fifty-four contentious cases and eight advisory opinions (decided by both 
Courts) in which national judges participated.” The purpose of this 
analysis is to determine the voting attitudes of national judges in relation 
to the contentions of their governments and the opinions of the Court. No 
effort is made to relate those attitudes to any absolute standard of justice; 
it will be conceded that a national judge who voted against a majority 
opinion was not necessarily in error. Significance must be attached, how- 
ever, to any findings which show that national judges with some regularity 
have or have not voted for the contentions of their respective governments. 

A summary of the voting of national judges both in the old Court and 
in the present one is to be found in the Table below. As indicated, four 


8 See Art. 32 of the Treaty Constituting the European Coal and Steel Community, 
46 A.J.LL. Supp. 117 (1952). See, for the composition of the Court in 1954, D. G. 
Valentine, The Court of Justice of the European Coal and Steel Community 4-5 (The 
Hague: Martinus Nijhoff, 1955). 

931 contentious cases came before the P.C.I.J. from 1922 to 1946, of which 29 cases 
were participated in by national judges. Of 27 advisory opinions given by the Court 
for its life, 13 were given after Sept. 7, 1927, when Art. 31 of the Statute of the 
Court began to be applied to advisory opinions on questions asked relating to pending 
disputes between states. (See Art. 68 of the Statute of the Court and Arts. 82 and 
83 of the Rules of Court.) Of the 13, only nine advisory opinions were treated as 
involving questions relating to existing disputes between states so that national judges 
might be permitted. In the other four, the Court decided that the questions submitted 
did not relate to existing disputes between states. In one of the nine opinions, both 
parties to the existing dispute had regular judges of their nationalities on the bench 
and therefore no ad hoc judges were appointed. In each of three opinions, only one 
party had a judge of its own nationality on the bench and therefore the other party 
chose an ad hoe judge. In three other opinions, the Court ineluded no regular judges 
of the nationality of either party, and therefore both parties appointed ad hoc judges. 
In one opinion, the Interpretation of the Greco-Turkish Agreement of December 1, 
1926 (1928), both parties waived their rights to appoint ad hoc judges. In the ad- 
visory opinion concerning the Customs Regime Between Germany and Austria (1931), 
several states were acting in the same interest. In this instance, the Court already 
included on the bench regular judges of nationalities of both parties and therefore no 
ad hoe judges were appointed. In the I.C.J., national judges (both regular and ad hoc) 
participated in 25 of a total of 29 contentious cases rendered as of the end of August, 
1967, and national judges participated in no advisory opinions given by the new Court. 
They had cast a total of 203 votes, 
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Votes or ALL NATIONAL JUDGES IN P.C.LJ. AND I.C.J. WEEN 
THEIR STATES WERE PARTIES IN A LITIGATED CASB OR AN 
ADVISORY OPINION, 1922~1967 


Regular Ad hoc 
Voted against His Government’s Position Judge Judge Total 
Against the Majority of the Court: 
1° As only dissenter 0 0 0 
1» With other dissenters 4 0 4. 
I Total 4 0 4 
With the Majority of the Court: 
22 Unanimous 12 6 18 
20 Simple Majority 9 5 14 
2 Total 21 11 32 
Voted for His Government’s Position 
With the Majority of the Court: 
3° Unanimous 5 7 12 
38> Simple Majority 36 49 85 
8 Total 4] 56 97 
Against the Majority of the Court: 
4° As only dissenter 1 10 11 
4> With other dissenters 17 42 59 
4 Total 18 52 70 
GRAND TOTAL 84 119 208 


patterns of the voting behavior of national judges have been analyzed. 
One pattern is a vote cast by a national judge against a majority opinion 
of the Court which favored his government; that is to say he voted with 
the minority of the Court contrary to the contentions of his government. 
Of the total of 203 votes ?° of national judges (84 regular and 119 ad hoc) 
in the eases and opinions under study, 4 votes fell within this pattern, 
none of them by ad hoc judges." In these cases it would seem that the na- 
tional judges involved exercised a high degree of independence. 

In the second pattern, the vote of a national judge supported the ma- 
jority opinion of the Court, contrary to the contentions of his government. 
Thirty-two votes (11 by ad hoc judges) or one-sixth of the total of 203 
votes are listed in this pattern. Eighteen of the thirty-two were for de- 
cisions unanimously taken by the Court. Whether they were unanimous 
or simple majority decisions, it is evident that the national judges in 
pattern two were relatively independent of national interests, although 
less convincingly so than in the first pattern. In any event, the votes of 
national judges in patterns one and two disprove the contention that na- 

10 Some of the cases have presented more than one question for decision. 

11 The national judges and the cases in this pattern are as follows: Judge D. Anzilotti 
in The S.S. ‘Wimbledon’? judgment (1923), Judge Robert B. Finlay in the judgment 
of the Mavrommatis Palestine Concessions (1924), Judge M. Rostworowski in the ad- 
visory opinion relating to the Treatment of Polish Nationals and other Persons of 


Polish Origin or Speech in the Danzig Territory (1932), and Judge Anzilotti in the 
judgment of the Interpretation of the Statute of the Memel Territory, Merits (1932). 
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tional Judges, even ad hoc judges, will always support the case of their 
governments. 

The third pattern is a vote by a national judge for a Court decision 
favorable to his government. Ninety-seven votes, of which fifty-six were 
by ad hoc judges, or about one half in all, fall into this classification. Of 
thein, twelve were in decisions taken unanimously by the Court; in the 
remaining 85 decisions there were one or more dissenting votes. It is 
possible that the national judges, in the decisions taken unanimously, acted 
more independently of their governments than in those decided by a ma- 
jority, but this is mere conjecture. Generally, the national judges in this 
third category appeared much less independeat of national attachments 
than in the first two patterns. 

The last pattern of voting behavior is a vote cast by a national judge 
for a minority opinion which is in favor of his government (4.e., dissent- 
ing from a majority opinion which rejects the contentions advanced by 
his government). Seventy votes (of which 52 were by ad hoc judges), 
or one third of the total, comprise this group. These seventy votes strongly 
suggest that the national judges involved were influenced by national in- 
terests. This generalization is reinforced in eleven eases by the fact that 
the national judges were the only dissenters from the otherwise unanimous 
opinions of the Court.*? In ten of these eleven cases, the national judges 
were ad hoc judges; and, when they wrote dissenting opinions, they often 
justified their vote by the claim that the Court had no jurisdiction, not- 
withstanding the fact that special agreements had often been made.*® 


12 Judge Rostworowski in the advisory opinion relating to Access to German Minority 
Schools in Upper Silesia (1931); ad hoc Judge Rostworowski in both judgments of 
Certain German Interests in Polish Upper Silesia, Preliminary Objection (1925), and 
Merits (1926); ad hoe Judge Hermann-Otavsky in the judgment of Appeal from a 
Judgment of the Hungaro/Czechoslovak Mixed Arbitral Tribunal (The Peter Pázmány 
University) (1933); ad hoc Judge I. Daxner in the Corfu Channel judgment, Prelimi- 
nary Objection (1948); ad hoc Judge J. J. Caicedo Castilla in three judgments of 
Asylum, Duty of Peru (1950); Asylum Convention (1950); and Request for Inter- 
pretation of the Judgment of 20 Nov. 1950 in the Asylum Case (1950); ad hoc Judge 
L. Alayza y Paz Soldán in the judgment of Haya de la Torre (1951); aed hoe Judge M, 
A. C. Chagla in the judgment of Right of Passage Over Indian Territory, Preliminary 
Objection (1957); and ad hoc Judge F. Urrutia Holguin in the judgment of Arbitral 
Award Made by the King of Spain on 23 December 1906 (1960). 

18 See, for instance, the dissenting opinion of ad hoc Judge Daxner in the Corfu 
Channel judgment, Preliminary Objection (1948), between Great Britain and Albania 
where he, as the sole dissenter from the judgment, pointed out that since Albania was 
not a party to the Statute of the Court, she had a right to ignore the jurisdiction of 
the Court, although the Albanian Government previously agreed to a recommendation 
of the Security Council of the United Nations that the dispute be submitted to the 
Court for final adjudication, [1948] I.C.J. Rep. 17, 88-45; ad hoc Judge Rostworowski, 
as the only dissenter from the judgment of Certain German Interests in Polish Upper 
Silesia, Preliminary Objection (1925), also in his dissenting opinion rejected the 
jurisdiction of the Court, just as his government did, although Germany and Poland 
agreed, in the Convention concerning Upper Silesia signed at Geneva on May 15, 1922, 
that any dispute concerning the matter should be submitted to the P.C.I.J., P.CIJ., 
Series A, No. 6, pp. 31-41 (Leyden: A. W. Sijthoff, 1925); and ad hoe Judge M. E. C. 
Armand-Ugon, as one of the dissenters in the judgment in the case concerning the 
Barcelona Traction, Light & Power Company, Limited, Preliminary Objection (1964), 
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Some of the national judges in these cases did not even write dissenting 
opinions;** they upheld the contentions of their governments without 
giving reasons. The remaining 59 votes of national judges falling within 
this pattern were accompanied by other dissenting votes. 

From the above analyses it will be noted that the 183 votes of national 
judges over the period from 1922 to 1967 which fall into the first three 
patterns reflect more independence from national attachments than the 
70 votes in pattern four. Together, the data analyzed does not support 
the theoretical contention that the system of national judges must neces- 
sarily be out of harmony with international justice. 

It is assumed that of the two types of national judges, the regular judge 
would possess a greater sense of responsibility toward his judicial duties 
than the ad hoc judge who is specially appointed for a single case, although 
both are expected to possess the same qualifications. This seems to be 
justified on the basis of their voting behavior, as shown in the Table. Of 
their 84 votes, the regular national judges cast only 18 in the fourth pat- 
tern where national sentiments are most pronounced, whereas the ad hoc 
judges cast 52 out of their total of 119. In only one case was a regular 
judge the only dissenter in favor of his government, compared with ten 
such cases for the ad hoc judges. In three cases out of the ten, the sole 
dissenter did not write his dissenting opinion. On the other hand, the 
regular judges who were nationals of the parties in interest cast 66 votes 
in the first three patterns, including 4 votes in the first pattern, as against 
67 for the ad hoc judges, with none in the first pattern. The vulnerability 
of the ad hoc judge to the attack of critics is evident. Furthermore, group- 
ing the third and fourth categories, regular national judges voted their 
government position in 70% and the ad hoc judges in 91% of the votes. 

Generally, therefore, the conclusion seems warranted that in the total 
voting behavior of national judges, the regular judges were less dominated 
by national interests than the ad hoc judges. This conclusion is supported 
by the records of national judges viewed individually as well as eollec- 
tively. Seventeen regular judges participated during the period from 
1922 to 1967 in contentious cases and advisory opinions in which their 
governments were parties; thirty-five ad hoc judges have been appointed 
for litigation involving their governments. Five judges have served their 
governments both as ad hoc judges and as regular judges. About one 
half of all the national judges served only in one case involving their re- 
spective governments, while the other half served more than once, some as 
between Belgium and Spain, rejected the jurisdiction of the Court in his dissenting 
opinion, although both governments signed a special agreement, the Treaty of Concilia- 
tion, Judicial Settlement and Arbitration between Belgium and Spain on July 19, 
1927, by which disputes shall be referred to an international court. See [1964] I.C.J. 
Rep. 116-164. The special agreement here means not only one that is provided for in 
Art. 36 of the Statute of the Court but also any previous agreement by which a dis- 
pute would be submitted to an international court. 

14 Ad hoc Judge Caicedo Castilla did not write dissenting opinions in two instances: 
Asylum Judgment, Asylum Convention (1950), and Judgment on Request for Inter- 


pretation of the Judgment of 20 Nov. 1950 in the Asylum Case (1950). Nor did ad 
hoc Judge Soldán write a dissenting opinion in the Haya de la Torre judgment (1951). 
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many as fifteen times. Among these national judges, several regular judges 
left commendable records; 1# as a rule the performance of ad hoc judges 
reflected a less acceptable concept of international justice.*® 


II 


Perhaps the most striking difference between a regular judge, national 
or non-national, and an ad hoc judge is the manner in which they are 
chosen. Regular judges are nominated by ‘‘national groups” within the 
Permanent Court of Arbitration or specially designated by states members 
of the Court, and they are elected by the Security Council and General 
Assembly, whereas ad hoc judges are appointed by litigating states. One 
must, of course, be cautious in generalizing about the differences between 
internationally elected and nationally appointed judges, but from the data 
which have been presented it seems reasonable to conclude that the method 
of selecting regular judges is superior to the method of selecting ad hoc 
judges, insofar as the independence of the bench is concerned. For this 
reason, it is suggested that the Statute be amended either (1) to provide 
for the selection of an ad hoc judge by the ‘‘national group” (referred 
to in Article 4 of the Statute) of the litigating state, or (2) to provide for 
his nomination by the ‘‘national group’’ and his election by the Security 
Council. Obviously the General Assembly could not be associated with 
the Security Council in such election without the possibility of an imtolera- 
ble delay when it is not in session. Either of these two procedures would 
insure that the judge would have the approval of the legal experts in his 
‘‘national group.” Approval by the Security Council could be given 
without delay, for it is in session continuously and its action would imbue 
the procedure with an international quality. 

In some instances, a state has designated as an ad hoc judge a person 
who did not possess its nationality. It appears, however, that in choosing 
those non-national ed hoc judges the states concerned have followed geo- 


16 For instance, Judge Finlay of Great Britain, as a regular judge of the old Court, 
voted five times in four contentious cases and one advisory opinion involving his gov- 
ernment; once in the first pattern, once in the second pattern and three times in the 
third pattern. He was a widely admired judge. See P.C.LJ., Series E, No. 5 (1928- 
1929), p. 22. Judge Anzilotti of Italy voted twice in the first, once in the second, 
twice in the third and none in the fourth patterns, and always emphasized the need for 
imparitality. See ibid. p. 19. Judge Sir Arnold McNair of the new Court, in fifteen 
votes where Great Britain was a party to disputes, voted four times in the second pat- 
tern, seven in the third and four in the fourth. Although he voted four times against 
a majority of the Court which was not in favor of his government, Lord McNair has 
been widely regarded as a judge of independence. These three men are by no means 
alone in the high sense of responsibility displayed in the discharge of their duties. 

16 For instance, ad koc Judge Caicedo Castilla of Colombia cast no vote in the first 
pattern, two votes with the unanimous majority of the new Court in the second pattern, 
one vote in the third pattern, and five votes in the last pattern. Of his five dissenting 
votes, two were not even accompanied by dissenting opinions, and a careful examination 
of those opinions which he wrote shows a considerable reliance on political rather than 
judicial arguments; he contended, for instance, that Colombia’s position was a defense 
of the general interest of the Latin American Community. See Asylum Case, [1950] 
I.C.J. Rep. 381. With a few exceptions, ad hoc judges of both the old and new Court 
have acquitted themselves in much the same manner as the Colombian ad hoo judge. 
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graphical or ideological considerations. In no case, for instance, has a 
state from the free world appointed as an ad hoc judge a person from a 
Communist country. In the old Court, the same non-national ad hoc 
judge was appointed by the state concerned on three occasions for advisory 
opinions, and, in the new Court, nine such ad hoc judges have been ap- 
pointed for contentious cases.” These twelve ad koc judges cast a total 
of nineteen votes. Of the nineteen, only one vote was against the con- 
tentions of the appointing state (agreeing with the majority decision of 
the Court). Eleven votes were cast against majority judgments which 
were unfavorable to the contentions of the appointing states. The re- 
maining seven votes were given for majority Judgments or opinions in 
favor of the appointing states. In terms of their voting behavior, there- 
fore, it can be said that ad hoc judges who were not nationals of appoint- 
ing states have not readily voted against the states selecting them. 

In only two instances (in both of the Courts together) might it be said 
that the vote of an ad hoc judge was definitive in deciding a case, and 
these were related to the tie votes of 6 to 6 in the case of the S. 8. *‘Lotus’’ 
(1927) 18 and of 7 to 7 in the second South West Africa Case (1966).*® 
Even in these instances the results would have been the same if, in the 
first, the old Court had included neither the judge of French nationality 


17 Under the old Court, there was no contentious case in which a party to a dispute 
before the Court named as ad hoe judge a person who did not possess its nationality. 
In three advisory opinions, however, Dr. Victor Bruns, a German national, was ap- 
pointed by Danzig to serve as ad hoc judge in the opinions on the Jurisdiction of 
Danzig Courts (1928), the Polish War Vessels in Danzig (1931), and the Polish Na- 
tionals in Danzig (1932). In the last two hearings, moreover, he sat as ad hoc Judge, 
although the Court ineluded upon the bench Judge W. Schiicking, also a German na- 
tional. See P.C.LJ., Series A/B, No. 43, p. 128 (Leyden: A. W. Sijthoff, 1931); ibid. 
No. 44, p. 4. Although it was not prohibited by Art. 31 of the Statute, this practice 
seemed in violation of the principle embodied in Art. 10 of the Statute which excluded 
the election by the Assembly and the Council of the League of Nations of two nationals 
of the same state, and a general conception that the Court was to be ‘composed of a 
certain number of judges of different nationality.’’ See P.C.LJ., Series D, Acts and 
Documents Concerning the Organization of the Court, 8rd Add. to No. 2. Elaboration 
of the Rules of Court of March 11, 1936, p. 22 (Leyden: A. W. Sijthoff, 1936). In 
the new Court, the nine instances were as follows: Igor Daxner, a Czechoslovak na- 
tional, was appointed by Albania for two cases; P. Guggenheim, a Swiss national, by 
the Government of Liechtenstein; J. Zourek, a Czechoslovak national, by Bulgaria; R. 
Ago, an Italian, by Honduras; F. Urrutia Holguin, a Colombian, by Nicaragua; Sir 
Louis Mbanefo, a Nigerian, by the Governments of Ethiopia and Liberia for two cases; 
and M. E. C. Armand-Ugon, a Uruguayan, by Spain. See [1948] I.C.J. Rep. 15; [1949] 
ibid. 4, 244; [1955] ibid. 4; [1959] ibid. 127; [1960] ibid. 192; [1962] bid. 319; 
[1964] ¢bid. 9; and [1966] ¿bid. 9. 

18 In this ease where the judgment of the Court was reached by a vote of six to six, 
with the President casting the deciding vote in favor of the contentions of Turkey, 
ad hoc Judge Feizi-Daim of Turkey concurred in the judgment, while Judge André 
Weiss of France, a party to the dispute, opposed it. See Series A, No. 10, p. 33. 

19 The judgment of the Court in this case was also reached by the President casting 
a deciding vote in favor of the contentions of South Africa to break a tie of 7 to 7. 
Here ad hoc Judge van Wyk of South Africa was in the majority, while ad hoc Judge 
Louis Mbanefo for Ethiopia and Liberia voted with the minority of the Court. See 
[1966] I.C.J. Rep. 51. 
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nor the Turkish ad hoc Judge, and, in the second, the new Court had con- 
tained neither the ad hoc judge for Ethiopia and Liberia nor the South 
African ad hoc judge. There were seven other cases (in both Courts to- 
gether) in which the decisions of the Court were reached by close votes, 
but none of those decisions would have been altered by eliminating the 
vote of the regular national or ad hoc judges.*° The regulations of the 
Court were drawn up with a view to preventing a national judge from 
having the deciding vote. While the President of the Court votes a see- 
ond time to break a tie, for instance, he is denied the right to exercise this 
function when his state is a party.” 

To condemn the system of national judges because it seems to borrow 
from arbitration’s characteristic practice of allowing litigants to select 
the judges is hardly warranted. In the International Court of Justice 
the national judges are always a small minority, not more than two of the 
entire Court, whereas in arbitration they may be a majority, usually two 
of three judges or four out of five, and even the neutral arbitrator is se- 
lected by them or with their consent.22 The quorum requirement, accord- 


20 In the judgment in the case of the Mavrommatis Palestine Concessions (1924), 
the decision was reached by a vote of 7 to 5. The vote of ad hoc Judge M. Caloyanni 
of Greece was cast in favor of the decision rendered, while national Judge Finlay of 
Great Britain dissented from the decision. See Series A, No. 2, p. 37. In the judg- 
ment in the case of Free Zones of Upper Savoy and the District of Gex (1932), the 
decision was taken by a vote of 6 to 5. Ad hoe Judge E. Dreyfus of France dissented 
from the decision, while national Judge Max Huber of Switzerland voted with the 
majority of the Court. See Series A/B, No. 46, pp. 171-173. The judgment in the 
Osear Chinn Case (1934) was rendered by a vote of 6 to 5. From this judgment na- 
tional Judge Cecil Hurst of Great Britain dissented, but national Judge Rolin-Jaeque- 
myns of Belgium voted for it. See Series A/B, No. 63, pp. 89-90. In the advisory 
opinion concerning the Customs Regime Between Germany and Austria (1931), the 
decision was reached by a vote of 8 to 7. Two national Judges, Henri Fromageot of 
France and Anzilotti of Italy, concurred in the opinion, while national Judge Schiicking 
dissented from it. See Series A/B, No. 41, pp. 53-54. The advisory opinion relating 
to the Interpretation of the Greco-Bulgarian Agreements (1932) was reached by a 
vote of 8 to 6. In this opinion, ad hoc Judge Th. Papazoff of Bulgaria dissented from 
the opinion, but ed hoe Judge Caloyanni voted for it. See Series A/B, No. 45, p. 88. 
The advisory opinion with respect to the Interpretation of the Convention of 1919 
Concerning Employment of Women During the Night (1932) was given by a vote of 
6 to 5. National Judge Finlay voted for the opinion, but national Judge Schiicking 
dissented from it. See Series A/B, No. 50, p. 382. In the first South West Africa 
Case, decided by a vote of 8 to 7, ad hoc Judge van Wyk dissented from the judgment, 
while ad koc Judge Mbanefo voted for it. See [1962] I.C.J. Rep. 348. 

21 See Art. 13 of the Rules of Court. 

22 The difference between arbitration and adjudication is not so much in function as 
in organization and procedure. This was well pointed out by Elihu Root, Secretary 
of State, in his instructions to the U. S. Delegation to the Second Hague Conference in 
1907 as follows: ‘‘It has been a very general practice for arbitrators to act, not as 
judges deciding questions of fact and law upon the record before them under a sense 
of judicial responsibility, but as negotiators effecting settlements of the questions 
brought before them in accordance with the traditions and usages and subject to all 
the considerations and influences which affect diplomatic agents. ... If there could 
be a tribunal which would pass upon questions between nations with the same impartial 
and impersonal judgment that the Supreme Court of the United States gives to ques- 
tions . .. there can be no doubt that nations would be much more ready to submit 
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ing to the Rules of the Court since 1926, specifies that ad hoc judges are 
not to be ‘‘taken into account for the calculation of the quorum.” *? This 
provides a further assurance that the minority position of the ad hoc 
judges will be maintained. The fact that only in two imstances, as ex- 
plained earlier, have the votes of ad hoc judges been definitive in deciding 
a case is further evidence that the national judges in the present Court 
have quite a different rôle from that in arbitration. 

The arguments that the presence of national judges on the bench would 
be helpful to the Court in shaping its judgments by interpreting the law 
and language of the country to the benefit of the other members, that they 
would increase the confidence of litigating states in its decisions, and make 
unfavorable decisions more palatable are not necessarily ill-founded.** Al- 
though experienced neutral judges are not inclined to insensitive decisions, 
there have been instances in which they have been eriticized by disputing 
states or third parties on the ground that they were neither experienced 


their controversies to its decision than they are now to take the chances of arbitration. 
. . » [Such a court should be] a permanent tribunal composed of judges who are 
judicial officers and nothing else, who are paid adequate salaries, who have no other 
occupation, and who will devote their entire time to the trial and decision of inter- 
national causes by judicial methods and under a sense of judicial responsibility. These 
judges should be so selected from the different countries that the different systems of 
law and procedure and the principal languages shall be fairly represented.’’ Sea 1907 
U. 8. Foreign Relations 1135, or R. Bacon and J. B. Scott (eds.), Men and Politics, 
Addresses by Elihu Root 307-308 (Cambridge: Harvard University Press, 1926). It 
may be noted, however, that since the 19th century, especially after the arbitration 
arising out of the Alabama Claims, the judicial nature of arbitration may be said to 
have been stressed, and in the great majority of awards it has been possible to find the 
application of a legal principle. See J. L. Brierly, The Law of Nations 251-252 (4th 
ed. Oxford: At the Clarendon Press, 1949); R. T. Hedge, ‘‘The Judicial Basis of Ar- 
bitration,’’? 7 British Year Book of International Law 119 (1926); J. H. Ralston, 
The Law and Procedure of International Tribunals xxxvi (Stanford: Stanford Uni- 
versity Press, 1926); 1 Moore, International Adjudications, Ancient and Modern Ixxxix— 
xci (New York: Oxford University Press, 1929), 

23 Art. 30 of the Rules of 1926 and 1931, and Art. 29 of the Rules of 1936 and 1946. 
Even a deputy judge sitting as an ad hoc judge was not counted for the requirements 
of a quorum. See Series E, No. 3 (1926-1927), p. 188. 

24 At meetings of the Committee of Jurists in 1920 it was argued that, without judges 
from the Great Powers, the Court would be impracticable, and that the people of 
litigating states would not accept decisions of the Court if their countries were not 
represented. See P.C.LJ., Advisory Committee of Jurists, Procés-Verbaux of the Pro- 
ceedings of the Committee, June 16th-July 24th, 1920, with Annexes, pp. 28-29, 105, 
120, 1384. In its report, the Committee of Jurists admitted that it would be logical 
that national judges abstain from sitting and that its proposed court with the system 
of national judges ‘‘more nearly resembles a court of arbitration than a national 
court of justice,’’? but gave the following justification of its recommendation of the 
system of national judges: ‘‘[ Without national judges] there would be a risk that the 
various forms of civilization and principal legal systems of the world ... would not be 
sufficiently represented for the satisfactory administration of justice. Further, it is 
highly desirable that the national judges should be able... to put forward and explain 
the statements and arguments of their states, and to ensure that the sentence... should 
be drawn up so as to avoid ruffling national susceptibilities. ... [Finally,] .. . though 
our court is a true court, we must not forget that it is a court between states and that 
states attach much importance to having one of their subjects on the bench when they 
appear before a Court of Justice.’’ See ibid., pp. 721, 722. 
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in a specific system of law nor politically impartial in performing their 
duties as international judges.*® 


IV 


Despite the inclination shown by some national judges, both regular 
and ad hoc, to take favorable attitudes toward the contentions of their 
states, the Court as a whole has continued to enjoy a large measure of 
respect the world over. Even the defeated states in the disputes brought 
before the Court, except in a few instances such as the Asylum cases,”® 
have generally refrained from impugning its integrity or its motives and 
from refusing to carry out the judgments or opinions of the Court. This 
may be the result, at least in part, of the system of national judges by 
which disputing states are assured a full and equal opportunity to present 
and develop their respective contentions and legal concepts. That the 
states which are members of the Court prize the advantages given them 
by the national judges is evident from the fact that few states have waived 


the right to appoint ad hoc judges when they did not already have a judge 
on the bench.?? 


25 Such criticisms were particularly serious in the following cases: the S. S. Lotus’? 
Case (1927); the Customs Regime Between Germany and Austria (1931); the three 
phases of the Asylum Case (1950-1951); the Fisheries Case (1951); and the second 
phase of the South West Afriea Case (1966). See also, for a classical criticism that 
neutral judges, not nationals of the parties in interest, are not entirely free from 
partiality and political motivation in making their Judicial decisions, H. Lauterpacht, 
op. cit. 204, 225. 

26 In the Asylum cases, the judgments of the Court failed to bring the dispute to 
an end. See Shabtai Rosenne, ‘‘Res Judicata: Some Recent Decisions of the Inter- 
national Court of Justice,’? 28 British Year Book of International Law 369 (1951). 
Other judgments which were prevented from being carried out by the defeated states 
were as follows: the S. 8. ‘‘Wimbledon’’ Case (1923), in which Germany, the defeated 
state, was prevented from paying a certain amount of money to the Government of 
Franee because of the decision of an international authority established under Art. 
248 of the Treaty of Versailles, See Series E, No. 1, pp. 167-168. The judgment in 
the case of the Electricity Company of Sofia and Bulgaria (1939) had not been carried 
out by the time of World War IT. See M. O. Hudson, ‘‘The 18th Year of the Perma- 
nent Court of International Justice,’’ 34 A.J.I.L. 10 (1940). The Governments of 
Ethiopia and Liberia seem unlikely to carry out the judgment of the second South 
West Africa Case and instead to challenge it, for Mr. Ato Ketema Yifru, the Foreign 
Minister of Ethiopia, stated at the 21st Session of the U.N. General Assembly in 1966 
that ‘‘the Ethiopian delegation reiterates its appeal to the Assembly for the revoca- 
tion of the mandate over South West Africa. A change in the composition of the 
World Court is called for and the Ethiopian delegation urges amending Article 3 of 
the Statute of the International Court of Justice to enlarge the membership of the 
Court so that it will reflect the increase in the family of nations.’’? See 3 U.N. Monthly 
Chronicle 79-80 (Oct., 1966). See also Rosalyn Higgins, ‘‘The International Court 
and South West Africa,’’ 42 International Affairs 590, 597-599 (Oct., 1966). The 
Afro-Asian nations at the United Nations also passed a resolution withdrawing from 
South Africa the right to administer the Territory and conferring this right upon the 
General Assembly. See New York Times, Sept. 28, 1966, p. 1; 61 A.J.I.L. 649 (1967). 

27 Of 60 contentious cases and 40 advisory opinions, given by both the old and new 
Courts at The Hague from 1922 to the end of August, 1967, in one case, namely, In- 
terpretation of the Greco-Turkish Agreement of December 1, 1926, between Greece 
and Turkey, given on Aug. 28, 1928, did both parties waive their rights, although they 
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However appealing the theoretical objections raised against the system 
of national judges may seem, to abolish it would probably be impossible, 
since states still attach much importance to having one of their subjects 
on the bench when they appear before a court of justice. With the Great 
Powers assured of representation on the bench, it would be futile to urge 
smaller states to give up the right of naming ad hoc judges and thus at- 
taining equality with more powerful opponents, unless the Statute of the 
Court be amended so as to enlarge the membership of the Court and enable 
the smaller states to be represented more equitably in the Court. Nor 
would a project to diminish the right or functions of national judges or 
to transform them into assessors acting in an advisory capacity without 
the right to vote be likely to elicit support. The only change in the system 
that should be given serious thought is that suggested earlier, to the effect 
that the procedure for selecting ad hoc judges be changed. 

By this time, after more than forty years of practice, the system of 
national judges has become a part of the fabric of international judicial 
institutions. It is rarely questioned and, when it is, the arguments against 
it are usually theoretical rather than practical; its workability is gen- 
erally admitted. Indeed, if one wishes to limit his assessment of the system 
to theoretical considerations, he may say that it is theoretically sound in 
that it is adjusted to the political structure of the world of today. In 
this world of sovereign states possessing power, sometimes a great deal 
of power, the settlement of disputes in the Court must be made to appear 
attractive and practicable. 


were informed by the Court that they were entitled, under Art. 31 of the Statute, to 
appoint ag hoc judges. This they did because they were satisfied with the equality of 
status derived from the fact that neither had a judge of its own nationality on the 
bench. See P.C.LJ., Series C, Acts and Documents Relating to Judgments and Ad- 
visory Opinions, No. 15-1, p. 10 (Leyden: A. W. Sijthoff, 1928); and also Series B, 
No, 16, pp. 7-8 (Leyden: A. W. Sijthoff, 1928). In two other cases which were re- 
lated to the interpretation of Art. 179 of the Treaty of Neuilly between Bulgaria and 
Greece, national judges did not participate, because they were in the Chamber of Sum- 
mary Procedure in 1924-1925. See Series A, Nos. 3-4, pp. 1-11, 1-8. The application 
of national judges to a Chamber for Summary Procedure began after Feb. 1, 1936, 
when the amendments to the Statute of the Court which had already been made in 
1929 were brought into force. See Art. 31 (4) of the Statute of the old or new 
Court, and also, especially for the discussions on the matter at the meetings of 
jurists called by the League of Nations, League of Nations Committee of Jurists on 
the Statute of the Permanent Court of International Justice, Minutes of the Session 
Held at Geneva, March 11th-19th, 1929, pp. 49-50, 58-55 (Geneva: 1929). The four 
contentious cases decided by the new Court where disputants did not appoint ad hoe 
judges, although they had no regular judges of their own nationalities on the bench 
are as follows: Nottebohm Case, Preliminary Objection (1953), between Liechtenstein 
and Guatemala, see [1953] I.C.J. Rep. 111; Case Concerning Sovereignty Over Certain 
Frontier Land (1959) between Belgium and The Netherlands, see [1959] ibid. 209; 
Case Concerning the Temple of Preah Vihear, Preliminary Objection (1961), and 
Merits (1962), between Cambodia and Thailand, see [1961] ibid. 17 and [1962] ibid. 
6. In none of these four cases was it clearly stated that parties actually waived their 
rights to use national judges except in the second Nottebohm Case (1955), where the 
party states appointed their ad hoc judges. 


HUMAN RIGHTS AND WORLD PUBLIC ORDER: 
A FRAMEWORK FOR POLICY-ORIENTED INQUIRY * 


By Myres S$. McDougal,** Harold D. Lasswell,*** and Lung-chu Chen *** 


From the Universal Declaration of Human Rights in 1948, through the 
adoption of the International Covenants on Human Rights in 1966, and 
to the Proclamation of Teheran in 1968, the human rights program under 
the auspices of the United Nations has represented a tremendous collec- 
tive effort and symbolized the common aspirations of mankind for increas- 
ing the protection of all basic human values. This program, as greatly 
agitated and accelerated by the process of postwar decolonization and the 
rapid emergence and multiplication of newly independent states, has bur- 
geoned far beyond the contemplation of the founding fathers of the United 
Nations. 

Yet, few tasks confronting the world community today remain more 
vital to its future than the defense and fulfillment of the basic values 
of the individual human being. Despite recurrent syndromes of national 
and ethnic parochialism, the vast majority of the peoples of the world con- 
tinue to demand for themselves, and to acknowledge for others, certain 
fundamental „Tights to the minimum conditions of a dignified human exist- 
ence. Deprivations of human rights visited upon one individual or group 
are increasingly perceived to be a personal deprivation for any observer 
and a potential threat to all freedom. Indeed, the knowledge is now per- 
vasive that no people can really be secure in basic rights unless all peoples 
are secure. 

Despite the rapid proliferation of international agreements, documents, 
and literature concerning human rights, the difficulties inherent in the 
program are, however, many and substantial. The successive efforts in 
formulating new community aspiration, though impressive in number, 
have failed to obtain wide acceptance as authoritative prescription. Even 
when the formal ratification of agreements has been achieved, the pro- 
found incongruence in the expectations of authority and control is of 
commonplace knowledge. Nation-states continue to engage in immense 
value deprivations of the individual and show little readiness to accom- 
modate themselves to more inclusive authority. The predispositions of 
the effective élites in the different communities around the globe have not 
been sufficiently mobilized to establish and maintain the necessary processes 
and procedures for enforcement and, in the absence of a workable enforce- 
ment system, the authority and control made available to international 
governmental organizations have been most limited. From the perspective 

*This outline has been prepared as a preliminary guide to our own future studies 
and is published in its present form both for inviting criticism and for offering stimulus 


to others. 
#2 Of the Board of Editors. ##® Vole Law School. 


207 


al 
Pa 


238 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


of the relevant features of a comprehensive world constitutive process, 
the necessary decision functions have not been adequately perceived and 
performed. Due in some measure to the lack of a comprehensive and rigor- 
ous framework of inquiry, even an appropriate intelligence function is 
not available to guide prescription and application. 

Even the very conce = rights’’ itself does not escape a high 
ambiguity. The fundamental content of the concept and of the various 
component rights has remained controversial, and discussion has too often 
proceeded in terms of highly technical, normative-ambiguous legal con- 
eepts which purport to make simultaneous reference to varying factual 
contexts, to claims made to authority, and to responses by authoritative 
decision-makers. Hence, the performance of the intellectual skills appro- 
priate to any rational problem-solving has been impaired. 

Given the enormous importance of the task, timely and concerted effort 
would appear urgent. The scholar, being relatively absolved from day-to- 
day routines and immediate issues, may conceivably, if appropriate in- 
tellectual skills are mobilized, make significant contribution to the guidance 
of community prescription and application. 

Fundamental to the scholar’s meeting such a challenge must be a clear 
focus on what is meant by “‘human rights’’ and on the context in which 
they are sugit We can observe that the whole of mankind today con- 
Stitutes a “world community” characterized by a high degree of inter- 
determination and interdependence. Although thé traditional réle of the 
individual in transnational interactions tends to be obscured by a pawn- 
like sense of political impotence due to his passive acquiescence and ignor- 
ance of the potentialities of his participatory rôle, interdependence has 
made world power processes and world law as relevant to each individual 
as the decisions made in the municipality in which he lives. 

A systematic examination of the increasing rôle of the individual in 
world affairs would require a careful orientation to and description of a 
comprehensive world social process, in terms of a set of interlocking, 
transnational functional and geographic interactions; of the global or 


1 In his stimulating book, The Politics and Dynamics of Human Rights 98, 99 (1968), 
Mr. Moses Moskowitz issues a formidable challenge: 
‘¢(T)nternational human rights is still waiting for its theoretician to systematize the 
thoughts and speculations on the subject and_to define desirable goals. Intelligent 


truisms do not necessarily add up to a theory. No one has yet arisen to draw together 
into a positive synthesis the facts and fancies which emerge daily from events of be- 


wildering complexity and to carry on an authentic debate. International concern with 
human rights is still very much a theme begging for a writer. And the scholar has 
not yet appeared to redress the distortions through a calm and systematic application 
of facts, to ground abstractions in the specific, and to define the limits of discourse. 
In the absence of a definite body of doctrine, as well as of deeply rooted convictions, 
international human rights have been dealt with on the basis of the shifts and vagaries 
of daily affairs and of evocations of daily events, There is a great need for technical 
resources and ability to channel the facts to greater effect. Human rights as a matter 
of international concern is an untrodden area of systematic research. But still a 
greater need is for superlative virtuosity to deal with international human rights in 
their multiple human dimensions.’’ 
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earth-space process of efective power which is an integral part of the 
larger transnational community matrix; and of the processes of authorita- 
tive decision, including a world constitutive process, maintained by the 
holders of effective power for clarifying and securing their common in- 
terests. By constitutive process we refer to those features of authoritative 
decision which provide an institutional framework for decision and allo- 
cate indispensable functions in the making and application of law. The 
particular decisions which emerge from constitutive process in regulating 
the shaping and sharing of values other than power may be described as 
““public order’’ decisions. These may relate to respect (recognition and 
honor), enlightenment (the gathering, processing and dissemination of 
information), well-being (safety, health and comfort), wealth (control of 
resources), skill (opportunity to acquire and exercise capability in voca- 
tions, professions and the arts), affection (intimacy, friendship, and 
loyalty) and rectitude (participation m forming and applying norms of 
responsible conduct). 

The focus of inquiry about ‘‘human rights and world public order” 
which we recommend is not exhausted by concern for the role the indi- 
vidual plays in the above-mentioned community processes, commonly 
phrased in terms of ‘‘the rôle of the individual in international law.’’ 
Nor is our focus confined to the protection which the individual can secure 
from world constitutive process for participating in the value process that 
is specialized to the shaping and sharing of ‘‘respect,’’ though respect is 
an essential component of what is known as ‘‘human rights.” Rather, 
our concern extends to the protection and fulfillment which the individual 
ean secure at all community levels from the world constitutive process 
of authoritative decision with reference to all values. The assumption 
upon which we build is that a minimum defense and fulfillment of all 
values—-power, respect, enlightenment, well-being, and so on—is indis- 
pensable to an effective ‘Shuman rights’ program that seeks in the con- 
temporary era to achieve a dignified human existence for every individual. 

Similarly, a concern for the ‘‘implementation’’ or ‘‘enforcement’’ of 
human rights which would be realistic must extend, beyond isolated pro- 
cedural gimmicks and gadgets, to a comprehensive inquiry about the whole 
world constitutive process of authoritative decision, considering in detail 
how decision-makers, established goals, structures of authority, bases of 
power, authorized strategies, and decision functions may be changed for 
the better promotion and securing of individual rights. The conventional 
usage about constitutive process based on organic classifications has tended 
to stifle creativity and to cause the overlooking of many feasible measures. 
Analytically, a decision process, which is authoritative and controlling, 
may be said to be comprised of seven functions: intelligence, promotion 
(or recommendation), prescription, invocation, application, termination, 
and appraisal. In brief: 


1. Intelligence is the obtaining, processing, and dissemination of 
information (including planning). 
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2. Promotion (or recommendation) is the advocacy of general 
policy. 

3. Preseription is the erystallization of general policy in continuing 
authoritative community expectations. 

4. Invocation is the provisional characterization of concrete cireum- 
stances in reference to prescriptions. 

5. Application is the final characterization of concrete circum- 
stances according to prescriptions. 

6. Termination is the ending of a prescription and the disposition of 
legitimate expectations created when the prescription was in effect. 

7. Appraisal is the evaluation of the manner and measure in which 
public policies have been put into effect and of responsibility therefor.’ 


Once observational standpoint and focus of inquiry are clear, the em- 
ployment of a configurative approach may economically proceed. Such an 
approach must have at least three principal characteristics: it must be 
contextual, in the sense that all features of the social process of immediate 
concern are related to the manifold of events comprising the relevant 
whole; it must be problem-oriented, in the sense that explicit and de- 
liberate search is made for better alternatives for clarifying and securing 
human rights; and it must be multi-method in that it cultivates a great 
range of intellectual and other strategies. The effectiveness of such an 
approach to problem-solving about human rights must depend in large 
measure upon a systematic and disciplined performance of a series of 
distinguishable but imterrelated intellectual tasks. These inelude: 1. 
Clarification of the goals of decision; 2. Description of the trends toward 
or away from the realization of these goals; 3. Analysis of the constellation 
of conditioning factors that appear to have affected past decision; 4. Pro- 
jection of probable future developments, assuming no influence by the 
observer; 5. Formulation of particular alternatives and strategies that 
contribute, at minimum net cost and risk, to the realization of preferred 
goals. 

From the perspectives thus established, it is the purpose of this state- 
ment to outline a tentative framework of inquiry about ‘‘human rights 

’ which could enable scholars to enhance their 
contri e Securing of basie rights and the establishment of pre- 
ferred public order, A comprehensive agenda of inquiry would include: 







First, a careful delimitation of the problem, highlighting the sig- 
nificant features of the process of value deprivations of the individual, 
the process of claim, and the world constitutive process of authori- 
tative decision ; 


2A detailed description of constitutive process may be found in McDougal, Lasswell, 
and Reisman, ‘‘The World Constitutive Process of Authoritative Decision,’’ 19 J. 
Legal Ed. 253, 415 ff. (1967). 

8 The requirements of a configurative approach are indicated in McDougal, Lasswell, 
and Reisman, ‘‘Theories about International Law: Prologue to a Configurative Juris- 
prudence,’’ 8 Va. J. Int. Law 188 (1968). 
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Next, clarification of the fundamental community goals (policies) 
essential to the defense and fulfillment of human yalues of the in- 
dividual, with balanced emphasis on content (values to be defended) 
and procedure (the constitutive process through which human values 
are to be protected) ; 

Next, a survey of trends of past decision_with regard to all past 
and prospective types of controversy, ascertaining the degree of 
approximation toward recommended policies, and analyzing factors 
conditioning | past decisions; 

Finally, appraisals in terms of past inadequacies and future prom- 
ise, and recommendation of alternatives in structures and strategies 


eR eee eee oe ee ee 


essential to optimal | realization of | “human rights. n» 





For illustrating the potentials of a more extended inquiry, we will 
outline the process of value deprivation of the individual, the process of 
claim, and the constitutive process of authoritative decision and note 
certain possible clarifications of fundamental. community policies.. Our 
treatment here must of necessity be brief, tentative and impressionistic : 
we will emphasize the features of the process of deprivation most relevant 
to appraisals of lawfulness, of the process of claim most significant for 
the clarification of basie policies, and of the process of decision most 
amenable to change for the better securing of preferred policies.* 


THE PROcESS OF VALUE DEPRIVATION OF THE INDIVIDUAL 


The process of interaction in which the value deprivations of the in- 
dividual, commonly characterized as infringements of “‘human rights,” 
occur is an integral part of a more comprehensive world social process in 
which groups and individuals employ strategies, affecting resources, 
through institutions to attain their goals. Deprivations of values may of 
course occur not merely as denials of a share in a static quantum, but also 
as denials of potential achievement. Our concern is for the deprivation 


of opportunity for higher achievement, as well_as for demial of realization 
of éstablished standards. Whe proccss of deprivation can be described 
in terms of the participants involved, their perspectives, the situations of 
their interaction, the base values at their disposal, the strategies employed, 


and the outcomes and effects achieved. 


Participants 


The participants in the process of interaction are group and individual. 
It is convenient for the present purpose to categorize participants in 
terms of deprivors (those who impose value deprivations) and deprivees 
(fhose who sustain value deprivations). 

With respect to o deprivors, officials at all levels of government—national, 
sub-national, and, to a far lesser extent, ~international—are primary par- 

4 The detailed study of past trends in decisions, factors affecting decisions, probable 


future developments, and possible alternatives in principle, structure, and procedure 
must of course be reserved for more extensive future presentation. 
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ticipants. Non-officials, whether belonging to political parties, private 
associations and pres and pressure groups or simply acting as individuals, also 
play a -a significant part in imposing deprivations. 

Because of the prominent rôle nation-states play in imposing depriva- 
tions, it is relevant to investigate within any given territorial community 
such facto are known to affect or which are considered likely to 
affect such deprivations.- Included are the demographic composition, 
Structures of ] power-shaping and sharing, public order demanded and 
projected, recent history in terms of colonial relationships, scope of ex- 
posure to the transnational interactions, and development. i in wealth and 
other value-institution sectors. 

As far as deprivees are concerned, individual human beings are, of course, 
the ones who sustain deprivations either as individuals or as members of 
pluralistic groups. Attention may be called to the various-grounds upon 


whi ich discriminatory-deprivations a are commonly imposed, including :_bþio- 
ae oe ane en ss 
logic ristics (race, sex, age), culture (nationality), class in 


reference. to wealth, power, respect, rectitude, and all other values), interest 
(group memberships), and personality. . a 


Perspectives 


While the objectives of the participants in the process of deprivation 
extend to a wide range of values, the emphases and modalities of demand 
may vary tremendously in particular cases. 

The objectives of deprivors may relate to common interests, both in- 
clusive (importantly affecting a number of participants or the whole 
community) and exclusive (importantly affecting only a single partici- 
pant), or to special interests (asserted on behalf of particular participants 
against the community); they may be conservative (of the interests sought 
to be protected) or destructive (of the interests of others). The magni- 
tude of deprivation contemplated may also radically vary from instance to 
instance. It is of particular importance that latent (or disguised) 
objectives be distinguished from manifest (proclaimed) objectives. 

On the part of deprivees—though intensity in demand and realism in 
expectation may vary—there is a growing uniformity of demand in all 
values, particularly in terms of a basic minimum essential to a dignified 
human existence. Deprivations sustained by many individuals in many 
communities tend to be internalized_and tolerated; but there is a rising 
expectation that endurance is no answer to deprivation and that things 
ean be changed for the better by means of external as well as internal 
agitation and action. 


Situations 


The situations in which value deprivations of the individual take place 
relate to geographical features, temporal features, degree and kind of 
institutionalization, and levels of crisis. 
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The geographical ramifications and impacts of a given deprivation may 
be universal, regional, national, or sub-national in scope. Within a par- 
ticular community impacts may be central or peripheral. An innovative 
practice may or may not provoke counter-efforts to restrict its diffusion. 
The duration of a given practice may be temporary or permanent and 
its manifestation may be occasional or continuous. 

The cultural matrix of deprivations may or may not be institutionalized. 
Deprivations may be organized or unorganized, patterned or unpatterned, 
centralized or decentralized, secret or open. 

The crisis features of deprivational contexts may exhibit many differing 
degrees in intensity of expectation. Crises may also be related to values 
primarily affected. Consider\ war and internal violence (power); de- 
pression and _inflation(wealth); epidemics and other natural disasters 
(well-being) ; the communications revolution, exposing many people to 
the stress of new maps of nature and man (enlightenment) ; the rapid 
obsolescence of skill because of the technical revolution ( skill) ; : con- 
frontations among classes and castes (respect); conflicts among churches 
and religions (rectitude); and the dislocations of the family caused by 
mass migration from rural to_urban areas (affection). 


Base Values 


Potentially all base values may be employed for either imposing de- 
privations or defending against deprivations. 

Concerning deprivors, totalitarian regimes have distinguished them- 
selves not only by arrogating all choices into the sphere of public order 
but also by commanding practically unlimited authority to deprive in- 
dividual values. In terms of effective bases of power, the disparity is 
particularly acute between developed nations and developing nations; 
as a result, they differ in emphasis and direction in their respective human 
rights programs. 

As far as deprivees are concerned, their vulnerability to, or ability to 
resist, deprivations depends in large measure upon the kind of public 
order system—totalitarian or non-totalitarian—in which they live. The 
degree to which authority is ; available for the defense of human rights 
varies immensely from community to community. 


Strategies 


Deprivors employ all the conventional forms of strategy—diplomatic, 
ideologia Senomie, and military instruments. While the former two 


forms mainly involve the manipulation of symbols, the latter two involve 
resources. Essential to policy consideration is the degree of coerciveness; 
description may be made in terms of a continuum of coercion and per- 
suasion. Attention is drawn to deprivational measures t measures that are imposed 
irrelevantly to individual merit, or that inflict losses and frustrations be- 


yond the minimum requirements for dignified existence as a human being. 
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On the part of deprivees, one may note their frequent and intense resort 
to the ideological instrument (to the mass media) and the dramatization 
of their resistance against deprivation by way of non-violent (at times 
violent) demonstrations (either organized, or unorganized). The trend 
is world-wide, though the degree of impact differs. 


Outcomes 


Even a cursory look at daily events around the world leaves no doubt 
that large-scale value deprivations of individuals and pluralistic groups 
continue to prevail, though the nature, scope and magnitude of values at 
stake do differ from one community to another and occasion to occasion. 
The deprivations which may give rise to demands for human rights relate 
potentially, if not in existing tragic fact, to every value and to every de- 
tailed phase of value process. In comprehensive perspective, all values are 
continuously involved, and detailed specification of the aggregate flow of 
deprivations must require the relating of particular deprivational out- 
comes to the different phases of value process. Some of the relevant 
questions, which will be more comprehensively and systematically out- 
lined below, include: 

Are individuals denied general participation in a given value process? 
Is their participation restricted on grounds irrelevant to individual merit 
and contribution? May specialized groups be formed and are they ac- 
corded appropriate participatory rôles in the process? (Participation) 

Are deprivations aimed to prevent individuals or groups from acquiring 
demands for power, respect, enlightenment, and so on? (Perspectives) 

Are individuals and groups given opportunity to initiate and constitute 
institutions specialized to a given value? Are they given free access 
to institutions specialized to the values at stake in any particular context? 
Are they given free access to other institutions affecting value outcomes? 
Are their values deprived disproportionately because of crises? (Situa- 
tions) 

Is the process of authoritative decision available to defend and fulfill 
demanded values? Is participation in each of the other value processes 
available to enhance bases of power? Are individuals with special needs 
given special assistance to overcome handicaps? (Base Values) 

Are deprivees subjected to coercive or discriminatory strategies? 
(Strategies) 

Do deprivations prevent or hinder participation in the culminating 
decisions and choices by which values are shaped and shared? Are in- 
dividuals and groups accorded a basic minimum of values essential to a 
human existence? Are they denied additional benefits despite special 
contributions? (Outcomes) 


Effects 


Regarding the post-outcome consequences, extending beyond immediate 
deprivees and deprivors, note must be taken of the accentuation and 
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amelioration of trends in relation to demanded goal values. Patterns in 
innovation, diffusion, and restriction may be observed. Aggregate trends 
may be summarized in terms of the shaping and sharing of all basic values, 
with indication of the direction and degree of movement toward or away 
from a free world society. 


The Context of Conditions 


Because of the interdependences brought about by accelerating changes 
in science and technology (particularly communication), in population 
growth, in the demands and identifications of peoples, and in techniques of 
organization, there is a rising, common demand among peoples for the 
greater production and wider sharing of all the basic values and an in- 
creasing perception by them of their inescapable interdependence in the 
shaping end sharing of all such demanded values. Peoples everywhere, 
élites and non-élites alike, are exhibiting increasing identifications with 
larger and larger groups, extending to the whole of mankind. In an 
earth-space arena in which mass destructive means intimidate and threaten 
mankind, no people can be fully secure unless all peoples are secure. 
Security, in a minimal sense, depends upon the abundant production and 
wide sharing of all other values; broadly conceived, the ‘‘human rights”? 
and ‘‘security’’ of any people md all peoples may thus be said to be not 
only interdependent but identical. 

This accelerating interdependence manifests itself, however, in a world 
in which diverse systems of public order contend and in which continuing 
crises_of national security episodically accentuate the movement toward 
earrison-police states whose distinctive features are increasing militariza- 
tion, governmentalization, centralization, concentration, and regimenta- 
tion. With ‘‘power’’ so dominant an interest, other values are highly 
politicized; and it is small wonder that the world-wide human rights pro- 
gram exhibits some of the symptoms of incipient paralysis. 





THE ProckEss oF CLAIM 


The focus here is upon the process by which participants make claims 
to secure the prescription and application of community policies regarding 
human rights. It is convenient to consider briefly the claimants, their 
objectives, specific types of claims, and the conditions peculiarly affecting 
claims. 


Claimants 


All participants in the world social process (the process of interaction) 
make claims to established decision-makers for prescribing and applying 
community policies regarding human rights. Of particular importance 
are nation-states, non-governmental organizations, and individual human 
beings. 
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Perspectives 


The most general objective of claimants in invoking the processes of 
community decision in controversies about human rights is of course to 
secure prescription and application of general community policies in the 
resolution of such controversies. 

The range of values demanded, the sense of realism, and the intensity 
with which claims are pressed forward, vary according to context. It 
appears that certain manifest demands for the protection of human rights 
may well be disguised strategies for the attainment of other ends, such 
as the mere harassment of an adversary. 

In terms of identification, claimants either demand for the self, or for 
others (groups such as racial and linguistic minorities, or certain in- 
dividuals), or in the name of humanity. Note that in many communities 
many people who suffer deprivations are conditioned or forced to endure 
them in silence. 

The more detailed objectives of claimants may be most economically 
described in terms of particular types of controversy. 


Specific Types of Claim 


In formulating specific types of claim, we are guided by several con- 
siderations. We seek to present as comprehensive and realistic a map as 
possible in a way that does not prejudice a much-needed sense of propor- 
tion and priority. Special attention is paid to both content and proce- 
dure: content in terms of basie values to be defended, and procedure in 
reference to the constitutive process of authoritative decision essential to 
defend and fulfill demanded values. A further concern is to facilitate a 
systematic inquiry that is contextual, problem-oriented, and multi-method, 
and that moves back and forth between the part and the whole.’ 

The following itemization, it is stressed, is tentative and eclectic. 


I. Claims Relating to the Process of Value Deprivation 
A. Claims Relating to Power 


Claims Relating to Participation 
Claims to recognition as a human being 
Claims to admission to group membership (nationality) 
Claims to be accepted as a participant for comprehensive power purposes 


Pa 5 Compare the map of ‘‘civil liberties’’ presented by Professor McCloskey in ‘‘Con- 
stitutional Law: Civil Liberties,’’ 3 Int. Encyclopedia of Social Sciences 307, 308 
(1968). The framework we suggest is designed both to seek a needed comprehensive- 
ness and to facilitate the systematic, detailed specification of particular claims. 

The specification we offer under each value heading in terms of the detailed phases 
(particular practices) of value process is intended to be illustrative only. Different 
emphases are sought under different value headings. Thus, in more comprehensive 
presentation, the sub-goals of prevention, deterrence, restoration, rehabilitation, recon- 
struction, and correction specified in relation to strategies for ‘‘well-being’’ could with 
equal relevance be specified for each of the other values. 
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Authoritative 
Office-holding 
Voting 
Controlling 
Participation in all other value processes 
Claims not to be denied participation for reasons irrelevant to merit: 
Race (color) l 
Sex 
Language 
Literacy 
Religion 
Political or other opinion 
National or social origin 
Property 
Birth or other status 
Age 
Illness (defect, mental incapacity) 
Alienage 
' Non-identification (disloyalty) 
Claims to an appropriate group that will protect human rights (‘‘self- 
determination’’) 
Claims Relating to Perspectives 
Claims to be free (after exposure to adequate enlightenment) to ae- 
quire, or not to acquire, a demand for power 
Claims Relating to Arenas 
Geographical 
Claims to access to territory 
Members 
Non-members 
Claims to asylum 
Claims to freedom of movement (including residence) 
Claims to freedom of egress \ ~ 
Claims to freedom from arbitrary expulsion 
Temporal 
Claims to continuation of rights 
Institutions 
Authoritative 
Claims to freedom to initiate and constitute institutions specialized 
to power 
Claims to freedom of access to adequate institutions specialized to 
power i B 
Controlling 
Claims for freedom to initiate and constitute institutions specialized 
to values other than power 
Claims for freedom of access to adequate institutions specialized to 
values other than power 
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Civic 
Claims to a civic domain (free of power decisions) 
Crisis 
Claims to receive a proportionate degree of public support despite 
crisis: 
Crises in security 
Crises In power 
Crises in respect 
Crises in enlightenment 
Crises in well-being 
Crises in wealth 
Crises in skill 
Crises in affection 
Crises in rectitude 
Claims Relating to Base Values 
Authoritative 
Claims that the processes of authoritative decision are ayailable to 
defend and fulfill all rights (‘‘equality before the law,” ‘‘equal 
opportunity,’’ “equal rights’’) 
Claims to freedom from arbitrary confinement 
Controlling 
Claims that participation in each of the other value processes is 
available to defend and fulfill all rights 
Claims for special assistance to overcome handicaps 
Claims Relating to Strategies 
Singly 
Claims to employ the diplomatie instrument 
Claims to employ the ideological instrument 
Claims to employ the economic instrument 
Claims to employ the military instrument (right to bear arms) 
In Combination 
Claims to employ, and to be free from, persuasion 
Claims to employ, and to be free from, coercion 
Claims Relating to Outcomes 
Claims that the community maintain and afford appropriate access to 
institutions specialized to each of seven functions 
Intelligence (access to information relating to decision process) 
Promotion (freedom to organize and participate in pressure groups 
and parties) 
Prescription (voting) 
Invocation (open aecess and effectiveness) 
Application (fair trials, etc.) 
Termination (referendum, assertion of unconstitutionality) 
Appraisal (participation in commission of inquiry) 
Claims Relating to Effects 
Claims relating to outeomes with respect to each of the other seven values 
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B, Claims Relating to Respect 


Claims Relating to Participation 
Claims for respect as a human being (freedom from caste) 
Claims for respect for meritorious contribution to the community 
Claims not to be denied respect for reasons irrelevant to merit (race, etc.) 
Claims that groups are to be accorded respect (minority protection, no 
group libel) 
Claims Relating to Perspectives 
Claims to be free to acquire a demand for respect (Claims to be free 
from state and non-state conditioning) 
Claims Relating to Situations 
Institutions specialized to respect 
Claims for freedom to initiate and constitute institutions specialized 
to respect 
Claims for freedom of access to institutions specialized to respect 
Institutions not specialized to respect 
Claims for freedom of access to institutions not specialized to respect 
Crisis 
Claims that respect be proportionately accorded despite crisis 
Claims Relating to Base Values 
Authoritative 
Claims that the process of authoritative decision is available to defend 
and fulfill respect 
Controlling 
Claims that participation in each of the other value processes is 
available to defend and fulfill respect 
Claims for special assistance to overcome handicaps not attributable to 
merit 
Claims Relating to Strategies 
Singly 
Claims to be free of private vilification 
Claims to be free of public vilification (official and non-official) 
as an individual 
as a group 
Claims to be free from the withholding of goods or services as a 
denial of respect 
Claims to be free from use of the military instrument as a denial of 
respect 
In Combination 
Claims for freedom to give or withhold respect on proper grounds 
Claims to freedom from coercion_as a denial of respect (¢.g., slavery, 
“forced labor, demonstration, imprisonment for debt, prisoners of 
war) 
Claims Relating to Outcomes 
Claims for a basie degree of respect as a human being (honor, reputa- 
tion, private choice) 
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Claims for further respect rewards for meritorious contribution 
Claims for the removal of discrimination 
In the process of authoritative decision 
In other value processes 
Claims for the protection of privacy 
Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 


C. Claims Relating to Enlightenment 


Claims Relating to Participation 
Claims to general participation in receiving and giving enlightenment 
Claims to be free of restrictions for reasons irrelevant to merit (race, 
ete. ) 
Claims for group participation in opportunity to aequire and dissemi- 
nate knowledge 
Claims Relating to Perspectives 
Claims for freedom to acquire the demand for enlightenment 
Claims to be free from state conditioning with regard to thought 
process eae 
Claims to be free from private conditioning 
Claims Relating to Situations 
Institutions specialized to enlightenment 
Claims for freedom to initiate and constitute institutions of enlighten- 
ment 
“Claims for freedom of access to institutions of enlightenment 


” Institutions not specialized to enlightenment 
Claims for freedom of access to institutions not specialized to en- 


lightenment 
Crisis 
Claims that enlightenment not to be denied disproportionately to crisis 
Claims Relating to Base Values 
Authoritative 
Claims that the process of authoritative decision is available to defend 
and fulfill participation in the enlightenment process 
Controlling 
Claims that participation in each of the other value processes is avail- 
able to the extent necessary to enlightenment 
Claims for special assistance 
Claims for freedom to acquire and employ appropriate language 
Clams Relating to Strategies i 
Kingly 
Claims for freedom in small group communication 
Claims for freedom in access to and employment of mass communica- 
tion 
Claims for freedom in the assembly of appropriate resources for en- 
hghtenment 
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Claims for freedom to employ the military instrument to preserve 
enlightenment 
In Combination 
Claims to freedom from coerced deprivation of enlightenment (censor- 
ship, indoctrination) 7 l 
Claims Relating to Outcomes 
Claims to basic enlightenment (gathering, disseminating, enjoying) 
Claims to additional enlightenment on merit 
Claims that there be no discrimination apart from merit 
Claims to enlightenment of special relevance to one’s position in the 
world 
Claims to freedom from distortion /- 
Claims for disclosure 
Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 


4 


D. Claims Relating to Well-Being 


Claims Relating to Participation 
Claims for the right to life 
Claims for general participation in the realization of bodily and mental 
health and development (more than simple survival) 
Claims to be free of restrictions for reasons irrelevant to merit (race, 
ete. ) 
Claims for group survival and development (claims to freedom from 
denial of group survival and development) (no genocide) 
Claims Relating to Perspectives f 7 
Claims for freedom to acquire the demand for life and its full develop- 
ment 
Claims for freedom to depart or continue life\— 
Claims Relating to Situations 
Geographical 
Claims for an environment that is conducive to survival and develop- 
ment 
Institutions specialized to well-being 
Claims for freedom to initiate and constitute institutions specialized 
to well-being 
Claims for freedom of access to institutions specialized to well-being 
Institutions not specialized to well-being 
Claims for freedom of access to institutions not specialized to well- 
being 
Crisis 
Claims not to be denied well-being disproportionately to crisis 
Claims Relating to Base Values 
Authoritative 
Claims that the process of authoritative decision is available to defend 
and fulfill well-being 
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Controlling 
Claims that participation in each of the other value processes is avail- 
able to defend and fulfill well-being 
Claims for special assistance 
Claims to be a beneficiary of science and technology 
Claims Relating to Strategies 
Claims for the employment of appropriate strategies in relation to 
health for 

prevention 

deterrence 

restoration 

rehabilitation 

reconstruction 

correction 

Claims for freedom from coercive strategies 
Claims to be free to accept or_reject medical service (right to die) 
Claims for freedom to accept or reject transplantation and repair 

(surgical intervention, drugs, communicative therapy, situation 

therapy) 

Claims to employ specified strategies in birth control (family planning, 
abortion) 
Claims Relating to Outcomes 

Claims to a basic minimum in safety, health, and comfort 

Claims for additional opportunities in accordance with choice (the 
range of choice: body form (cosmetic surgery); choice of sex; choice 
of organs (mechanical and human transplantation); choice of chil- 
dren (number, sex and other genetic characteristics) ) 

Claims for the employment of genetic engineering for insemination (arti- 
ficial insemination; incubation outside the body; choice of psycho- 
physical pattern) 

Claims for progress toward optimum somatic and psychological develop- 
ment through life 

Claims to a merciful euthanasia 

Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 


| 





E. Claims Relating to Wealth 


Claims Relating to Participation 

Claims for general participation in wealth-shaping and sharing (right __ 
to work: right to invest, employ resources; right to enjoy; right to 
Joblessness 

Claims for freedom from restrictions irrelevant to capabilities for con- 
tribution (race, ete.) 

Claims for freedom of association and group shaping and sharing of 
wealth (producers; entrepreneurs; laborers; consumers ; Investors) 


1969 | HUMAN RIGHTS AND WORLD PUBLIC ORDER 253 


Claims Relating to Perspectives 
Claims for freedom to acquire (or reject) a demand to participate in 
the wealth process 
Claims Relating to Situations 
Institutions specialized to wealth 

Claims for freedom to initiate and constitute institutions specialized 
to wealth 

Claims for freedom of access to institutions specialized to wealth 

Institutions not specialized to wealth 
Claims for freedom of access to institutions not specialized to wealth 
Crisis 
Claims that wealth not to be denied disproportionately to crisis 
Claims Relating to Base Values 
Authoritative 

Claims that the process of authoritative decision is available to defend 
and fulfill wealth demands 

Claims for a degree of protection in the employment of resources in 
the wealth process (right to property) 

Claims to the continuing accumulation of assets 

Controlling 

Claims that participation in each of the other value processes is 
available to defend and fulfill wealth demands 

Claims for special assistance 

Claims to employ resources for productive purposes (Claims for free- 
dom from wasteful use of resources) 

Claims that resources are open to exploitation and development (‘‘eco- 
nomic self-determination’’; ‘‘permanent sovereignty over natural 
wealth and resources’’) 

Claims Relating to Strategies 
Claims for freedom to employ all relevant strategies in the production, 
conservation, distribution, and consumption of wealth 
Claims to be free from coercive strategies 
Claims to be free from discriminatory strategies (¢.g., discriminatory 
_ wages) ~~ 
Claims to be free from capricious and_arbitrary management 
Claims Relating to Outcomes 
Claims to a basic minimum of benefits from the wealth process (guaran- 
teed income; social security; abolition of poverty) 
Claims to the enjoyment of benefits on the basis of contribution to the 
process 
Claims to the maintenance of high level of productivity (rising standard 
of living) 
Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 
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F. Claims Relating to Skill 


Claims Relating to Participation 
Claims for unrestricted opportunity to acquire and exercise socially 
" acceptable skil ~~ eee! eee 
Claims for opportunity to have latent talent discovered 
Claims not to be denied opportunity to acquire ancl exercise skill for 
reasons irrelevant to merit (race, etc.) 
Claims that groups are to be accorded skill 
Clams Relating to Perspectives 
Claims to acquire a demand for, and eapability of, skill expression 
Claims Relating to Situations 
Institutions specialized to skill 
Claims for freedom to initiate and constitute institutions specialized 
to skill 
Claims for freedom of access to institutions specialized to skill 
Institutions not specialized to skill 
Claims for freedom of access to institutions not specialized to skill 
Crisis 
Claims that skill not to be denied disproportionately to crisis 
Clams Relating to Base Values 
Authoritative 
Claims that the process of authoritative decision is available to defend 
and fulfill participation in the skill process 
Controlling 
Claims that participation in each of the other value processes is avail- 
able to the extent necessary to skill 
Claims for special assistance 
Claims for freedom to acquire and employ appropriate language 
Claims Relating to Strategies 
Claims for exposure to a training of a content appropriate to a culture 
of science and technology 
Claims for exposure to strategies in training relevant to a culture of 
science and technology (Claims for exposure to good teaching) 
Claims to be free from coercive-strategies (other than those inherent in 
the compulsory education) _ l 
Claims for exposure to a socialization process that enables the individual 
to acquire the motivations and capabilities appr opriate to the per- 
formance of adult rôles in value processes 
Claims Relating to Outcomes 
Claims for a basic minimum of skills relevant to effective participation 
in all value processes 
Claims for additional acquisition of skill in terms of talent and motiva- 
tion 
Claims to the acquisition of skills appropriate to the age m which one 
lives 
Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 
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G. Claims Relating to Affection 


Claims Relating to Participation 
Claims to give and receive affection on a reciprocal basis 
Claims for freedom from restrictions irrelevant to capabilities (race, 
ete. ) 
Claims to give and receive loyalty to groups of one’s choice 
Claims for freedom of association 
Claims Relating to Perspectives 
Claims for freedom to acquire (or reject) a demand to participate in the 
affection process 
Claims Relating to Situations 
Institutions specialized to affection 
Claims to initiate and constitute intimate and congenial personal re- 
lationships 
Claims for freedom of access to institutions specialized to affection 
(adoption, legitimacy, proper spouse) 
Claims for recognition of membership in specialized groups 
Institutions not specialized to affection 
Claims for freedom of access to institutions not specialized to affection 
Crisis 
Claims that affection not to be denied disproportionately to crisis 
Claims Relating to Base Values 
Authoritatwe 
Claims that the process of authoritative decision is available to defend 
and fulfill affection demand 
Controlling 
Claims that participation in each of the other value processes is availa- 
ble to defend and fulfill affection demand 
Claims for special assistance (capability of loving and being loved) 
Claims Relating to Strategies 
Claims for freedom in the cultivation of love and loyalty 
Claims to be free from coercive strategies 
Claims to be free from discriminatory strategies 
Claims Relating to Outcomes 
Claims to a basic minimum of love as a human being (Claims to a basie 
minimum necessary for individuals to acquire the motivations and 
capabilities to function effectively in shaping and sharing values) 
Claims for additional affection in terms of capability and contribution 
Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 


H. Claims Relating to Rectitude 


Claims Relating to Participation 
Claims for freedom to participate in the formulation and application of 
standards of responsibility (norms of responsible conduct) 
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Claims for freedom from restrictions irrelevant to capabilities (race, 
ete.) 
Claims for freedom of association for rectitude purposes 
Claims Relating to Perspectives 
Claims for freedom to acquire a demand on the self to act responsibly 
Claims for freedom to choose among justifications of responsible conduct 
(secular and religious justifications; empirical, transempirical, or 
metaphysical justifications) 
Claims Relating to Situations 
Institutions specialized to rectitude 
Claims for freedom to initiate and constitute institutions specialized 
to rectitude 
Claims for freedom of access to institutions specialized to rectitude 
Institutions not specialized to rectitude 
Claims for freedom of access to institutions not specialized to rectitude 
Crisis 
Claims that rectitude not to be denied disproportionately to crisis 
Claims Relating to Base Values 
Authoritative 
Claims that the process of authoritative decision is available to defend 
and. fulfill freedom of choice in rectitude 
Controlling 
Claims that participation in each of the other value processes is availa- 
ble to defend and fulfill freedom of choice in rectitude 
Claims for special assistance 
Claims Relating to Strategies 
Claims for freedom to employ all relevant strategies in the pursuit of 
rectitude 
Claims to be free from coercive strategies 
Claims to be free from discriminatory strategies 
Claims Relating to Outcomes 
Claims to a minimum opportunity to receive positive evaluation of rec- 
titude as a human being 
Claims for the maintenance of an order in which individuals demand of 
themselves and others that they act responsibly 
Claims for movement toward a more perfect participation of all in re- 
sponsible conduct 
Claims Relating to Effects 
Claims relating to outcomes with respect to each of the other seven values 


Il. Claims Relating to Permissible Derogation from Established Standards 
Claims Relating to Crises in Security 


(external security—threats of force, war, invasion, occupation; inter- 
nal security—revolution, coup d’etat, insurrection, internal violence, 
civil disobedience) 
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Claims Relating to Crises in Power 
(governmental breakdown, strikes by governmental employees, strife 
for succession, fraudulent election) _ 
Claims Relating to Crises in Respect 
(wholesale denial of human dignity, genocide, confrontations among 
classes and castes, collective defamation) ` 
Claims Relating to Crises in Enlightenment 
(large-scale breakdown in communication, seizure of facilities) 
Claims Relating to Crises in Well-Being 
(epidemics and natural disasters such_as_earthquakes and floods, 
famines, population explosion) 
Claims Relating to Crises in Wealth 
(depression, speculative booms, monopolization of resources, deficit in 
balance of payments, acute shortage of food and other goods) 
Claims Relating to Crises in Skill 
(drastic shortages, sudden displacement, excessive automation) 
Claims Relating to Crises in Affection Rie 
(withdrawal of loyalties and commitment, large-scale dislocations in 
family patterns, mass migration) 
Claims Relating to Crises in Rectitude 
(conflicts among religions, conflicting secular ideologies, dissolution 
of sense of responsibility) 


Ill. Claims Relating to the Constitutive Process of Authoritative Decision 


Claims Relating to Participation 
Claims Relating to Perspectives 
Claims Relating to Situations 
Claims Relating to Base Values 
Claims Relating to Strategies 
Claims Relating to Outcomes 

Intelligence 

Promotion (Recommendation) 

Prescription 

Invocation 

Application 

Termination 

Appraisal 
Claims Relating to Effects 


The Context of Conditions 

Generally speaking, all the variegated features of the world social process 
are relevant to the process of claim with respect to human rights. Of spe- 
cial significance is the availability of access to the mass media or other 
channels of effective communication for those deprivees who are subject to 
totalitarian control or arbitrary physical confinements. When denied ade- 
quate protection and effective remedy, deprivees tend to act together in 
groups, organized or unorganized, to engage in non-violent (sometimes vio- 


wees, 
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lent) demonstrations to dramatize grievances and appeal to world attention. 
This strategy of desperation, though often falling short of achieving im- 
mediate gains, is Increasingly taken in the expectation that unceasing 
provocation (agitation, confrontation) is necessary to change the status quo. 


Tae CONSTITUTIVE Process or AUTHORITATIVE DECISION 
ene rer Sr ee eee ee ee 


The process of authoritative decision to which claimants may turn for 
resolution of controversies about the defense and fulfillment of human 
rights is the comprehensive ‘‘constitutive process’’ of the world arena, 
to which reference has already been made. This process, too, may be 
deseribed briefly in terms of participants, perspectives, arenas, base values, 
strategies, outcomes and effects. We emphasize features explicitly related, 
or which could be specialized, to the protection of human rights. 


Participants 


In most comprehensive conception, relevant decision functions are per- 
formed, with varying degrees of prominence and limitation, by all the 
participants in the world social process; 2.e., nation-states, international 
governmental organizations, po. ifical parties, pressuré groups, private asso- 
ciations, and the individual human being? While the public~ tnctions of 
prescription and application are necessarily restricted, in terms of direct 
participation, to a very small group of officials, international as well as 
national, participation in all other functions presents almost unlimited 
democratie potential for non-official participants. The numerous non- 
governmental organizations (NGO’s), of which many have consultative 


‘status with the United Nations Economic and Social Council (e.g., the 


International Commission of Jurists, International League for the Rights 
of Man, the International Council of Women, the Anti-Slavery Society, 
the International Committee of the Red Cross, World Federation of Trade 


' Unions, the World Jewish Congress), in particular, have been most ac- 


tive in this regard. 


Perspectives 


The objectives in relation to human rights for which the world’s effec- 
tive élites establish and maintain the constitutive process of authoritative 
decision are most explicitly stated in the United Nations Charter, and 
further articulated in the Universal Declaration of Human Rights, the 
International Covenants on Human Rights, other treaties and declarations 
in reference to every value-institution process. These goals range from a 
minimum public order in the maintenance of security to many of the es- 
sential components of an optimum public order system, in which all values 
are abundantly produced and widely shared. The sum of these develop- 
ments has created a set of widely shared expectations that the protection 
and fulfillment of human rights are a matter of ‘‘international concern’’ 
and not of the exclusive ‘‘domestic jurisdiction’’ of particular territorial 
communities. Some of the more important policies are presently so in- 
tensely demanded that they appear to be acquiring the status of ius cogens, 
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subject to modification only through extraordinary procedures. Omni- 
present, however, is the recognition that the rights of any particular 
individuals or groups must be framed with due accord for the rights of. 
others and that even the most intensely demanded individual rights must ` 
upon occasion, as in times of f crisis, be accommodated to the overriding , 
common interests of all community members. 


Arenas 


Five types of institutional structures may be identified, which recur in 
both official and unofficial interactions, and which, in their varying degrees 
of organization, exhaust international interaction patterns. i 

1. Diplomatic: This arena, characterized by inter-élite communications, 
has relatively a long tradition and is the most frequent locus of human 
rights controversies. 

2. Parliamentary-diplomatic: Occasional conferences are of increasing 
importance. “A most recent example is the International Conference on 
Human Rights held in Teheran in 1968. 

3. Parliamentary: The principal permanent prescriptive arenas are the 
General Assembly of the United Nations and its subsidiary entities (e.g. 
the Third, First, and Fourth Committees, the Special Committee of 
Twenty-Four on decolonialization, and the Special Committee on South 
Africa), the Economie and Social Council and its functional commissions— 
the Commission on Human Rights (including the Sub-Commission on Pre- 
vention of Discrimination and Protection of Minorities and the ad hoc 
committee on periodic reports) and the Commission on the Status of 
Women. The secondary arenas include the Security Council and the 
Trusteeship Council. 

4. Adjudicative: Typical examples are the International Court of Jus- 
tice, arbitral tribunals, the European Court of Human Rights, and the 
Human Rights Committee under the International Covenant on Civil and 
Political Rights. 

5. Executive arenas: These arenas include international secretariats of 
both official and non-official participants and executive arenas of nation- 
states. Official international secretariats concerned with human rights 
include: U.N. Secretariat, Office of the U.N. High Commissioner for 
Refugees, UNESCO, ILO, WHO, UNICEF, FAO. 

In terms of geographical range, institutional structures can be classi- 
fied as universal, general, plurilateral, regional, and bilateral. 


Base Values 


Base values at the disposal of international governmental organizations 
include grants of authority from nation-states and control over enlighten- 
ment (world opinion), skills, wealth (resources), well-being, loyalties, con- 
ceptions of rectitude, and military forces. While customary international 
law has long embodied authoritative prescriptions for the protection of 
aliens, nation-states are only just now beginning to exhibit a readiness to 
commit themselves through treaties, such as the two International Cove- 
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nants on Human Rights, to the enactment of the necessary legislation and 
to taking other appropriate measures for securing stipulated rights to 
their nationals. By the proposed new treaties any failures in performance 
that can be proved will of course make available to the other parties to 
the Covenants all the sanctions that are ordinarily available for violation 
of treaty obligation. 

Potentially available in support of human rights measures is of course 
that great reserve of effective base values under the exclusive command of 
nation-states. One important development in recent times is the enhanced 
expectation of the protection of human rights on the national level through 
invocation of that complex network of national constitutions recently 
ereated under the inspiring impact of the United Nations Charter and the 
Universal Declaration of Human Rights. 


Strategies 


Because of their limited resources, international governmental organiza- 
tions have tended to emphasize the use of signs, particularly through the 
. * . Saar a a . . . o vu 
ideological strategy, to expose glaring value deprivations of the individual, 
and to enlighten and stimulate members of the public as vanguards of 
human rights. The relevance of recourse to economice and military 
strategies, emphasizing the manipulation of resources, is, however, exem- 
plified in the sanctions invoked against South Africa and Southern Rho- 
desia, and all strategies are of course potentially available, both inclusively 
and exclusively. The selection of a particular strategy depends upon what 
decision function is to be performed and many variables in the context 
to which it is addressed. 


Outcomes 


Concern here is twofold: first, for the actual allocation of competence 
between international governmental organizations and other inclusive de- 
cision-makers and nation-states in matters relating to human rights and, 
secondly, for the detailed performance, both inclusively and exclusively, 
of all seven functions of decision to which we alluded earlier. 

It is still not uncommon for a nation-state to invoke the ‘‘domestic juris- 
diction’’ concept in an attempt to preclude inclusive competence to pre- 
scribe and apply policies regarding human rights. Yet, predominant ex- 
pectation today accords a very high competence both to international 
governmental organizations and to other inclusive decision. 

The detailed practices by which the seven particular authority functions 
are performed today document an expanding inclusive competence. 

1, Intellgence:-The function of gathering, evaluating; and- disseminat- 
ing information_relevant to decision-making—about. human_rights is per- 
formed by both official and non-official participants. Appropriate author- 
ity is Gonferred upon various United Nations structures and other inter- 
national governmental bodies. Numerous activities include seminars (in- 
terregional as well as regional), fellowship programs, advisory services of 
experts, special studies, exchanges of information and documentation, tech- 
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nical assistance, press and information services, the reporting system, 
presences of observers, fact-finding missions, and investigation. 

2. Promotion (Recommendation): The activities, authorized and actual, 
of many intergovernmental agencies are primarily promotional. For in- 
stance, the General Assembly, the Economie and Social Council, and vari- 
ous specialized agencies are noted for having made recommendations, 
covering a wide range of values, to their members. The NGO’s prominent 
rôle in promoting the protection of human rights is evident. 

3. Prescription: As a process of communication, prescription proceeds 
on three levels: (1) the designation of policy (specification of factual con- 
tingencies, formulation of norm and projection of sanction), (2) the erea- 
tion of expectations about the authority of the policy so designated, and 
(3) the creation of expectations about the community control to sustain 
such policy. Thus conceived, prescription includes the outcomes both of 
formally authoritative prescribing processes and of unorganized interac- 
tion. It is, functionally speaking, broader and more specific than the 
commonly used term “‘legislation,’’ an organic concept that presupposes 
the existence of a centralized prescribing body. 

All the different historic modes of international law-making—ineluding 
explicit formulations in agreements and official declarations and implicit 
communications through uniformities in behavior—are available for hu- 
man rights as for other problems. 

Customary prescription, through communications by uniformities in be- 
havior, is importantly illustrated in the traditional minimum standards 
of treatment for aliens and the resurgent doctrine of ‘‘humanitarian in- 
tervention.’’ Since the establishment of the United Nations, however, in- 
ternational prescriptions regarding human rights have mainly been effected 
by multilateral treaties, as exemplified by the Genocide Convention and the 
International Covenants on Human Rights submitted to the various gov- 
ernments for ratification. Increasingly, recourse has been made to engage 


6 The efficacy of international agreement formulated under the auspices of the United 
Nations is demonstrated by sixteen multilateral treaties covering all the basic values, 
with varying scope. In chronological order these treaties are: 

1, Convention on the Prevention and Punishment of the Crime_of Genocide, 1948; 

2. Convention for the Suppression of the Traffic in Persons and of the Exploitation 
of the Prostitution of Others, 1949; 

3. Convention relating to the Status of Refugees, 1951; 

4, Convention on the International Right of Correction, 1952; 

5. Convention on the Political Rights of Women, 1952; 

6. Slavery Convention signed ‘at Geneva on Sept. 25, 1926, and amended by the 
Protocol opened for Signature or Acceptance at the Headquarters of the United 
Nations on Dec. 7, 1953; 

7. Convention Relating to the Status of Stateless Persons, 1954; 

8. Supplementary Convention on the Abolition of Slavery, the Slave Trade, and 
Institutions and Practices Similar to Slavery, 1956; 

9. Convention on the Nationality of Married Women, 1957; 

10. Convention on the Reduction of Statelessness, 1961; 

11. Convention on Consent to Marriage, Minimum Age for Marriage and Registra- 

tion of Marriages, 1962; : 
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the United Nations machinery in what is euphemistically known as ‘‘quasi- 


legislation,’’ in the form of declarations, resolutions and recommendations. 
The evolution of the-Umiversal Declaration of Human Rights as “‘quasi- 


legislation’? has been most remarkable. When the Universal Declaration 
was adopted unanimously in 1948 by the General Assembly, the general 
expectation was that it mirrored merely ‘ta common standard of achieve- 
ment,’’ devoid of legal enforceability. In the past two decades, however, 
the Declaration has been affirmed and reaffirmed by numerous resolutions 
of U.N. entities and related agencies, invoked and reinvoked by various 
participants, and incorporated into many international agreements and na- 
tional constitutions; it has also found expression in judicial decisions 
(international as well as national). Accordingly, the Declaration is now 
widely acclaimed as a ‘‘Magna Carta’’ of mankind, to be complied with 
by all the participants in the world arena.” 

These different modes of prescription are not mutually exclusive; de- 
pending upon context, one mode may be more economic and effective than 
another. The crucial consideration is not so much in the precise modality 
of formulation and communication as in the degree to which the policies 
projected become a part of the working expectations of community mem- 
bers. As we have elsewhere suggested: 


If principles of authority are to control the flow of decision, it is 
ultimately essential that they be embodied in the expectations of the 
effective participants in the world community. At no time can it 
be taken for granted that human expectations, or the demands and 
identifications with which they interlock, are unchanging. Nor can 
it be validly asserted, without appropriate verification, that the words 
of treaties or other written documents, mirror community expecta- 
tions. Since viewpoints are in flux, today’s structure of expectation 
is open to change, and in fact is bound to change, as new conditions 
arise and new suggestions are put forward and assimilated.® 


12. International Convention on the Elimination of All Forms of Racial Discrimina- 
tion, 1965; 

13. International Covenant on Economic, Social and Cultural Rights, 1966; 

14, International Covenant on Civil and Political Rights, 1966; 

15. Optional Protocol to the International Covenant on Civil and Political Rights, 
1966; and 

16. Protocol Relating to the Status of Refugees, 1966. 

T For eloquent statement of the history and impact of the Universal Declaration, 

see E. Schwelb, Human Rights and the International Community (1964). 


Sf Other examples of the_employment of declarations for creating community expecta- 
tions include the Declaration of the Rights of the Child (1959r the Declaration on 


the Granting of Independence to Colonial Countries and Peoples (1960); the Declara- 
tion on Permanent Sovereignty over Natural Resources (1962); the United Nations 
Declaration on the Elimination of All Forms of Racial Discrimination (1963); the 
Declaration on the Promotion Among Youth of the Ideas of Peace, Mutual Respect 
and Understanding Between Peoples (1965); the Declaration on the Elimination of 
Discrimination Against Women (1967); and the Declaration on Territorial Asylum 
(1967). 

8 M. S. McDougal, H. D. Lasswell, and I. A. Vlasic, Law and Public Order in Space 
146 (1963). 
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4, Invocation: In the field of human rights, the ‘‘state-to-state’’ com- 
plaint system, as unsatisfactory as it is, remains the principal modality 
for invoking protection of the individual. In contexts in which there are 
threats to the peace or acts of aggression, international agencies, such as 
the Security Council, may act. 

Obviously, effective protection of individuals must depend in no small 
measure upon the ability of the individual himself to invoke decision when 
he feels that prescriptive misfeasance or nonfeasance has occasioned an 
unlawful value deprivation. Hence there are a growing concern and effort 
for making more available ‘‘individual petition’’ (individual ‘‘communica- 
tion’’) in matters relating to human rights, as exemplified by the European 
Convention on Human Rights, the Qptional Protocol to the International 
Covenant on Civil and Political Rights, and the International Convention 
on the Elimination of All Forms of Racial Discrimination. Notice should 
also be taken of the invocatory rôle of the individual under the U.N. 
Trusteeship system. Of late, focus of interest has been on the proposal 
for establishing a United Nations High Commissioner. for. Human. Rights, 
acting as an ‘‘ombudsman’’ of mankind. 

5. Application: The detailed relation of human rights prescriptions to 
particular instances of controversy still occurs primarily in state-to-state 
negotiations, though courts, arbitral bodies, and international commissions 
play an increasingly important rôle. 

In the pre-enforcement phase, a variety of activities is undertaken by 
different agencies for the purposes of exploring and characterizing relevant 
facts and policies. In conventional terms the reference includes: ‘‘in- 
vestigation,” ‘‘fact-finding,’’ ‘‘hearings,’’ ‘‘on-the-scene observation,’’ 
‘‘veneral comments,’’ ‘‘reporting,’’ ‘‘negotiation,’’ ‘‘good offices,’’ ‘‘media- 
tion,’’ ‘‘ecommissions of enquiry,” ‘‘conciliation,’’ ‘‘arbitration,’’ and ‘‘ad- 
judication.”’ 

The focus of current interest, given the limited authority and resources 
available to the United Nations and other international governmental or- 
ganizations, is understandably on ‘‘enforeement.’’ The unhappy experi- 
ence of the United Nations in undertaking sanctions against South Africa 
and Southern Rhodesia has highlighted both the limitations and potential- 
ities of the United Nations in this regard. 

Although the economice and military measures of sanction are presently 
limited, the diplomatic and ideological sanctions promise a great potential. 
Exclusions of Members and refusals of assistance, when taken jointly by 
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major intérmational governmental organizations, could_have ni ex 





impact on target states. An unceasing ‘publicity war’’ that seeks to ex- 
pose_ glaring value deprivations and arouse the conscience of mankind is 
increasingly “perceived to be Fundamental and ‘indispensable. Sanction | 
measures of course must be closély related: to thè sanctioning goals—pre- 
vention, deterrence, restoration, rehabilitation and reconstruction. 

6. Termination: Practices for the termination of prescriptions and ar- 
rangements have traditionally been unorganized, depending upon the 
myths and procedures of customary international law. In the recent past, 
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however, there has been a trend toward seeking termination in organized 
authoritative arenas, such as various entities of the United Nations and 
ad hoc international conferences. 

T. Appraisal: Participation in appraisal is probably the most democratic 
ae ll functions. All participants—both official and non-official—are con- 
a “hy Stantly evaluating authoritative decision in terms of the indulgences and 
koe, Keg deprivations which it occasions them and others with whom they identify 
ye -, or disidentify. Of particular significance is the periodic -reporting sys- 

P tem with regard to o human Tights. T 


Effects 


The longer-term consequences of the outcomes in particular prescriptions 
and applications, taken in aggregate, obviously affect not merely the dis- 
tribution of values among the immediate claimants and the lesser com- 
munities in which they interact, but also the kind of comprehensive pub- 
lie order, human dignity or other, which the general community can 
achieve. Of particular importance for future decision process is the change 
in the long-term perspectives of individuals around the globe. 


The Context of Conditions 


The conditions which may in measure affect the world constitutive proc- 
ess of authoritative decision in prescription and application relating to 
human rights are obviously the same as those affecting the process gen- 
erally, and again include the whole world social process. Of special sig- 
nificance are the diversities inherent in the contending systems of world 
public order and changes in interdependences. Concomitant with the 
enhanced perception of interdependence and the growing identifications 
with humanity, one may observe in all parts of the world an increasing 
awareness and concern that mankind has not yet created the legal institu- 
tions or processes of authoritative decision adequate to clarify and secure 
common interests, in the protection of human rights as well as in other 
sectors, under conditions of contemporary interdependence. From peoples 
living in the shadow of possible ultimate catastrophe, yet tantalized by the 
promise of a potential abundance hitherto unknown in the production and 
sharing of all values, the demand for a more effective and adequate legal 
protection of human rights becomes ever more insistent. 


CLARIFICATION OF GENERAL COMMUNITY POLICES 


The relevant observational standpoint is that of citizens who are iden- 
tified with the future of mankind as a whole rather than with the primacy 
of any particular group. 

The comprehensive set of goal values which we recommend for postula- 
tion, and for detailed clarification and implementation, are those which are 
today commonly characterized as the basic values of human dignity, or 
of a free society, the thrust of which is toward the greatest production 
and widest possible distribution of all basic values. These are the values 
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bequeathed to us by all the great humanistic, democratic movements of 
mankind ; and such values are being ever more insistently expressed in the 
rising common demands and expectations of peoples everywhere. Khetori- 
cally at least, most contending systems of world publie order are unified_in 
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proclaiming the ¢ dignity of the human individual : and the need of a world- 
wide public order in Which this ideal is authoritatively pursued and effec- 
tively approximated. The potential rival goal of adopting human ‘‘indig- 
nity’’ and of perfecting Jaw _as_an_instrument_of_a_self-selected_caste 
agerandizement re receives little e explicit allegiance. 

The basie values presently demanded in the United Nations Charter, 
the Universal Declaration of Human Rights, the International Covenants 
on Human Rights, and other agreements, programs and documents con- 
cerning human rights, are formulated at sufficiently high levels of abstrac- 
tion to facilitate a contextual examination of the entire world community 
process in which their clarification and implementation are sought and to 
permit references to many different cultural and institutional modalities. 
The basic goal values postulated for future world public order cannot of 
course be made expressive only of the exclusive, parochial values of some 
particular segment of the larger community, but they can admit a very 
great diversity in the institutional practices by which they are sought and 
secured. In different particular communities and eultures very different 
institutional practices may contribute equally to overriding goals for the 
increased production and sharing of values. When overriding goals are 
accepted, experiment and creativity may be encouraged by the honoring 
of a wide range of functional equivalents in the institutional practices by 
which values are sought. 

The important challenge to both scholarly observers and authoritative 
decision-makers, who accept and seek to Implement the rising common de- 
mands of mankind, is that of effectively performing all the various intel- 
lectual tasks outlined above for relating the postulated broad general 
preferences (for shared power, shared respect, shared enlightenment and 
so on) to all the particular choices which must be made in different specifie 
contexts in the prescription and application of an international law of 
human dignity. 

In meeting this challenge both observers and decision-makers could be 
aided by a more comprehensive and detailed map of the processes of inter- 
action, claim, and decision in which specific controversies and opportunities 
for authoritative intervention occur and by a comprehensive set of prin- 
ciples of content and procedure to assist them in exploring particular con- 
texts and securing appropriate accommodation of the inclusive interests 
of all peoples in the clarification and maintenance of human rights and 
the abiding exclusive interests of particular territorial communities in 
oceasional derogations from optimum standards in the protection of indi- 
vidual rights. 

Principles designed to assist in the identification of inclusive interests 
in the clarification and maintenance of human rights might extend, beyond 
general preferences for high levels of production and wide sharing in all 
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value processes, to the more detailed specification of presumptive prefer- 
ences for each particular value, phase by phase of value process. Such 
specification might embody preferences in relation to each value, as our 
summary of types of claims above suggests, as follows: 


Participation 
Widest possible access compatible with other overriding community 
values; 
Freedom from discrimination irrelevant to merit; 
Freedom-to-form-groups; 
Perspectives 
Freedom to acquire demands for values; 
Freedom to maintain multiple idenhatan ois 
Opportunity to achieve realism in sepa lads 
Situations 
Freedom from interference in initiating and constituting institutions; 
The establishment and maintenance of specialized and non-specialized 
institutions, adequate to maximize human potentials; 
Freedom of access.to.appropriate institutions ; 
Compulsory access when necessary to responsibility ; 
Freedom from deprivations disproportionate to crises; 
Optimum adjustment of institutions in space (territorially and plural- 
istically) and through time for the realization of purposes above; 
Base Values ___ 
Access toán authoritative ive decision n to\defend all rights; 
Access to controlling value processes: 
Basic minimum; 
Equal access (protection against monopolization) ; 
Opportunity for continuing accumulation of values; 
Special assistance to overcome handicaps in achieving ACCESS 5 
Strategies 
Freedom to employ effective strategies in the shaping and sharing of 
values ; 
Preference for persuasive, rather than coercive, strategies; 
Freedom from discriminatory strategies; 
‘Outcomes 
Access to a basic minimum of benefits: 
Enjoyment of further benefits on the basis of contribution; 
Maintenance of high levels of production, conservation, distribution 
and consumption. 


+ 


A more comprehensive specification of principles would of course seek 
explicitly to relate necessary choices with respect to any particular value 
to its aggregate consequences for the shaping and sharing of other values 
and, henee, to community security in the sense of high position, expectancy, 
and potential with respect to all values. 

Tf basie goals in the protection of human rights are to be fulfilled, the 
standards indicated with respect to each particular value process must be 


Y O netden ee a 


~ * * 
Bet, Ran BM yH Fs er 
1969 | HUMAN RIGHTS AND WORLD PUBLIC ORDER * °° ~ ” S07 
f 


given the utmost deference compatible with aggregate achievement. Thep 
precise delineation of the rights of any particular individual in any par-' 
ticular context must, however, always require an infinitely « delicate recon- 
ciliation with the comparable rights of other individuals; and, in the. 
domain of human rights as in other domains, the piciection accorded the! 
individual’s rights and freedoms must, on occasion, especially in times of | 
crisis, be accommodated to the overriding inclusive interests of all com-: 
munity members. Hence, derogation from established standards with re-! 
‘spect to certain rights may become permissible under certain conditions of, 
necessity if the measures taken in derogation are kept “proportional _ to 
such necessity, and if responsibility to review by the general community i 
acknowledged. 

Let it be said immediately that a certain (minimun of values indis- 
pensable to a dignified human existence must be prescribed as immune 
from all claims of dérogation at all times. “Notably among these are the 
right to life, freedom from torture and inhuman treatment, freedom from 
involuntary human experimentations, freedom from slavery, the slave 
trade and servitude, freedom from imprisonment for debt, freedom from 
retroactive application of criminal punishment, the right to recognition as 
a human being, and freedom of thought, conscience and religion. _ These 
rights and freedoms are indispensable to a Wieniied. human existence_and 
must remain wholly intact from derogation upon grounds of crisis. In 
terms of our basic postulation, it can never be necessary to encroach upon ' 
these rights and freedoms, eyen | in time of emergency. Nor would their 
deprivation ever be proportional. If the emerging concept of ius cogens \ 
is to be given rational meaning in the context of a world publie order of | 
human dignity, its bedrock must be in this minimal protection of human 
rights. 

The principle of necessity becomes applicable when a crisis is so serious 
and imminent as to create in a territorial community reasonable expecta- 
tions—as third-party observers may determine reasonableness—that mea- 
sures of derogation are necessary to conserve its community interests. 
Sich a necessity can be äscertained by considering a given context in| 
terms of (1) participants: officials and non-officials involved; (2) perspec- 
tives: degree to which the general community is identified (identification); 
degree to which necessity is perceived (expectation), and demands in terms 
of which derogation is sought, including security (external and internal), | 
power, respect (deference to the rights or reputations of others), enlighten- 
ment (prevention of the spread of rumors), well-being (public health and 

safety), wealth, skill, affection (special protection for the youth and chil- 
dren), and rectitude (morality) ; (3) situations: proximity and degree of 
concentration (geographical features), degrees of imminency and sudden- 
ness (temporal features), pattern and degree of anticipation (institutional- 
ization), and potential crises that would call for derogation (erises); (4) 
base values: degree of impairment of all relevant values; (5) strategies: 

availability of non-derogating strategies; (6) € outcomes: degree of actual 
threat to all eight values; and (7) effects (longer-term consequences). 
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The principle of proportionality requires that measures in derogation 
by a government be limited in intensity and magnitude to what is reason- 
ably necessary promptly to secure the permissible objectives s of derogation 
under the established conditions of necessity. Values must not be unneces- 
sarily destroyed. The ) requirements of proportionality can be ascertained 
by relating to the process ‘of responses to crises: (1) participants: officials 
involved and non-officials affected; (2) perspectives: expectations of neces- 
sity ; projected objectives for even ior deterrence, restoration, rehabilita- 
tion and reconstruction; and relation to basie constitutive goals; (8) 
arenas: agencies involved (executive, administrative, legislative, or ju- 
dicial) ; (4) base values: use of authority or naked power; (5) strategies: 
procedural requirements; (6) outcomes: proportion of deprivation to per- 
missible objectives and exigencies of the situation; and (7) effects. 

The principle of responsibility demands that the honoring of an author- 
ity for derogation does not extend to the exaltation of unilateral decision 
by a particular government over inclusive decision by the general com- 
munity. An initiating government, in making a first provisional decision 
that the conditions of necessity are such as to require an immediate under- 
taking of derogation measures in defense of community interests, must 
not act arbitrarily, but responsibly in conformity to required standards. 
It must be willing to submit its initial decision of derogation to third-party 
review. ‘Its report to an inclusive authoritative decision-maker must stipu- 
late, | among other things, the existence of a formal state of emergeney, as 
officially proclaimed ; measures taken in derogation and justifications there- 
for; areas affected; and date of termination. A serious review from 
general community perspectives of the conditions of necessity and the 
requirements of proportionality must require systematic and disciplined 
appraisal of many features of the context of a particular event. 

Principles designed to assist in the evaluation of alternatives in world 
constitutive process for their potential impact upon the implementation 
of human rights could be related to all phases of such process and in 
minute detail to each of the seven authority functions. Thus, formulations 
could be suggested in terms of universality and responsibility in participa- 
tion, conformity to established inclusive and exclusive interests in mani- 
fested perspectives, the compulsoriness and openness of arenas, the balance 
between inclusive and exclusive control of base values, the degrees of 
coercion in strategies, and economy in performance of functions. Alterna- 
tive modalities for the performance of different functions could be ap- 
praised in terms of their effectiveness, promptness, dependability, eredi- 
bility, and so on.® The continuously pertinent questions are: What do 
these policies dictate in detail with respect to the protection of human 
rights and how can the predispositions of effective élites be molded in a 
way to persuade them to accept and implement such details? 

Principles of procedure designed to assist in the application of prin- 
ciples of content about the processes of interaction, claim, and decision 
might invoke the effective and economic performance of the other related 


ə For elaboration see McDougal, Lasswell, and Reisman, note 2 above. 
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intellectual tasks: the description of past trends in decision about com- 
parable controversies and their consequences; inquiry about factors affect- 
ing decisions and consequences; inguiry about future probabilities in de- 
cision and factors; and the systematic evaluation of alternatives in myth, 
institution, and strategy. The urgent objective in formulating such prin- 
ciples is to afford guidance to decision-makers in achieving both the deli- 
cate and ineseapably necessary adjustment of tthe rights of different indi- 
viduals among themselves and the ‘proper balancing of the exclusive_rights 
of individuals in relation to the aggregate, more inclusive rights of the 
general community in times of crisis. It would not appear impossible to 
devise principles of contexuality, of economy in the exploration of potential 
facts and policies, of historical inquiry, and of assessment of the conse- 
quences of alternative decisions which might greatly expedite both pre- 
scription and application. 

In conclusion we would emphasize that the animating conception of AD 
international law of human rights is, at its core, a humanistic world view: 
a conception of the human being as an end in | himself and a legitimator , 
of power and not as an instrument of a corporate society, deriving his 
right to existence from that society. This root conception of ‘ ‘interna-| 
tional concern”? antedates the so-called ‘‘modern law of nations,” with its 
dogmatic emphasis upon state Sovereignty, and goes back to the very 
origins of international law and sources of humanism. With the advent of 
the nation-state system, this conception was relegated to the position of a 
marginal exception. The Enlightenment’s reinstatement of the individual : 
as of central concern has only now begun to reshape the basic constitutive 
structures of the world process of decision. Decisions in regard to hu- 
man rights, as to all areas of public order, must inevitably involve a 
careful balancing of legitimately complementary interests: the total value 
welfare of an individual taken alone, with the total value welfare of other 
individuals, both taken alone and as components of groups. For better 
securing the destinies of a world community process centered upon man, 
it is, therefore, crucial that the basic policies of a public order of human 
dignity be more appropriately articulated and applied. 
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EDITORIAL COMMENT 


Bases and Effectiveness of International Law, 1968 


People—-teachers, students, lawyers, and diplomatie practitioners—con- 
cerned with international law are naturally very likely to be preoccupied 
with the details of the content of that law—twelve miles versus three, rebus 
non sic stantibus, plural (or non-) citizenship. It must be admitted that 
such questions seratch the inside of the head more than do some more 
general problems. But they are not the most important problems con- 
cerning international law today. Those concern the bases and the effective- 
ness of that ‘‘law’’ and what is to be done about it all. 

The old principle held that international law rested upon the consent of 
the states in the ‘‘family of nations,’’ consent implied or explicit, in inter- 
national practice or treaty agreements. This seemed to many outside ob- 
servers so vague, and the doctrine of national state sovereignty so strong, 
that it appeared doubtful whether there existed any such thing as inter- 
national law. This old cliché was recited to the present writer by the 
Dean of his graduate school when he proposed to take a doctorate in that 
subject. 

In absence of a formal and duly authorized international legislative 
body, it was inevitable, however, that reliance should be had upon the 
elements cited, and the result was, in Europe and even other parts of the 
world, a fairly respectable body of law from the latter part of the six- 
teenth century onwards, law recognized and admitted as binding by other- 
wise sovereign states. No citations to this effect seem necessary. This was 
accompanied, and has been accompanied ever since, by an elaborate science 
and literature on the subject. But still the old doubts remain. Never 
before was there such an acute need to firm up or reaffirm international 
law in respect to its composition and application, for current events raise 
new doubts concerning the very existence and certainly the effectiveness 
of “international law.’’ At the same time explicit Ha Dee to that ‘‘law’’ 
in current discussions of international relations—Korea, ‘VietNam, Israel, 
Panama, Algeria, Czechoslovakia—are, in the sbeeryation of the present 
writer, more frequent than ever before. 

The main fact of the matter is that supporters of ‘‘international law”? 
have not given-——elther recently or historically in fact—adequate attention 
to the problem of the bases of that law.t The doctrine of consent is sound 
and all right as far as it goes but it does not go far enough. It has, it is 
true, been supplemented by the principle that silence, or absence of objec- 
tions, on the part of states not explicitly consenting to rules of the law as 
accepted by other states, implies acceptance thereof, and this has helped 
a great deal, but again it is not enough. 


1 This section of the present paper is based in part on Dean Pound’s article on ‘‘The 
Foundation of Law’? in 10 American University Law Review 124 (1961). 


270 


1969 | EDITORIAL COMMENT 271 


It should be interpolated here that in a number of instances in recent 
times true (less-than-unanimity) legislative power has been conferred upon 
international bodies and has been exercised by them in dealing with both 
procedural and substantive matters. But these cases “are too few, and the 
absence of general legislative power in international conferences is too 
glaring, to alter the situation substantially. 

To return to the first of our principal problems, however, it must be 
asked: What is or are the basic foundations of international law? They 
are surely to be found in the fundamental physical conditions of national 
life and international relations and their sociological interpretation. Here 
are to be included geography (sic) and climate, resulting biological. ele- 
ments, psychology and_ideologies of various kinds. The main point, how- 
ever, is to get below the logical, rhetorical, and even literary forms of the 
law to its basic conditions and foundations. 

The ideal result of such generalization would be an internati - COM- 
munity of sufficient_homogeneity, physical and psychological, to provide 
a basis for a common international law. Such a condition does not exist 
today. This is a terrible planet on which to live, what with its tropics 
and its arctics and its limited temperate zones and varied ‘‘races’’ or 
biological strains of human beings, and cultures, notably the dark crescent 
stretching from Chile to Peking. The general result is chaos and the at- 
tempt to consolidate an international community in the United Nations 
and elsewhere is largely a farce. It should be interjected that the con- 
tinued intense rivalries of the Great Powers, enhanced but not essentially 
altered by the nuclear factor, provide their share of international disorder. 
The multiple instruments of contemporary communications and prona- 
ganda can do a good deal but they eannot—or they have not yet—produced 
an international or world community or an adequate basis for international 
or world law. No wonder there is little order or solidarity or interna- 
tional law. 

The implication that an international legislature is needed is obviously 
(if paradoxically) intended, not to mention codification of common inter- 
national law. These implications have long been recognized and even ac- 
cepted by all serious students of the situation, but, in face of the oppo- 
sition of patriots and politicians exploiting the latter, they have made little 
headway. One can only repeat the analysis and—yes, preachment—set 
forth above. When we turn to the application, administration, or en- 
forcement of ‘‘international law’’ the situation is much the same. With- 
out adopting the Austinian position (that only that ‘‘law’’ or those rules, 
which are enforced can be considered to be law), we must admit that; 
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non-exis tent. 

To this observation there exists, as in the matter of the bases and sources 
of the law, at least two exception ons. In the first place a _ vast amount, of 
detailed international law is applied_in..aroutine manner ier daily by. the 
governments o of many (if not ‘‘all’’) countries and their administrative 
agents—with 1 gratitude for the ‘‘existence’’ of this system of rights and 
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obligations. In the seron place there exists this growing (if largely in- 
effectual) a appeal to.. to! ‘internationaL.law’’ in in highly political matters such 
as civil war and | relief of refugees and victims. 1s of starvation, the ‘‘high- 
jacking’ of t airplanes, and so on, although, in the crucial questions of 
security i against | aggression and the preservation of “peace, international 
law has ` played a very minor and not greatly expanding role. 

We must, however, face up to the crucial problem of “enforcement”? in 
its strict logical sense, for none of the intermediate activities and arrange- 
ments can suffice in the great critical situations and questions. Now again, 
according to the ancient doctrine of ‘‘international law,’’ a sovereign inde- 


y ex) pendent state had the right, in absence of agreements to the contrary, to 


dive take action (military action included) to secure satisfaction for its (in- 
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Aa ternational) legal rights, judging the circumstances for itself. Actually 
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v AF. this is the position taken in all early legal systems in absence of adequate 


police administration, and was not “basically open to dispute. 

In this connection it must be interpolated that the administration of 
international law desperately needs strengthening by development of in- 
ternational adjudication on an obligatory basis. At the same time such 
enforcement procedure has almost from the beginning been recognized as 
both inadequate and objectionable on other grounds (e.g., room for preju- 
dice). Consequently, efforts have been made in all maturing communities 
to replace ‘‘self-help’’ by community police enforcement, without entirely 
displacing the former. And this is where the international community 
stands today. International community or organizational enforcement 
powers, including physical or military measures, have been conferred upon 
a i “few international institutions, and have been utilized to a limited extent 
by them. But no general world-wide international police force has been 
established and probably cannot be established for some time to come if, 
indeed, it is really desirable in view of the very defective character of 
the international community and its rules of procedure—majority vote. 
Such action has, however, been proposed, and there we stand today. 

Where exactly do we stand? There is no such thing as international 
Jaw? That is nonsense. International law is well founded and enjoys 
adequate authority? Nonsense also. Ade a foundations oze for 
formulation application and enforcement of_‘‘international-law?’—cer- 
“not. Possibilities of remedying this last weakness in the system? 
Very mia, though there does exist a growing consciousness of this prob- 
lem and a growing disposition (not determination) to meet it. 











Pitman B. POTTER 


“Internationa! Concern” and the Treaty Power of the United States 


A generation ago Senator Bricker lost his battle to amend the Constitu- 
tion in ways designed particularly to make it impossible for the United 
States to adhere to international human rights covenants. His principal 
proposal would have eliminated self-executing treaties, so that a treaty 
could not become law in the United States unless implemented by Act of 
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Congress, and would have overruled Missouri v. Holland, so that Congress 
could not legislate to implement a treaty unless that legislation would 
have been within the powers of Congress in the absence of treaty. Some 
of us urged at the time that his efforts were misconceived: to cut the treaty 
power down to the size of Congressional power would reduce it very little, 
for the powers of Congress reached much farther than Senator Bricker 
seemed to recognize. In regard to human rights in particular, further 
extensions of powers of Congress announced by the Supreme Court since 
the Bricker controversy—under the Commerce Clause and the Thirteenth 
and Fourteenth Amendments *--render it very unlikely that the Bricker 
Amendment would have effectively barred adherence to the treaties he 
feared. 

Contemporary opponents of American adherence to human rights cove- 
nants have learned the lessons of the previous decade. They now insist 
that, although it was apparently not perceived by Senator Bricker and his 
supporters, the Constitution as it 7s forbids the use of the treaty power 
for adhering to human rights covenants, principally because they deal with 
matters that are not of ‘‘international concern.’’ As regards the human 
rights covenants, their arguments have been widely—-and I believe effec- 
tively—refuted, but in the debates both sides largely accepted (or as- 
sumed) that under the Constitution some matters are not proper subjects 
for treaties because they are not of ‘‘international concern.” 3 

My purpose here is to urge re-examination of the constitutional doctrine 
that has been assumed. To open discussion, I assert the following proposi- 
tions: that the ‘‘international concern” limitation may not in fact exist; 
that if there is some such limitation, it has been unduly and needlessly 
elevated to independent doctrine and its scope exaggerated; that, in any 
event, it is mislabeled and therefore likely to be misapplied. 

Explicitly, the Constitution contains no limitations on the treaty power. 
It gave the President and Senate the power to make ‘‘treaties.’’ The word 
‘treaty, surely, does not imply that an agreement may deal only with 
certain subjects, those of ‘‘international concern,’’ since neither interna- 
tional law nor practice has ever known such a requirement. 

For 150 years no one claimed any such limitation, although other limita- 
tions on the treaty power were frequently suggested. Jefferson’s famous 
Manual mentions four limitations, and revealed him as no friend of the 
treaty power, but even he did not suggest the one that concerns us. He 
did say that a treaty ‘‘must concern the other nation, party to the contract, 


1 See, e.g., Henkin, ‘‘The Treaty Makers and the Law Makers: the Law of the Land 
and Foreign Relations,’’? 107 U. Pa. Law Rev. 903, 933-935 (1959). 

2 Compare, €g., Heart of Atlanta Motel v. United States, 379 U. S. 241 (1964); 
Katzenbach v. McClung, 379 U. S. 294 (1964); Jones v. Alfred H. Mayer Co., 392 U. S. 
409 (1968). 

8 See, e.g., MacChesney, ‘‘Should the United States Ratify the Covenants? A Ques- 
tion of Merits not of Constitutional Law,’’? 62 A.J.LL. 912 (1968), and materials there 
cited. I, too, joined the debates on that assumption. See Henkin, ‘‘The Constitution, 
Treaties, and International Human Rights,’’ 116 U. Pa. Law Rey. 1012 (1968). I 
am now suggesting a position going beyond the one assumed there. 
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or it would be a mere nullity, res inter alios acta. The requirement that 
there be ‘‘a thing done between others,” would seem to require only that 
in addition to the United States there be another nation party to the agree- 
ment. That might reject a mock treaty, or some hypothetical document 
which another government signs as an accommodation to the United States, 
where there is in fact no treaty, and such a limitation can indeed be in- 
ferred from the word ‘‘treaty’’; it does not suggest any limitations as to 
the subject matter of treaties. After Jefferson there were dicta in Su- 
preme Court decisions, and statements by writers, suggesting various limi- 
tations on the treaty power, but not ours. 

The limitation-~and the phrase ‘‘international concern’’—sprang full 
blown from the mind and mouth of Charles Evans Hughes in 1929.4 He 
was not speaking ex cathedra, either as Secretary of State or as Chief 
Justice. (He had long ceased to be the one and had not yet taken his seat 
as the latter.) He spoke to the annual meeting of the American Society 
of International Law (of which he was then President), apparently ex- 
temporaneously, perhaps even impromptu, in response to urging from the 
floor. He was attempting to justify a position taken earlier by the Ameri- 
can Delegation to the Sixth International Conference of American States 
(which he headed) that, in part for constitutional reasons, the United 
States ‘‘could not join’’ in a treaty to adopt the Bustamante Code and 
establish uniform principles of private international law. Earlier, Hughes 
had attempted to justify that position in words that smack of the Tenth 
Amendment, suggesting that he had not accepted the implications of 
Missouri v. Holland.’ His 1929 statement also had some such undertones, 
but this time he suggested that there might also be a different constitu- 
tional limitation: a treaty must deal with a matter of ‘‘international ceon- 
cern.’’ The position of the American Delegation to the Inter-American 
Conference had been criticized by other leading international lawyers of 
the day, including Charles Butler and Manley Hudson. There is no indi- 
cation that the critics were persuaded by the 1929 statement. (Today 
few would aecept—-on any theory—the conclusion he was justifying, that 
the United States could not adhere to a convention establishing uniform 
principles of private international law. The United States Government 
has recently adhered to the Hague Conference on Private International 
Law.) 

Hughes made his suggestion as a suggestion. Earlier in the statement 
he said: ‘‘I should not eare to voice any opinion as to an implied limita- 
tion on the treaty-making power.’’ Later he said only that ‘‘there might 


41929 Proceedings, American Society of International Law 194, 195-196. Jefferson, 
and others, suggested another limitation, that a treaty may deal only with ‘‘those 
objects which are usually regulated by treaty, and can not be otherwise regulated.’’ 
That limitation might coincide with ‘‘international concern’? to some extent, but is 
different in seope and significance. It has long ago been discarded. See Henkin, 
loc. cit. note 3, at 1020-1022. 

5 Hughes, ‘‘The Outlook for Pan Americanism—Some Obsewvations on the Sixth In- 
ternational Conference of American States,’’ 1928 Proceedings, American Society of 
International Law 1, 12. 


1969] EDITORIAL COMMENT 275 


be ground for implying a limitation upon the treaty-making power.” 
(Emphasis mine.) Much of his argument dealt with political advisability 
rather than with constitutional power. But, perhaps because he became 
Chief Justice of the United States shortly thereafter, perhaps because the 
constitutional law of American foreign relations has so little authoritative, 
hard, ‘‘case’’ law, the Hughes address was quickly and uncritically seized, 
shorn of Hughes’s own caveats and hesitations, and accepted as authority. 
It has been incorporated in the case books and is taught to students. It 
has been invoked in a lower court opinion.® It has been enshrined, in 
first place and in black letters, in the Restatement on the Law of United 
States Foreign Relations.” 

ere did Hughes find his proposed limitation? I commend reading 
the whole, brief address, but I quote the most relevant paragraphs: 





. . . I should not care to voice any opinion as to an implied limita- 
tion on the treaty-making power. The Supreme Court has expressed 
a doubt whether there could be any such. That is, the doubt has been 
expressed in one of its opinions. But if there is a limitation to be 
implied, I should say it might be found in the nature of the treaty- 
making power. 

What is the power to make a treaty? What is the object of the 
power? The normal scope of the power can be found in the appro- 
priate object of the power. The power is to deal with foreign nations 
with regard to matters of international concern. It is not a power in- 
tended to be exercised, it may be assumed, with respect to matters that 
have no relation to international concerns. 


So I come back to the suggestion I made at the start, that this is 
a sovereign nation; from my point of view the nation has the power 
to make any agreement whatever in a constitutional manner that re- 
lates to the conduct of our international relations, unless there can be 
found some express prohibition in the Constitution, and I am not 
aware of any which would in any way detract from the power as I 
have defined it in connection with our relations with other govern- 
ments. But if we attempted to use the treaty-making power to deal 
with matters which did not pertain to our external relations but to 
control matters which normally and appropriately were within the 
local jurisdictions of the States, then I again say there might be 
ground for implying a limitation upon the treaty-making power that 
it is intended for the purpose of having treaties made relating to 
foreign affairs and not to make laws for the people of the United 
States in their internal concerns through the exercise of the asserted 
treaty-making power. 


It is not fair to parse informal remarks and subject them to exegesis 
as though they were a text of a constitutional provision or statute, but 


6 Power Authority v. FPC, 247 F. 2d 538 (D.C. Cir.), vacated as moot, 355 TS, 64 
(1957). That case, I believe, was wrongly decided but, in any event, it did not depend 
on the Hughes doctrine. The Court in effect said that a particular Senate reservation 
was not part of the treaty, because it related only to the American legislative process 
and did not concern Canada, the other party to the treaty, in any way. That would 
fali exactly within Jefferson’s narrow proposition quoted above. 

7§117(1): ‘‘The United States has the power under the Constitution to make an in- 


ternational agreement if (a) the matter is of international concern... .’? 
EEan nea a a 
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since others have treated them that way, and they are all we have, one 
cannot avoid scrutinizing them. It is difficult to fault individual sen- 
tences but their seductive simplicities carry implications that do not re- 
main persuasive. ‘‘The power is to deal with foreign nations with regard 
to matters of international concern.’’ Of course, the treaty power is a 
power to deal with foreign nations. Of course, nations deal with matters 
that concern them. Of course, I have said, it was not intended that the 
President could call something a treaty which was not a treaty, perhaps 
even if some obliging foreign government went through a ‘‘mock marriage” 
with us. But what basis is there for the inferences Hughes sought to make 
——or which others have sought to attribute to him—that the Constitution 
intended more, that it sought to limit the subject matter of bona fide 
treaties, to exclude some which do not ‘‘concern’’ the parties in some 
particular ways? 

Or: ‘‘... if we attempted to use the treaty-making power to deal with 
matters which did not pertain to our external relations but to control 
matters which normally and appropriately were within the local juris- 
dictions of the States... .’’ And then: “f... it is intended for the pur- 
pose of having treaties made relating to foreign affairs and not to make 
laws for the people of the United States in their internal concerns... .’’ 
But how can there be a bona fide treaty that does not pertain to our ex- 
ternal relations? And why the dichotomy between external relations and 
internal affairs? Every treaty that has any effect as the law of the land 
‘“‘relates to our foreign affairs’’ and ‘‘makes laws for the people of the 
United States in their internal concerns.’’ Many a treaty pertains to our 
foreign relations and controls matters which—apart from the treaty— 
normally and appropriately are within the local jurisdiction of the States.® 

Although Hughes did not spell it out, the argument presumably is that 
the treaty power must be seen in the context of the pattern of government 
established by the Constitution. The power to make laws in the United 
States was, in effect, distributed between the Congress and the States; law 
would be made by treaty only when it served some “‘transnational’’ pur- 
pose of the United States. Agreed. But the argument will not carry the 
limitations on the subject matter of treaties which have been imposed upon 
it; for, by hypothesis, every treaty, regardless of subject, serves the ex- 
ternal purposes of the United States. The argument would not even pre- 
vent treaties designed specifically to change law in the United States: that 
is the purpose and effect of every treaty which modifies the rights of aliens 


8 See, e.g., Hauenstein v. Lynham, 100 U. S. 483 (1879); Santovicenzo v. Egan, 284 
U. S. 30 (1931) (opinion by Chief Justice Hughes). Some matters which it was once 
thought ‘‘normally and appropriately are within the local jurisdiction of the States,’?’ 
apart from treaty, are no longer so, since the Court held that the Constitution itself 
bars ‘intrusion by the States into the field of foreign affairs.’’ Zschernig v. Miller, 
389 U. S. 429 (1968). 

As even the Restatement’s comment recognizes: ‘‘Matters of international concern 
are not confined to matters exclusively concerned with foreign relations. Usually, mat- 
ters of international concern have both international and domestic effects, and the 
existence of the latter does not remove a matter from international concern.’? 
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in this country.® There is nothing in international law, in the treaty 
power, in ‘‘the Constitution as a whole,” that says that other changes in 
American law cannot pertain to the foreign relations of the United States. 
Is the suggestion that the principal motive, purpose, effect must be ‘‘for- 
eign relations’’ rather than ‘‘domestie legislation?’’ But how do you 
disentangle and weigh the two? And Chief Justice Hughes would not 
have indulged such chemical analysis and such speculations about motives, 
purposes and effects of legislation in other contexts.2° In any event, that 
would be a different and far narrower limitation than that for which 
Hughes has been cited. 

I can conceive of no bona fide treaty that does not relate to our foreign 
affairs. If all the Hughes address means is that treaties must be bona fide, 
one needs no new doctrine to support that: it is implied in the word 
‘‘treaty,’’ as perhaps Jefferson long ago suggested. If the Hughes ad- 
dress means any more than that, I see no basis for it in the Constitution. 
Nor do I know what any such additional limitation could possibly mean, 
how ‘‘international concern’’ would be determined, how one kind of ‘‘in 
ternational concern” that is constitutionally acceptable could be dis- 
tinguished from another that was not. 

I regret that Mr. Hughes sought to justify reluctance to adhere to the 
Bustamante Code in constitutional imperatives. I regret that lawyers 
eager to make constitutional bricks have seized on Hughes’s straws, and 
that the Restatement now has enshrined them into the Law of American 
Foreign Relations. In 7 my view, there is no relevant constitutional limita- 
tion worthy of that name and deserving independent identification—only 
what is implied in the word ‘‘treaty.’’ I do not believe that the United 
States would ever conclude a treaty that would not pass constitutional 
muster as a treaty. I do not believe the Supreme Court would ever find 
that a treaty of the United States was not a bona fide treaty. J am con- 
fident that, if the Supreme Court ever faced the question, it would not 
find any special requirement of ‘‘international concern,’’ if that is inter- 
preted to exclude some subjects from international negotiation by the 
United States. I do not pretend to hope that Hughes’s ‘‘doctrine’’ can 
now be ‘‘repealed.’’ I hope that in applying that ‘‘law’’ it might be 
recognized that Hughes had a small point that went without saying, which 
should not be distorted to hamstring constitutional powers. 

I conclude with a modest plea: At least, the Hughes doctrine should 
have a change of name; the phrase ‘‘international concern’’ is Hughes’s, 
but he used other phrases even more frequently. He spoke of the power 
to make an agreement ‘‘that relates to the conduct of our international 
relations,’’ not to deal with matters ‘‘ which did not pertain to our external 
relations.” He proposed ‘‘a limitation upon the treaty-making power 

® Compare the treaties in the cases cited in note 8; also in Asakura v. Seattle, 265 
U. S. 332 (1924). 

10 See, e.g., the opinions which Chief Justice Hughes joined in Sonzinsky v. United 
States, 300 U. S. 506 (1937); Magnano Co. v. Hamilton, 292 U. S. 40, 44-45 (1933). 


Associate Justice Hughes had joined the Court’s opinion in Hoke v. United States, 227 
U. S. 308 (1913). 
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that it is intended for the purpose of having treaties made relating to 
foreign affairs.’’ Later, as Chief Justice, Hughes also spoke of the treaty 
power as reaching ‘‘all subjects that properly pertain to our foreign re- 
lations.” 1! The Restatement, too, while it gives black letters to ‘‘interna- 
tional concern,” takes its comment from Hughes’s other phrases: ‘‘ An in- 
ternational agreement of the United States must relate to the external 
concerns of the nation... .’’ Neither Hughes nor the authors of the 
Restatement intended two different standards, but there may be a differ- 
ence between the two formulations—‘‘international concern” and ‘‘relating 
to the foreign relations of the United States’’—and the one that has crept 
into the legal langage IS the wrong one. ‘‘International concern’’ sug- 
gests an objective standard as to what matters do, or should, or properly 
may, concern nations generally. Especially since international law and 
practice know no such conception, there is no basis for finding that con- 
cept in the use of the word ‘‘treaty’’ or in the grant of the treaty power 
in the Constitution. On the other hand, the distribution of national power 
between the treaty-makers and the law-makers and between the Federal 
Government and the States does imply that treaties shall be used to further 
transnational ens relations purposes of the United States, as the United 
tates concerves them. The difference | am suggesting would not lead to 
different results as to the human rights covenants: human rights every- 
where have been of deep ‘‘international concern’? to nations generally; 
human rights, in the United States and elsewhere, deeply ‘‘relate to” 
American foreign relations. But if the limitation survives and ever proves 
meaningful, it might matter what the limitation is. 





Louis HENKIN 


The SEC and International Law 


The extent to which the Securities and Exchange Commission (SHC) 
may have been influenced by international law considerations in promul- 
gating new rules for foreign issuers of securities traded in the United 
States market appears to have escaped the notice of international lawyers 
generally. 

The background is as follows: 

One of the principal recommendations flowing out of the Special Study 
of the Securities Markets conducted by the SEC was that registration un- 
der the Securities Exchange Act of 1934 should be required not only for 
securities listed on United States securities exchanges but also for those 
traded over the counter. Substantially the same proposal had been made on 
numerous occasions before by those who urged that issuers of securities 
traded over the counter should be held to the same standards as the issuers 
of listed securities.* 


11 See Santovicenzo v. Egan, note 8 above. 

* This historical summary is taken in part from an address by the undersigned before 
the Banking, Corporation and Business Law Section of the New York State Bar Asso- 
ciation. 
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The application of this seemingly very straightforward and simple 
proposition to the securities of foreign companies raises a number of very 
complex and difficult questions, particularly as applied to foreign com- 
panies which have no interest in having their securities offered or traded 
in the United States market and which have no assets or business here. 

Conscious of the very special problems involved in the application of 
the proposed registration requirements to foreign issuers, the Commission 
itself proposed, and the initial Senate version of the Securities Acts 
Amendments provided, that foreign securities traded over the counter 
would be exempt from the proposed registration requirements but that the 
Commission could terminate the exemption on finding that a substantial 
public market existed for the securities of a particular issuer and that 
continued exemption was not in the public interest or consistent with the 
protection of investors. 

In the course of hearings on the proposed legislation before a Subcom- 
mittee of the Committee on Interstate and Foreign Commerce of the 
House of Representatives, SEC Chairman Cary and the present Chairman, 
Manuel Cohen, pointed out the difficulties of enforcing the proposed regis- 
tration requirements in the ease of foreign issuers and the risk that the 
attempt to apply registration requirements to foreign securities on the 
same basis as applied to domestic ones might disrupt the market for the 
securities and jeopardize the interests of existing American investors. 
However, Congressman Dingell took the position that the Commission was 
urging that ‘‘preferential treatment’’ be given to the issuers of foreign 
securities, and the legislation as reported by the Committee and as enacted 
into law by the Congress provided that such securities would be subject 
to registration in the same way as domestic securities. The Commission 
was authorized to exempt them when this was in the public interest and 
consistent with the protection of investors. 

As a result of the amendments to the Securities Exchange Act finally 
enacted in August, 1964, foreign issuers of securities with one million 
dollars or more of assets and having any class of equity securities owned 
of record by 500 or more persons (resident anywhere in the world) and 
meeting certain broad jurisdictional requirements set forth below are, ex- 
cept to the extent exempted by the rule or regulation of the Commission, 
subject to the following requirements: (a) registration under the Exchange 
Act, (b) periodic reporting of information regarding the issuer to the SEC, 
(c) compliance with the SHC’s rules (the proxy rules) relating to the so- 
licitation of proxies and information to be furnished to shareholders in con- 
nection with shareholders’ meetings, and (d) the provisions of the Ex- 
change Act (the insider trading rules) requiring officers, directors and 
beneficial owners of more than 10 pereent of any class of equity securities 
of the issuer registered under the Exchange Act to report their holdings 
of any equity securities of the issuer, and making such persons liable to 
the issuer for any profit realized from any purchase and sale, or sale and 
purchase, of any equity security of such issuer within a period of less than 
six months. 
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The registration and related reporting, proxy and insider trading pro- 
visions apply to a foreign issuer which is either (a) engaged in interstate 
commerce (which is defined to inelude trade, commerce, transportation or 
communications among any of the States of the United States and be- 
tween the United States and any foreign country or any place or ship 
outside the United States) or in a business affecting interstate commerce, 
or (b) whose securities are traded by use of the United States mails or 
by any means or instrumentality of interstate commerce. Thus, insofar 
as the statutory language is concerned, the new registration requirements 
would be applicable not only to foreign corporations not carrying on busi- 
ness in the United States, whose equity securities are traded in the United 
States, but also to a foreign corporation carrying on a business in the 
United States whose securities are not traded here. In view of the broad 
reach of the statutory jurisdictional provisions it was clear from the out- 
set that foreign issuers must look primarily to the Commission for relief 
from unreasonable application of the statutory provisions. 

In September, 1964, the SEC temporarily exempted foreign securities 
from the registration requirements in order to study more fully the ques- 
tion of how best to bring them under the provisions of the Act, and on 
November 16, 1965, the Commission published for comment its proposed 
rules defining the extent to which foreign issuers would be exempt from 
the requirements of the Exchange Act (Securities Exchange Act of 1934 
Release No. 7746). 

During the course of the ensuing year foreign issuers and their counsel, 
as well as representatives of the Investment Bankers Association of 
America, Association of Stock Exchange Firms and National Association 
of Securities Dealers, submitted proposals for restricting the broad juris- 
dictional application of the amended statute. Many of these suggestions 
were, of course, quite technical and of no international law relevance. 
However, with regard to the proposed applicability of the registration, 
reporting and regulatory provisions to foreign corporations which had 
neither listed their securities on any United States stock exchange nor in 
any way facilitated the public offering or distribution of their securities 
in the United States, a large number of those commenting suggested that 
the proposed legislative jurisdiction of the statute as so applied would be 
contrary to international law. 

The Securities and Exchange Commission apparently took this interna- 
tional law argument into account to a certain extent in the rules which 
it published for comment on November 16, 1965. Foreign issuers (other 
than Canadian, Mexican and Cuban issuers) which had not registered un- 
der the Securities Act of 1933 or listed their securities on a United States 
securities exchange were in general completely exempted from the insider 
trading rules and also from the proxy rules, providing they did not solicit 
proxies in the United States. However, the SEC did not propose to re- 
lieve issuers in this category from the requirement of registering or re- 
porting if they met the statutory jurisdictional requirements referred to 
above and had (in addition to the statutory requirement of 500 share- 
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holders of record anywhere in the world) 300 or more shareholders resi- 
dent in the United States. However, the Commission, while requiring 
registration and reporting, realistically did not attempt to impose its own 
reporting forms. It was proposed that such issuers be required to furnish 
to the Commission whatever information they were required to make pub- 
lie in their own country pursuant to the laws of their own country or 
which they filed with a stock exchange on which their securities were traded 
and the exchange made public or which they distributed to their share- 
holders. Moreover, there was no requirement that any of the information 
be furnished in the English language. 

The principal apprehension of foreign corporations with regard to regis- 
tration and reporting, apart from a number of minor technical points, was 
that by registering they were admitting and consenting to the legislative 
jurisdiction under international law of the United States Congress and 
the Commission to subject them to regulatory rules, even though they had 
taken no affirmative action to promote the sale of their securities to United 
States persons or residents and (in the case of many foreign companies) 
were not doing business here. They feared that, even though assured as 
to the reasonableness of the existing Commission, at some time in the fu- 
ture the information-reporting requirements might be made a great deal 
stricter and that the exemption from the insider trading rules and proxy 
rules might be withdrawn, in which case, under the terms of the Act, if 
registered, they would automatically become subject to such requirements 
and rules. Because of the widespread apprehension in this regard, the 
joint committee of the Investment Bankers Association, the Association 
of Stock Exchange Firms and National Association of Securities Dealers?” 
(the Securities Industry Committee) suggested that, instead of requiring 
foreign issuers which had not listed or offered their securities in the United 
States to register, they be exempted on condition that they furnished to 
the Commission the same information as they would have been required 
to furnish if registered. This would result, it was argued, in United States 
investors recelving just as much or more information regarding the foreign 
issuers and relieve the latter from the apprehension regarding possible 
consent to United States legislative jurisdiction under international law. 

Under the Commission’s proposed rules, Canadian, Mexican and Cuban 
corporations which had not offered or listed their securities in the United 
States would have been held to much stricter standards than similar 
issuers in other countries. The SEC’s justification for this difference in 
treatment—which had no international law relevance whatsoever—was 
simply the similarity between the business and accounting practices in 
those countries and those in the United States as well as the greater fa- 
miliarity of nations of such countries with United States requirements. 

The proposed rules would have required that Canadian, Mexican and 
Cuban corporations meeting the jurisdictional requirements previously re- 
ferred to (including the requirement that they have 300 shareholders in 
the United States) be treated in exactly the same way as U. S. domestic com- 


** For which the undersigned acted as special counsel. 


282 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


panies, 7.e., be required to file annual and current reports on the same 
SEC forms (including, in the case of the annual report, financial informa- 
tion presented in accordance with the SEC’s detailed accounting rules 
and audited in accordance with its auditing standards). Moreover, they 
would have been subject to the insider trading rules without regard to 
whether the transactions in question took place in the United States or 
outside or were effected by United States or foreign directors. They also 
would have been subject to the full scope of the proxy rules, including a 
new requirement that, if they did not solicit proxies, they must send share- 
holders an information statement prepared in accordance with the SEC’s 
rules. 

It was this aspect of the Commission’s proposed rules which engendered 
the most heated controversy. 

Canadian companies, which had not previously offered securities in the 
United States or listed their securities here, took the position that the 
Commission’s stated reasons for subjecting them to more stringent require- 
ments afforded no basis under international law for the Commission’s 
jurisdiction, and further pointed out that, in the opinion of Canadian 
counsel, no Canadian court would enforce the proposed rules against 
Canadian corporations or their directors or officers or would enforce a 
United States Judgment applying such rules to them. Accordingly, en- 
forcement would depend upon finding assets or a director or officer of the 
corporation in the United States. 

Their indignation is understandable, for surely, despite the recent as- 
sertion of the Soviet Union with respect to its rights in other Socialist 
countries, there is no basis in customary international law for asserting 
greater legislative Jurisdiction over nationals of our neighbors than the citi- 
zens of more distant countries. 

The most detailed and scholarly presentation of the international law 
case against the Commission’s proposed rules was contained in the Report 
of the Committee on International Law of the Association of the Bar of 
the City of New York.t While indicating some doubt as to whether the 
territorial basis of international legislative jurisdiction extends to ‘‘alien 
activity outside the territory on the ground that it produces an effect 
within the territory,’’ as suggested in Section 18 of the Restatement (Sec- 
ond), Foreign Relations Law of the United States (1965), the Committee 
maintained that, even if the Restatement’s standard were applied, there 
was no international jurisdiction, since there was not, as required by Sec- 
tion 18(b), both a substantial effect within the state asserting Jurisdiction 
and a direct and foreseeable causal relationship: 


Asserting jurisdiction in this manner goes even further than the Alcoa 
ease [148 F. 2d 416], where there were affirmative actions taken abroad 
which were intended to and did have substantial effects in the United 
States. The only affirmative conduct involved here is having sufficient 
assets and issuing shares to the public abroad—but surely it cannot 
be said that the results—i.e. having 300 United States shareholders 


121 Reeord of the Association of the Bar of the City of New York 243-254 (1966). 
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and the consequent illegality of a failure to register—are the ‘‘direct 
and foreseeable’’ consequences of such conduct.” 


The Report concludes as follows: 


In the opinion of this Committee, the extension of the regulatory 
and penal provisions of the Securities Exchange Act of 1934 dis- 
cussed above to foreign corporations which have neither listed se- 
curities in the United States nor publicly offered securities within the 
United States is a violation of international law. The Governments 
of Canada and Great Britain have, we understand, filed with the 
State Department objections to the proposed Rules on the ground 
that they are in violation of international law and the Governments 
of other countries may also file objections. 

The adoption of the 1964 amendments to the Act and the proposed 
Rules is directly contrary to the efforts made since World War II to 
conform the actions of the United States Government whether of the 
Legislative, Executive or Judicial Branch, to the mandates of inter- 
national law. The action of Congress in adopting the Sabbatino 
amendment was clearly in line with this development, as is the long- 
established rule that United States courts will do everything in their 
power to construe a United States statute in a way which would not 
violate international law. Surely, with increasing internationaliza- 
tion of commercial and financial affairs, the United States should not 
be a party to the gratuitous adoption of regulatory and penal mea- 
sures which are in violation of international law.® 


That the Commission was in some degree influenced by these interna- 
tional law arguments is indicated by its Release of April 21, 1966 (Se- 
eurities Exchange Act of 1934 Release No. 7867), extending the temporary 
exemption for foreign corporations, where it said: 


The Commission received many comments on the proposed rules. 
Among these, many were from persons and companies who would be 
directly affected by the proposed rules and from representatives of 
foreign governments. Most suggested that the application of the 
registration and other requirements of the Exchange Act to foreign 
assuers which were neither listing shares on our securities exchanges 
nor offering new shares in our markets would be improper under inter- 
national law. A number of comments indicated that in particular 
eases there would be technical difficulties in superimposing the re- 
quirements of the proposed rules on existing law to which issuers are 
subject in their country of incorporation. It was also suggested that 
the application of the Exchange Act to foreign issuers would have the 
effect of retarding foreign countries from adopting improved corporate 
and securities laws governing issuers incorporated in those countries, 
including issuers which have securities traded in our over-the-counter 
markets. Although the Commission does not necessarily agree with 
all these suggestions they appear to reflect fairly the attitude of the 
large number of persons commenting on the proposed rules. [Hm- 
phasis supplied. | 


In its subsequent release of April 28, 1967 (Securities Exchange Act 
Release No. 8066), adopting revised rules in definitive form, the SEC 
omitted any reference to international law considerations, explaining its 


2 Report at 251. 8 Report at 252-253. 
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more lenient treatment of foreign corporations on the ground of improve- 
ment in the reporting of financial information by foreign corporations. 
In fact, however, the rules as adopted were responsive to the basic inter- 
national law arguments made by various groups and did accept the specific 
suggestion made by the Securities Industry Committee that foreign cor- 
porations (including Canadian, Mexican and Cuban corporations), be 
exempted from registration and reporting and the proxy and insider trad- 
ing rules, if they had not sought a publie market in the United States for 
their securities through a public offering or stock exchange listing, and 
furnished to the Commission (without translation) the information they 
made public abroad pursuant to law or stock exchange requirements or 
which they send to their security-holders. 

As an editor of this JOURNAL, the undersigned would like to consider 
the foregoing as an example of the vindication of international law pure 
and simple. However, a more realistic appraisal here, as in many circum- 
stances, would be that international law was observed not merely because 
the SEC felt an obligation to comply (and indeed its chairman has been 
an active member of the Society), but also because a solution conforming 
to international law was found which also served the national interest— 
in this case the national interest in increasing the information available 
to United States investors regarding foreign securities traded in the over- 
the-counter market. 


JoHN E. STEVENSON 


Viet-Nam in the Courts of the United States: “Political Questions” 


Since, as Toequeville noticed long ago, ‘‘Seareely any political question 
arises in the United States that is not resolved, sooner or later, into a 
judicial question,’’ it comes as no surprise that the rending issues of the 
Viet-Nam war have knocked at judicial doors in the United States in 
various guises. But, invoking a defense which courts have developed 
since Tocqueville wrote, lower courts have largely rejected these issues 
under the doctrine that some political questions are ‘‘political questions”’ 
and are not justiciable. And the Supreme Court of the United States 
(invoking yet another modern defense) has denied certiorari and refused 
to review the principal cases. 

International lawyers, in particular, will regret the Supreme Court’s 
abstention if only because there is erying need to shore up the constitu- 
tional underpinnings of the ‘‘ political question’’ doctrine, and to redefine 


1 E.g, Luftig v. MeNamara, 373 F. 2d 664 (D.C. Cir., 1967), cert. denied, 387 U. S. 
945 (1967); Mora v. McNamara, 387 F. 2d 862 (D.C. Cir., 1967), cert. denied, 389 
U. S, 934 (1967). For other cases raising issues related to the Viet-Nam war, see 
United States v. Mitchell, 369 F. 2d 323 (2d Cir., 1966), cert. denied, 386 U. S. 972 
(1967); Shiffman v. Selective Service Board, 391 U. S. 930 (1968); Zwicker v. Boll, 
270 F. Supp. 131 (W.D. Wis., 1967), affirmed per curiam, 391 U. S. 353 (1968). The 
Court heard argument and upheld the conviction for ‘‘draft-card burning’’ in O’Brien 
v. United States, 391 U. S. 367 (1968). 
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its scope and content, particularly as it relates to issues of American 
foreign affairs. 

Issues of foreign affairs have always been cited as prime examples— 
and a principal justification—of the ‘‘political question’’ doctrine: the 
Supreme Court gave them special mention when it last dealt with that 
doctrine in Baker v. Carr.? But in that case, as before, the Court did 
not tell us precisely what the doctrine is; as before, moreover, it seemed 
to be using ‘political question” to deseribe two very different kinds of 
questions, as to which the function of courts is and ought to be very 
different too. 

Strictly the political question doctrine is narrow and precise. It is a 
principle of extraordinary judicial abstention. It applies especially— 
perhaps exclusively—to claims that the political branches have failed to 
live up to constitutional requirements or limitations. The Court says, in 
effect, that although generally judicial review of the actions of the political 
branches of government is fundamental to our system, there are some 
claims which the courts will not hear (and, of course, afford them no 
relief). In other words, the courts say, in substance: ‘‘It may be that, as 
the petitioner claims, the political branches have indeed violated the Con- 
stitution, but in this instance we are unable to consider that question and 
give the relief requested.” So, for example, the Court has held that it 
will not hear claims that there has been a failure to carry out the re- 
quirement that ‘‘The United States shall guarantee to every State in this 
Union a Republican Form of Government” (Article IV, See. 4)? It 
would probably refuse to review a judgment of impeachment, since the 
Constitution provides that ‘‘The Senate shall have the sole Power to try 
all Impeachments.’’ (Article 1, Sec. 3.) ‘ 

Unfortunately, the Court has often also deseribed other questions as 
‘‘political,’’ but in those cases, I submit, it was using the phrase in a 
very different sense. The courts have said, for example, that their con- 
cern under the Constitution is only whether the political branches of 
government, Federal or State, have exceeded constitutional limitations: 
as long as they act within their constitutional powers, how they exercise 
that power, e.g., the wisdom or unwisdom of what they do, is a “‘political’’ 
question which is not for the courts to consider. Such statements, I sug- 
gest, imply no special doctrine of judicial abstention; in that sense there 
are political questions in virtually every case, whenever the Court reads 
and applies the Constitution or an Act of Congress. In such cases the 
courts are saying only: ‘‘We have reviewed your constitutional claim and 
we find that the action complained of is within the powers granted by the 
Constitution. It violates no constitutional limitations on that power, 


2369 U. S. 186 (1962), 

8 Luther v. Borden, 7 How. 1 (U. S., 1849). 

‘Clearly the Court would not review impeachment proceedings on a simple writ of 
error. I doubt that the Court would consider even claims that a particular impeach- 
ment proceeding denied due process. In the latter case, of course, the Court would be 
abstaining on a basis closer to a pure political question. Compare note 12 below. 
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either because the Constitution imposes no relevant limitations, or because 
it is amply within the limits prescribed.” 

In regard to foreign affairs, I believe, the Supreme Court has never 
found a true ‘‘political question.’’ All the cases usually cited (including 
those noted in Baker v. Carr) involve political questions, if at all, only in 
the second sense: the Constitution gave the President (or the Congress) 
the authority to act in the manner complained of; he having done so, the 
courts must give effect to that action. The courts, then, are not refraining 
from judging the action by constitutional standards; they judge, but find it 
not wanting. 

Thus, for example, when the President (or the Congress) asserts Ameri- 
can sovereignty, or denies the sovereignty of a foreign Power, to particular 
territory, the courts have felt bound by their action, because the powers 
in question are lodged by the Constitution in the President (or the Con- 
gress). The Court will not decide to whom the territory in question 
belongs as a matter of international law, because that question is irrelevant. 
Under the Constitution the President (or the Congress) acting within his 
powers is not prevented from violating international law or other inter- 
national obligations of the United States. 

When the President decides to recognize or not to recognize a foreign 
government, the Court accepts that political act and is bound by it,® not 
from any special doctrine of judicial abstention but because the power 
to recognize or not to recognize is given by the Constitution to the Presi- 
dent. Again, it refuses to consider whether under international law the 
foreign entity is or is not a state or a government, not because it feels 
compelled to abstain but because that question is irrelevant. Generally, 
domestic legal consequences flow not from the status of a foreign ‘‘state’’ 
or “‘government’’ in international law, but from recognition or non- 
recognition by the political branches. 

When a foreign Power has violated a treaty with the United States, the 
appropriate response by the United States—whether it shall go to war, 
treat the treaty as broken and void, file a diplomatic protest, or do nothing 
—is a decision within the President’s constitutional authority. If the 
President decides to condone a breach by a foreign government, the courts 
will continue to treat the agreement as an effective treaty.’ They are not 
abstaining; they are giving effect to a valid exercise of power. (Put 
another way, breach by a foreign government may render a treaty void- 
able, and if the President decides not to void it, the courts will of course 
enforce the treaty.) 


5 Foster & Elam v. Neilson, 2 Peters 253 (U. 8., 1829); Williams v. Suffolk Insurance 
Co., 13 Peters 415 (U. S., 18389); Jones v. United States, 137 U. S. 202 (1890). Most 
of the cases noted here, and others, are discussed in a fine article by Professor Edwin 
Dickinson, ‘‘The Law of Nations as National Law: ‘Political Questions,’ >? 104 U. Pa. 
Law Rev. 451 (1956), but he makes of them something more and somewhat different. 

6 Rose v. Himely, 4 Cranch 241 (U. S., 1808); Gelston v, Hoyt, 3 Wheat. 246 (U. &., 
1818); Guaranty Trust Co. v. United States, 304 U. S. 126 (1938). 

7 Chariton v. Kelly, 229 U. S. 447 (1913). 
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When, by enacting legislation inconsistent with treaty obligations, Con- 
gress decides that the United States should violate the treaty, the Court 
applies the statute,® again, because Congress has acted within its con- 
stitutional powers; the Constitution does not forbid Congress to disregard 
international law. 

In the much-confused area of sovereign immunity, too, what the Supreme 
Court has said in effect is, that while a court can decide the question of 
immunity as a matter of international law when the political branches do 
not indicate otherwise,® they have the power under the Constitution to 
‘legislate’? national policy on the question. When the President, then, 
decides that immunity should be granted or withheld, the courts are bound 
by such ‘‘legislation’’ as by any other, even if his ‘‘law’’ is inconsistent 
with international law. (The act of state doctrine, too, we now know, is 
not a question of judicial abstention but rather one of legislation (whether 
by the President, the Congress, or the courts) of national policy that effect 
be given to foreign law in certain circumstances.) + 

In none of these cases, I emphasize, did the Court say that the President 
or the Congress may have violated their constitutional powers but the 
courts are in no position to give relief. It is true that the courts some- 
times spoke of the special political quality of foreign relations and the 
need for the nation to speak with one voice, but it did so, in effect, to ex- 
plain the broad constitutional powers of the President or Congress.** In 


8 Whitney v. Robertson, 124 U. S. 190 (1888); Chinese Exclusion Case, 130 U. S. 581 
(1889). 

9 Compare Ex parte Muir, 254 U. S. 522 (1921). 

10 Ex parte Peru, 318 U. S. 578 (1943); Republic of Mexico v. Hoffman, 324 U. S. 
30 (1945), 

11 Compare Banco Nacional de Cuba v. Sabbatino, 376 U. S. 398 (1964); Bernstein 
v. Van Heyghen Frères, 163 F. 2d 246 (2d Cir., 1947), cert. denied, 332 U. S. 772 
(1947), 210 F. 2d 375 (2d Cir., 1954); the Second Hickenlooper Amendment, 79 Stat. 
658, 659, 22 U.S.C. §2370(e) (2) (Supp. I, 1965). 

12 The Court was not saying anything different in cases like Chicago and Southern 
Air Lines v. Waterman S.S., Corp., 333 U. S. 108, 112—114 (1948): ‘‘But even if courts 
could require full disclosure, the very nature of executive decisions as to foreign policy 
is political, not judicial. Such decisions are wholly confided by our Constitution to the 
political departments of the government, Executive and Legislative. They are delicate, 
complex, and involve large elements of prophecy. They are and should be undertaken 
only by those directly responsible to the people whose welfare they advance or peril. 
They are decisions of a kind for which the Judiciary has neither aptitude, facilities 
nor responsibility and which has long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry.’’ See also United States v. Curtiss- 
Wright Export Corp., 299 U. S. 304, 319-321 (1936). In that case, the Court held 
that an action by the President pursuant to delegation by Congress was amply within 
their powers; it did not say that the constitutional validity of the action could not be 
examined. 

Whether the Court would hear claims that in reaching such foreign decisions the 
President violated some general prohibition in the Constitution—e.g., that he denied due 
process of law—is a different question and one to which the Court has not addressed 
itself. Refusal to do so would be closer to what I call a strict ‘‘ political question,’’ 
although the doctrine might well contemplate abstention as to some constitutional 
claims, not others. Compare Gomillion v. Lightfoot, 364 U. S. 339 (1960). 
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no ease did the Court have to use the phrase ‘‘political question’’: in no 
case was it abstaining from deciding an issue which could have led to a 
different result. 

The cases arising out of the Viet-Nam war have raised two principal 
issues: One is whether the actions of the United States violated interna- 
tional law, in particular the treaty obligations assumed in the Kellogg- 
Briand Pact and the U.N. Charter. That issue, I have said, is political 
only in my second sense. The answer the courts have always given is that, 
although international law is law of the land to be applied by the courts, 
the Constitution does not prohibit the political branches, when acting 
within their delegated powers, to disregard treaties or other obligations 
of international law. The courts could and would decide that issue with- 
out using the words ‘‘political question.’’ 

But the Viet-Nam cases also raise a very different question: whether 
the President has exceeded his constitutional powers and infringed on 
the powers of Congress by engaging in war not declared or authorized by 
Congress. That question, of course, is political in a very deep sense, but 
so is every claim by a citizen that the President (or the Congress) has 
exceeded his powers to the petitioner’s detriment. Without apparent hesi- 
tation the Court decided that President Truman exceeded his constitutional 
powers (and invaded those of Congress) when he seized the steel mills.** 
The question is whether there is some special reason why the courts are 
debarred from deciding, or have the discretion to refuse to decide, that 
the President exceeded his powers in Viet-Nam. 

I do not purport to know the answer. I am satisfied that no case, surely 
none of the foreign affairs cases, has determined that issue. It may in- 
deed turn on differences which have only been adumbrated, principally by 
professors. Professor Wechsler has suggested that the courts may abstain 
only when they must, when the Constitution as a matter of fair interpre- 
tation has rendered a question not judicially reviewable* If so, the 
courts could refuse to decide this issue in regard to Viet-Nam only by 
finding that the language of the Constitution, or ‘‘the Constitution as a 
whole,’’ or something else relevant to constitutional interpretation, denies 
the courts power to review claims that the President has exceeded his 
powers in the respects here relevant. Professor Bickel, on the other hand, 
sees in the doctrine ‘‘something greatly more flexible, something of pru- 
dence,” a substantial measure of discretion to ‘‘sit out’’ some issues even 
if only because it is not ‘‘politic’’ for courts to consider them.* In be- 


13 Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579 (1952). 

14 Wechsler, ‘‘Toward Neutral Principles of Constitutional Law,’’ 73 Harv. Law 
Rev. 1, 9 (1959). 

15 Bickel, ‘*The Supreme Court, 1960 Term—Foreword: The Passive Virtues,’’ 75 
Harv. Law Rev. 40, 46 (1961). Later (at p. 75) he says: ‘‘Such is the basis of the 
political question doctrine: the court’s sense of lack of capacity, compounded in un- 
equal parts of the strangeness of the issue and the suspicion that it will have to yield 
more often and more substantially to expediency than to principle; the sheer momen- 
tousness of it, which unbalances judgment and prevents one from subsuming the normal 
caleulations of probabilities; the anxiety not so much that judicial judgment will be 
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tween, perhaps (although probably closer to Professor Bickel), Mr. Justice 
Frankfurter, the leading contemporary proponent of the political question 
doctrine on the Supreme Court, has inveighed against ‘‘disregard of in- 
herent limits in the effective exercise’ of the Court’s ‘‘judicial Power” 
which ‘‘not only presages the futility of judicial intervention” but may 
well impair ‘‘the Court’s position”? and “the Court’s authority.” 38 (It 
is not clear whether he is saying that in such cases the Constitution requires 
the courts to abstain, or that they have discretion to do so, if only the 
general discretion of an equity court to deny relief.) 

It may be that the doctrine of political questions includes (or should 
include) an obligation (or a right) of the courts to refuse to step into 
major confrontations between President and Congress, especially to pro- 
tect the Congressional domain when Congress itself is able but unwilling 
to do it." It may be that courts should not consider issues of war and 
peace, where a judicial decision adverse to the President could have grave 
consequences for the national interest in its international relations, where 
indeed the President might feel compelled to disregard the Court, to the 
detriment of the Court and of the nation. It may may even be, indeed, that 
there is or ought to be a doctrine that the courts will abstain from con- 
sidering any challenge to the conduct of the foreign relations of the United 
States. But the Court has never yet told us so.. 7 





Lours HENKIN 


ignored, as that perhaps it should be, but won’t; finally and in sum (‘fin a mature 
democracy’’) the inner vulnerability of an institution which is electorally irresponsible 
and has no earth to draw strength from.’’ 

16 See his dissent in Baker v. Carr, 369 U. B. 186, 266, 267 (1962). Compare his 
opinion in Colegrove v. Green, 828 U. S. 549 (1946). 

17 It may even be that Viet-Nam ean be readily transformed into my second, easy 
kind of political question by holding there is no issue of usurpation by the President, 
no conflict with Congress of any constitutional dimension, because Congress effectively 
authorized, ratified or acquiesced In what the President has done. 
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NOTES AND COMMENTS 


The Privy Council on the Qualifications of Belligerents 


During the ‘‘confrontation’’ between Indonesia and Malaysia of 1963 
to 1966, members of the Indonesian armed forces were sent to Singapore 
and elsewhere in Malaysia to engage in guerrilla warfare and to carry out 
acts of sabotage. The capture of a number of these persons and their 
conviction of violations of the law of Malaysia led to appeals to the Privy 
Couneil. The advice of the Board in these two cases has strengthened 
and clarified the law relating to the qualifications of belligerents for treat- 
ment as prisoners of war under Article 4 of the Geneva Prisoners of War 
Convention of 1949.1 

The first of the two cases, Public Prosecutor v. Oie Hee Kot? concerned 
twelve Chinese Malays, born in or settled in Malaysia, who had been 
captured as members of a force of Indonesian paratroops in Malaysia. 
They were tried in various separate proceedings in the High Court, con- 
victed of violations of provisions of the Internal Security Act, 1960, of 
the Federation of Malaya dealing with the unauthorized possession of 
firearms and with consorting with persons in unauthorized possession of 
firearms, and sentenced to death. The accused appealed to the Federal 
‘Court of Malaysia, and the convictions were upheld in all save two cases. 
The Federal Court held that all but two of the accused owed a duty of 
allegiance to Malaysia and were therefore not entitled to treatment as 
prisoners of war under the Geneva Prisoners of War Convention of 1949.3 
In the two eases the Federal Court held that the prosecution had on the 
facts not sustained the burden of proving that the accused owed allegiance 
to Malaysia, and that the accused were therefore entitled to be treated, 
like the Indonesian members of their unit, as prisoners of war. It accord- 
ingly allowed the appeals and quashed the convictions.* 

The Privy Council granted leave to appeal in all of the cases, including 
those in which the convictions of the accused had been reversed. 

It was the contention of the aceused that they fell within the language 
of Article 4 of the Geneva Prisoners of War Convention, which provides 
in part: 

A. Prisoners of war, in the sense of the present Convention, are 
persons belonging to one of the following categories, who have fallen 
into the power of the enemy: 

(1) Members of the armed forces of a Party to the conflict, as well 


as members of militias or volunteer corps forming part of 
such armed forees. 


16 U. S. Treaties 3316, T.I.A.8., No. 3364, 76 U.N. Treaty Series 135; 47 AJ.LL. 
Supp. 119 (1953). 2 [1968] 2 W.L.R. 715 (P.C.). 

3 E.g., Lee Hoo Boon v. Public Prosecutor, [1966] 2 Malayan Law Journal 167. 

4 Ooi Hee Koi v. Public Prosecutor, ibid, at 183. 
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(2) Members of other militias and members of other volunteer 
corps, including those of organized resistance movements, be- 
longing to a Party to the conflict and operating in or outside 
their own territory, even if this territory is occupied, provided 
that such militias or volunteer corps, including such organized 
resistance movements, fulfill the following conditions: 

(a) that of being commanded by a person responsible 
for his subordinates; 

(b) that of having a fixed distinctive sign recogniz- 
able at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with 
the laws and customs of war. 


Even if they did not clearly fall within the language of Article 4, the 
very doubtfulness of their position put them within the protection of the 
second paragraph of Article 5, which reads: 


Should any doubt arise as to whether persons, having committed 
a belligerent act and having fallen into the hands of the enemy, belong 
to any of the categories enumerated in Article 4, such persons shall 
enjoy the protection of the present Convention until such time as their 
status has been determined by a competent tribunal. 


If they were entitled to be treated as prisoners of war, so their argument 
ran, then they could not be tried until the requisite notice had been given 
to them, to the prisoners’ representative, and to the Protecting Power 5 
(or a substitute therefor) under Article 104 of the Convention, as incorpo- 
rated in Section 4 (1) of the Geneva Conventions Act, 1962, of the Federa- 
tion of Malaya. That notice not having been given, they could not be 
tried. 

Their Lordships proceeded on the assumption that a state of ‘‘armed 
conflict’ existed between Malaysia and Indonesia so that the Geneva 
Prisoners of War Convention was operative under Article 2 of the treaty.® 

Their Lordships advised that, despite the silence of Article 4 of the 
Convention on the point, nationals of the Detaining Power are not entitled 
to protection as prisoners of war. Reliance was placed on an assertion to 
this effect in Oppenheim-Lauterpacht? and on the language of other 
provisions of the Convention, notably Article 87, enjoining courts of the 
Detaining Power to take into account the fact that the accused, ‘‘not 
being a national of the Detaining Power,’’ is not bound to it by ‘‘any duty 
of allegiance,’’ and Article 100, requiring that before the passing of a 
death sentence the attention of the court must be drawn to the fact that 
‘*sinee the accused is not a national of the Detaining Power, he is not bound 
to it by any duty of allegianee.’’* They denied the contention of the 
appellants that, as prisoners of war, they were entitled under Articles 
82 and 85 to be tried under the laws in force in the armed forces of the 
Detaining Power and to retain their rights under the Convention even if 

5 No Protecting Power had been designated by either party to the conflict. 

6 [1968] 2 W.L.R. 723-724, 


72 Oppenheim, International Law 268 (7th ed., H. Lauterpacht, 1952). 
8 [1968] 2 W.L.R. 726. 
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convicted for acts committed prior to capture. The Board held that 
these provisions, inserted to deal with war crimes, did not change the 
customary law as enunciated by Oppenheim-Lauterpacht. 

The view that nationals of the Detaining Power are not entitled to 
treatment as prisoners of war finds widespread support in the views of 
the authorities? but has not passed completely without criticism. M. 
Wilhelm, a member of the legal service of the International Committee 
of the Red Cross, has expressed the view that such a person should benefit 
from the protection of the Geneva Convention of 1949, for 


Cette application n’empéche nullement d’ailleurs VEtat détenteur 
de punir son national; elle a simplement pour résultat de conférer a 
celui-ci les garanties d'ordres judiciaires et pénitentiaires prévues 
par la Convention comme un minimum admis par les nations civilisées, 
garanties qui permettront peut-être à l’intéressé, mieux qu'il ne le 
pourrait au cours d'une procédure expéditive, de justifier éventuelle- 
ment sa présence dans l’armée ennemie ou de faire valoir des circon- 
stances atténuantes. 


Two considerations speak in favor of this principle, according to M. 
Wilhelm: One is the complexity of questions of nationality and of how 
individuals find themselves in the armed forces of an adversary of the 
Detaining Power; the other is that the Conventions of 1949 cast their 
protection over all participants in conflict. 

The Board took the view that persons owing allegiance to the Detaining 
Power should be treated in the same way as nationals of the Detaining 
Power, since allegiance is the governing prineiple. Their Lordships were 
not prepared to say that the accused did owe allegiance to Malaysia: 


it was not proved that the accused were citizens of Malaysia nor 
that they owed allegiance to Malaysia, though in many cases there 
was evidence which, if the issue had directly arisen, might have sug- 
gested that they did. But further findings of fact would have been 
required to decide either question. ... There was nothing to show 
that the accused were protected prisoners of war or to raise a doubt 
whether they were or were not. The mere fact that they landed as 
part of the Indonesian armed forces did not raise a doubt and no claim 
was made to provide any basis for the court, before whom the accused 
were brought for trial, applying section 4 of the Act [ealling for 
notification to the Protecting Power]. 


In one case, counsel for the accused had claimed that his client was 
not a Malaysian citizen and was therefore entitled to be treated as a 
prisoner of war under Article 4. The Federal Court had rejected this 
contention on the ground that the accused was obliged to prove that he 
was entitled to be treated as a prisoner of war and that he had failed 
to do so. Their Lordships, Lord Guest and Sir Garfield Barwick dis- 


® Citing In re Yamashita, 327 U. S. 1 (1946), 40 A.J.LL. 482 (1946). 

10 René-Jean Wilhelm, ‘‘Peut-on modifier le statut des prisonniers de guerre?’’ 35 
Revue Internationale de la Croix-Rouge 681, 684 (1953). 

11 Ibid. at 686. 12 [1968] 2 W.L.R. 728. 

13 Teo Boon Chai v. Publie Prosecutor. 
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senting,** held that a doubt having been raised, the accused was entitled 
to be treated as a prisoner of war. The dissenters were of the view that 
the accused did not raise the appropriate claim and that, in any case, he 
had not pressed ‘‘the claim he did make and certainly did not evidence 
his status as a prisoner of war.” 1 

As to all of the other cases consolidated in this appeal, the Board unani- 
mously advised that there had been no mistrial by reason of the failure 
to give notice to the Protecting Power.1® The Board therefore did not 
have to deal with the question whether, if the accused were otherwise 
entitled to be treated as prisoners of war, their abandonment of their 
uniforms made them spies outside the scope of Article 4. 

Their Lordships’ absence of doubt about the position of all save the 
one accused is not easy to share. The position of the Board appears to be 
that a member of the enemy armed forces, semble even in uniform, may 
be denied the standing of a prisoner of war by the Detaining Power in its 
discretion, unless the detained person raises the contention that he is not 
a national of and does not owe allegiance to the Detaining Power. In 
that event, he remains in the status of a prisoner of war only until his 
status has been determined by a ‘‘competent tribunal.’’ Their Lordships 
did not expressly state whether the burden of establishing that the in- 
dividual falls within Article 4 rests on him or whether the Detaining 
Power has the burden of establishing that a person who seems to be a 
member of the enemy armed forces actually falls outside the scope of 
Article 4, as interpreted. However, the two dissenters took the advice of 
the Board to be that the onus was on the accused to prove that they came 
within the Convention. 

The better view, it 1s submitted with respect, is that a person who out- 
wardly seems to meet the requirements of Article 4, but whose nationality 
or allegiance is in question, should be put before a competent tribunal 
under Article 5 and must until that time be treated as a prisoner of war. 
In the cases consolidated in this appeal, the proper procedure would have 
been for the High Court in Malaysia to have made the determination about 
the position of the accused. If the accused could have established that 
they were members of the Indonesian armed forces, the burden would then 
properly have fallen on the prosecution to demonstrate that the accused 
were nationals of or owed allegiance to Malaysia and hence should not be 
treated as prisoners of war. If it could be established that they owed no 
allegiance to Malaysia, they would be immune from prosecution for having 
borne arms and for having consorted with other persons bearing arms. 
If they had been found to owe allegiance to Malaysia, they could properly 
have been treated like any other nationals of that country and prosecuted 
under the Internal Security Act, 1960, of the Federation of Malaya. To 

14 [1968] 2 W.L.R. 731, 732-734. 15 Ibid. at 734. 

16 Their Lordships also advised that the convictions on the charges of consorting. 
with persons in unauthorized possession of firearms should not be allowed to stand. 
The persons with whom the accused consorted were members of the Indonesian armed 


forces, and the Internal Security Act could not be read to extend to such ‘‘members 
of regular forces fighting in enemy country.’’ [1968] 2 W.L.R. 729. 
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assert that the Detaming Power may treat a member of the enemy armed 
forces as a person not entitled to protection under the law of war unless 
the individual is prepared to prove the negative that he does not owe 
allegiance to the Detaining Power simply leaves too much to the discretion 
of the Detaining Power. 

The source of the difficulty in the present case may be the fact that the 
accused were being prosecuted for a violation of the municipal law of 
Malaysia. They were therefore obliged to set up as an affirmative defense 
their position as prisoners of war or as doubtful cases. However, starting 
from a presumption about the applicability of the municipal law of the 
Detaining Power weights the scales against the detained person and may 
offer a convenient means for seeing to it that he never falls under the 
protection of the Geneva Prisoners of War Convention of 1949. 

There was evidence that the accused had been apprehended while they 
were in civilian clothes. One, perhaps typical of the rest, at the time of 
his being picked up by the police retained from the gear with which he had 
jumped only underpants, a singlet, and $274 in single Malaysian notes. 
If they were out of uniform, had abandoned their military equipment, and 
were attempting to evade capture, there would have been a troublesome 
question whether they had thereby forfeited their right to protection as 
prisoners of war. 

The significance of hostilities committed by members of the armed 
forces not in uniform was the central issue in the other case in the Privy 
Council, Mohamed Ali and Another v. Public Prosecutor>® The accused 
had, while dressed in civilian clothes, planted a bomb in an office building 
in Singapore. The explosion killed three civilians. When the boat in 
which they were escaping capsized, the accused were fished out of the 
sea in civilian dress and were charged with the murder of the three 
civilians. At trial, the two accused contended that they were members 
of the Indonesian armed forces. The judge held that they had failed 
to sustain the burden of proving that they were members of these armed 
forces but that, even if they had been able to establish that point, their 
civilian garb would have denied them standing as prisoners of war. They 
were found guilty of murder and sentenced to death. Following the hear- 
ing of their appeal in the Federal Court, they submitted affidavits and 
personnel records to show their position in the Indonesian armed forces. 
The Federal Court held that 


under international law a member of the armed forces of a party 
to the conflict who, out of uniform and in civilian clothing, sets 
off explosives in the territory of the other party to the conflict in a 
non-military building in which civilians are doing work unconnected 
with any war effort forfeits his right on capture to be treated as a 
prisoner of war.?® 


„Their conviction was affirmed. 
The Privy Council advised that the appeals should be dismissed. The 
Board held that members of the regular armed forces who engage in 


17 Tan Hua Lam v. Publie Prosecutor, [1966] 1 Malayan Law Journal 147, 148-149. 
18 [1968] 3 All E.R. 488 (P.C.). 19 Ibid, at 493. 
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hostilities while dressed in civilian clothes are unprivileged belligerents, 
falling outside the protection of Article 4 of the Geneva Prisoners of 
War Convention of 1949. Members of the armed forces and of militias 
and volunteer corps falling within Article 4 A (1) of the Convention must 
comply with the four lettered requirements of Article 4 A (2), dealing 
with members of ‘‘other militias” and of ‘‘other volunteer corps’’— 
notably the possession of a ‘‘fixed distinctive sign recognizable at a dis- 
tance,” a requirement common to both the Geneva Convention of 1949 
and Artiele 1 of the Regulations annexed to Convention No. IV of The 
Hague of 1907,” defining the qualifications of belligerents. In establishing 
the importance of the wearing of the uniform, the Board relied on the 
writings of authorities ** to a much greater degree than is ordinarily true 
in the House of Lords and in the Privy Council. The Board also looked 
to the British Manual of Military Law, which states that ‘‘Members of 
the armed forces caught in civilian clothing while acting as saboteurs in 
enemy territory are in a position analogous to that of spies,’’** to a 
corresponding statement in the United States Law of Land Warfare, 
and to the leading United States case on the subject, Hx parte Quirin.™ 

The Board was impressed by the importance of the uniform in main- 
taining the distinction between peaceful noncombatants and members of 
the armed forces. Persons who adopt the protective coloring of the peace- 
ful civilian in order to engage more effectively in hostile acts are ‘‘un- 
privileged belligerents’’ not entitled to treatment as prisoners of war and, 
in the words of Stone, ‘‘left to the discretion of the belligerent threatened 
by their activities.” ?5 In this respect the saboteur in disguise resembles 
the spy. 

Having decided that the accused ‘‘forfeited their rights under the Con- 
vention by engaging in sabotage in civilian clothes,” 28 the Board found it 
unnecessary to consider whether they also forfeited them by violating the 
law of war ‘‘by their attack on a non-military building in which there 
were civilians.’’27 The attack on a building having absolutely no military 
significance whatsoever could, it must be pointed out, have been treated 
as a war crime under international law. To the extent that the conduct 
was in violation of the laws and customs of war, it was dealt with qua 
a violation of the municipal law of the victim state, as had been the 
practice in a number of countries after World War II.” 

2036 Stat. 2277, Treaty Series No. 589; 2 A.J.I.L. Supp. 97 (1908). 

21J. M. Spaight, War Rights on Land (1911); 2 Oppenheim, International Law 
(7th ed., H. Lauterpacht, 1952); R. R. Baxter, ‘So-called ‘Unprivileged’ Belligereney: 
Spies, Guerrillas and Saboteurs,’’ 28 Brit. Yr. Bk. Int. Law 323 (1951); Julius Stone, 
Legal Controls of International Conflict (1954); and J. de Preux, Commentary on 
Geneva Convention III relative to the Treatment of Prisoners of War (J. 8. Pictet 
ed., 1960). 

22 Part III, The Law of War on Land, par. 96 (1958). 

28 Field Manual 27-10, par. 74 (1956). 

24317 U. B. 1 (1942); 37 A.J.LL. 152 (1943). 

25 Legal Controls of International Conflict 549 (1954). 

26 [1968] 3 All E.R. 497. 27 Ibid. 


28 R. R. Baxter, (‘The Municipal and International Law Basis of Jurisdiction over 
War Crimes,’’ 28 Brit. Yr. Bk. Int. Law 382, 383-385 (1951). 
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In October of 1968, the two bomb-planters were hanged in Singapore, 
despite pleas for clemency from President Suharto of Indonesia and 
Tunku Abdul Rahman of Malaysia. The bodies were flown back to Indo- 
nesia, where they were buried with full military honors. Indonesian stu- 
dents and marines in retaliation sacked the Embassy of Singapore in 
Jakarta and threatened the life of the Ambassador of Singapore and his 
wife.”® 

R. R. BAXTER 


The 1968 Amendments to the International Claims Settlement Act of 1949 
I. INTRODUCTION 


The International Claims Settlement Act of 19491 was enacted to im- 
plement the Yugoslav Claims Agreement of 1948? and to provide ma- 
chinery for the settlement of claims under future agreements with foreign 
governments. The main purpose of the Act was to establish a permanent 
domestice claims commission, first known as the International Claims Com- 
mission of the United States and later designated as the Foreign Claims 
Settlement Commission of the United States. The original Act has been 
frequently amended,’ most recently in 1968. The 1968 Act improves 
various administrative procedures, and provides for the reopening and 
extension of certain claims proceedings against the Governments of Bul- 
garia, Rumania and Italy. The Foreign Claims Settlement Commission 
had already handled claims against these three countries,* but agreements 
concluded with Rumania in 1960 and Bulgaria in 1963 made new funds 
available for distribution and made certain claimants eligible who did not 
have compensable claims under the statute. Additionally certain moneys 
are still available for claimants against Italy, and an extension of eligi- 


29 New York Times, Oct. 19, 1968, p. 2, col. 4; The Economist, Oct. 26, 1968, p. 37. 

164 Stat. 12; 22 U.S.C. Sees. 1621-1627 (1950); 45 A.J.LL. Supp. 58 (1951). 

2 62 Stat. 2658; T.LA.S., No. 1803 (1948). 

867 Stat. 506 (1953); Reorganization Plan No, 1 of 1954, 68 Stat. 1279 (1954); 
69 Stat. 562 (1955); 72 Stat. 527 (1958); 78 Stat. 1110 (1964); 80 Stat. 1365 (1966) 
and 82 Stat. 420 (1968). ‘For proceedings before the Foreign Claims Settlement Com- 
mission see ‘‘Settlement of Claims by the Foreign Claims Settlement Commission of 
the United States and Its Predecessors’? (Washington, 1955); Foreign Claims Settle- 
ment Commission Semiannual Reports to the Congress numbered 1-25 (1954-1966) ; 
Annual Report to Congress for the Year 1967 (Washington, 1968), ‘‘Foreign Claims 
Settlement Commission of the United States, Decisions and Annotations’’ (Washington, 
1968). See also Richard B. Lillich, International Claims, Their Adjudication by Na- 
tional Commissions (Syracuse, 1962) and comprehensive bibliography cited therein. 
Authoritative background information is included in Edward D. Re, ‘*The Foreign 
Claims Settlement Commission, Its Functions and Jurisdiction,’’ 60 Michigan Law Re- 
view 1079 (1962), and idem, ‘‘The Foreign Claims Settlement Commission and the 
Adjudication of International Claims,’’ 56 A.J.LL. 728 (1962), An historical review 
is to be found in Re, ‘‘The Foreign Claims Settlement Commission, Completed Claims 
Programs,’’ 3 Virginia Journal of International Law 101 (1963), and ‘‘ International 
Law and the Foreign Claims Settlement Commission,’’? 23 Federal Bar Journal 79 
(1963). 

4 Under 69 Stat. 562 (1955) and 72 Stat. 527 (1958). 
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bility for some claimants appeared advisable. This study concerns the 
1968 amendments, also known as ‘‘omnibus’’ amendments.® 


II. ANALYSIS OF THE 1968 AMENDMENTS 
(1) Claims against Bulgaria and Rumania 


Under the terms of the Peace Treaties with Bulgaria and Rumania of 
February 10, 1947, effective September 15, 1947° (as likewise under the 
Peace Treaty with Hungary), the United States had the right to seize 
and liquidate the assets blocked in the United States belonging to Bul- 
garia and Rumania or to their nationals, and to use the proceeds to 
satisfy the claims of United States citizens against Bulgaria and Rumania, 
respectively. In 1955 Title IT of the International Claims Settlement Act 
of 1949, as amended,’ authorized the vesting of assets in the United States 
owned by Bulgaria and Rumania and their nationals, other than natural 
persons. The proceeds after liquidation of the vested assets were trans- 
ferred to special funds of the Department of the Treasury and used to 
pay compensation to qualified United States claimants. Title III of the 
Act provided for the settlement of the claims of these claimants by the 
Foreign Claims Settlement Commission of the United States. 

The Commission received 391 claims against Bulgaria and 1,073 claims 
against Rumania. 217 claims against Bulgaria were allowed in the prin- 
cipal amount of $4,684,187, and 498 claims against Rumania were allowed 
in the principal amount of $60,011,348. The amount effectively paid on 
the awards against Bulgaria was approximately 50 percent, and the 
amount paid on the awards against Rumania approximately 30 percent.® 

Under the terms of the Agreement of March 30, 1960,° the Government 
of Rumania consented to pay to the United States an additional $2,500,000 
as final settlement of claims of United States nationals which arose (a) 
from Articles 24 and 25 of the Peace Treaty with Rumania; (b) from 
nationalization, compulsory liquidation and other taking, prior to the 
date of the Agreement, of property and property rights; and (c) from 
dollar obligations based on contractual rights acquired prior to September 
1, 1939, which became payable prior to September 15, 1947. 

Under the terms of the Agreement of July 2, 1963,7° Bulgaria consented 
to pay to the United States an additional $400,000 as final settlement of 
claims of United States nationals which arose (a) from Article 23 of the 
Peace Treaty with Bulgaria; (b) from nationalization, compulsory liquida- 
tion and other taking, prior to the date of the Agreement, of property and 
property rights; and (e) from dollar obligations based on contractual 


5 Public Law 90-421, approved July 24, 1968, 82 Stat, 420. 

6 Bulgaria: 61 Stat. 1953, 42 A.J.LL. Supp. 179 (1948); Rumania: 61 Stat. 1799, 
42 A.J.I.L. Supp. 252 (1948). 

769 Stat. 571, 22 U.S.C. See. 1641a et seg. (1955). 

8 Senate Report No. 836 accompanying H.R. 9063, 90th Cong., Ist Sess., pp. 3 and 4. 

911 U. S. Treaties 317 (1960), T.LA.S., No. 4451 (1960); 54 A.J.I.L. 742 (1960). 

1014 U. $. Treaties 969 (1963), T.I.A.S., No. 5887 (1963). 
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rights acquired prior to April 24, 1941, which became payable prior to 
September 15, 1947.} 

The term ‘‘nationals of the United States’’ was defined in the Rumanian 
Claims Agreement of 1960 as follows: (a) for the purpose of claims under 
Articles 24 and 25 of the Peace Treaty with Rumania, a person who pos- 
sessed United States nationality on both September 12, 1944, and Septem- 
ber 15, 1947; (b) for the purpose of nationalization, liquidation and other 
taking, a person who possessed United States nationality on the effective 
date of the loss; and (c) for the purpose of losses of dollar obligations 
arising out of contractual rights, a person who possessed United States 
nationality on September 1, 1939.¥ 

The term “‘claims of nationals of the United States’’ was defined in the 
Bulgarian Claims Agreement of 1963 as follows: (a) for the purpose of 
claims under Article 23 of the Peace Treaty with Bulgaria, claims which 
were owned by United States nationals on October 28, 1944, and continu- 
ously thereafter until the claim was filed with the Government of the 
United States; (b) for the purpose of nationalization, liquidation and 
other taking, claims which were owned by United States nationals on 
the date of the loss and continuously thereafter until the claim was filed 
with the United States Government; and (c) for the purpose of losses of 
dollar obligations arising out of contractual rights, claims which were 
owned by United States nationals on April 24, 1941, and continuously 
thereafter until the claim was filed with the United States Government.¥* 

The Rumanian Claims Agreement contains further definitions regarding 
direct and indirect ownership of claims of United States nationals. As a 
result, a claim of a United States corporation or other legal entity is in- 
eluded in the Agreement only if more than 50 percent of the outstanding 
capital stock or other beneficial interest was owned by natural persons who 
were nationals of the United States; and claims asserted for the loss of 
assets in a Rumanian corporation or legal entity are included only if at 
least 25 percent of the capital stock was owned through direct or indirect 
interests by nationals of the United States. 

The Bulgarian Claims Agreement of 1963 has no provisions concerning 
direct or indirect ownership interests in corporations or other legal entities. 

At the time when the two agreements were concluded, the Foreign Claims 
Settlement Commission had already adjudicated the claims against Bul- 
garia and Rumania as provided for in Title III of the Act.4* In accord- 
ance with the law the awards of the Commission have been certified to 
the Secretary of the Treasury for payment and certain payments on 
account of the awards already have been made. 

11 April 24, 1941, is a date established by the Peace Treaty with Bulgaria in Art. 23. 
From that date Bulgaria began to discriminate against enemies and alleged enemies of 
the Axis countries. 

12 Sept. 1, 1939, is the date when war began in Europe; Sept. 12, 1944, the date of 
the Armistice with Rumania. 

18 Oct. 28, 1944, is the date of the Armistice with Bulgaria. 


14 Sec. 303 of the Act. See also llth Semiannual Report to the Congress by the For- 
eign Claims Settlement Commission for the period ending Dee. 31, 1959. 
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The Act had directed the Secretary of the Treasury to cover into the 
Rumanian and Bulgarian Claims Funds the proceeds resulting from the 
liquidation of the vested assets owned by Bulgaria and Rumania. New 
statutory authority was required to permit the Secretary to cover into 
these funds sums paid under the settlement agreements of 1960 and 1963. 
That authorization has now been provided by the 1968 amendments *° and 
the amounts of $2,500,000 and $400,000, respectively, are being included 
in the Rumanian and Bulgarian Claims Funds. At the same time the 
Foreign Claims Settlement Commission has been expressly authorized to 
receive and determine claims for the nationalization, compulsory liquida- 
tion, and other taking of property of United States nationals in Bulgaria 
and Rumania between August 9, 1955, and the effective dates of the 
claims agreements. These effective dates are, for Rumania, March 30, 
1960, and, for Bulgaria, July 2, 1963.76 

The Commission has no further power to settle claims for war damage 
under the Peace Treaty with Rumania (Articles 24 and 25) and the Peace 
Treaty with Bulgaria (Article 23), nor has the Commission the authority 
to settle claims arising out of dollar obligations. With respect to the 
definitions concerning the nationality of claims and claimants the text 
of the agreements will be controlling rather than the provisions of the 
statute. 

The 1968 amendments further provide?’ that the Secretary of the 
Treasury shall make no payments on account of awards certified pursuant 
to the former decisions by the Commission relating to Bulgaria and Ru- 
mania until payments on account of awards certified pursuant to the 1968 
amendments have been authorized in equal proportion to payments pre- 
viously made. In other words, the Secretary of the Treasury will first 
make payments on account of the awards pursuant to the 1968 amendments 
in the same proportion as previously made on account of the awards re- 
lating to Bulgaria and Rumania. The balance of the funds will be used 
for additional payments on account of all awards, so that all awards pay- 
ble out of one fund will be paid in the same proportion to the principal 
awards. 

The time for filing claims will be published in the Federal Register not 
later than 30 days after legislation making appropriations to the Com- 
mission for the payment of administrative expenses is enacted. The time 
limit within which claims may be filed with the Commission cannot exceed 
six months from the date of publication.*® 


(2) Claims against Italy 


On August 14, 1947, the Governments of the United States and Italy 
agreed that Italy shall compensate American property owners for losses 
relating to property outside of Italy and attributable to Italian military 

15 See. 8 of Public Law 90-421, now Sec. 302(b) of Title III of the Act. 


16 Secs. 9 and 10 of Public Law 90-421 (1968 amendments). 
17 Sec. 13, ibid. 18 Sec, 12, ibid. 
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action.® This convention, known commonly as the Lombardo Agreement, 
included compensation payment for losses on the high seas, in Greece, 
Yugoslavia and other areas, and also for certain personal injury and 
similar non-property claims which arose within Italy. The agreement, 
however, excluded losses relating to property in Italy itself, because com- 
pensation for such losses was provided for in the Peace Treaty with 
Italy, effective September 15, 1947.° 

The amount paid by the Italian Government consisted of $5,000,000. 
The Foreign Claims Settlement Commission was authorized in Title ITT 
of the Act, as amended in 1955, to determine the claims under the Lom- 
bardo Agreement. 482 awards were made in the principal amount of 
$2,730,146 plus accrued interest of $929,165. Thus the fund was suf- 
ficient to pay all eligible claimants 100 percent on the dollar, eluding 
interest, and after the program was completed and all costs deducted, 
there remained an unobligated balance of $1,088,623.53.74 

Since the Lombardo Agreement did not contain a reverter clause, this 
balance remained in the Treasury of the United States. It is the purpose 
of the 1968 amendments to the Act to reopen and extend the Italian pro- 
gram to cover certain claims previously not compensable and to permit 
claimants who failed to assert a claim under Title III of the Act, or whose 
claims were rejected because of late filings, to request the reopening of 
the proceedings. The Foreign Claims Settlement Commission is now 
authorized ?? to receive and determine, or to redetermine, claims by per- 
sons who were eligible to file claims under the previous program, but before 
the 1958 amendments included in Publie Law 85-604, and who failed to 
file such claims, or, if they filed them, failed to file them within the 
prescribed time limit. Additionally, the Commission is authorized to 
receive and determine, or redetermine, claims owned by persons who were 
nationals of the United States on September 3, 1948 (the date of Italy’s 
surrender in World War IT), and July 24, 1968, for war damage sustained 
in territory ceded by Italy pursuant to the Peace Treaty with Italy.” 
Such war damage must have arisen out of the war in which Italy was 
engaged from June 10, 1940, to September 15, 1947. 

In all these cases no awards shall be made to persons who already 
received compensation from the Government of Italy pursuant to the 
provisions of the Peace Treaty with Italy, who received compensation 
under the previous Italian claims program administered by the Foreign 
Claims Settlement Commission, or who received compensation under the 
provisions of Section 202 of the War Claims Act of 1948, as amended,** 

19 61 Stat. 3990 (1947), T.I.A.S., No. 1757 (1947); 42 A.J.LL. Supp. 152 (1948). 

20 61 Stat. 1403, 1404, 1405 and 1406 (1947); 42 A.J.I.L. Supp. 76 (1948). 

21 Senate Report No. 836 accompanying H.R. 9063, 90th Cong., Ist Sess., p. 4. 

22 See. 11 of Publie Law 90-421 (1968 amendments). 

23 Under the Italian Peace Treaty Italy ceded certain sparsely inhabited Alpine areas 
to France, the Dodecanese Islands to Greece, certain territories to Yugoslavia (some 
directly and some as part of the Free Territory of Trieste, later divided between Italy 
and Yugoslavia), and renounced all right and title to the former Italian colonies of 


Libya, Eritrea and Italian Somaliland. 
24 Public Law 87-846, approved Oct. 22, 1962, 76 Stat. 1107 (1962). 
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also administered by the Commission, which provided for compensation of 
losses resulting from German or Japanese military actions and actions re- 
lated to the German and Japanese war effort. 

Under the Peace Treaty Italy undertook to compensate American citizens 
for war losses sustained in Italy proper and in the territories ceded by 
Italy. Normally, all such losses should already have been compensated 
by Italy. However, certain United States nationals who lost property or 
suffered damage in ceded territory were not compensated, because the 
claimants either failed to file a timely claim with the appropriate authori- 
ties in Italy, or because the Italian authorities and the adjudicating 
agency, the United States—Italian Conciliation Commission, set up under 
the provisions of Article 83 of the Peace Treaty, declined to recognize 
United States nationality of certain claimants, who asserted such nation- 
ality but had been residing for many years in foreign countries, and un- 
der then existing legislation may have been deemed to have lost their 
United States citizenship. There are also cases where United States na- 
tionals in good standing were not recognized by the Conciliation Com- 
mission as bona fide United States citizens because of their apparent dual 
nationality.*® 

Some of these claimants may now become eligible to file claims under 
the 1968 amendments to the Act. The time for filing will be published 
in the Federal Register not later than 30 days after the enactment of 
legislation making appropriations to the Foreign Claims Settlement Com- 
mission for administrative expenses. The time limit within which claims 
may be filed with the Commission cannot exceed six months from the date 
of publication.”¢ 


(3) Attorneys’ Fees 


The 1968 amendments?’ remove the authority of the Foreign Claims 
Settlement Commission to set attorneys’ fees at a 10 percent ceiling or 
below, and to enter the determination of the fees as a part of the awards 
in claims decided under Title I of the Act. The ceiling for attorneys’ 
fees remains 10 percent of the total amount paid pursuant to any award, 
and any agreement to the contrary remains void, unlawful and subject to 
penalties. The Foreign Claims Settlement Commission, however, will no 
longer determine the amount of the fees payable to claimants’ attorneys, 
but complaints in case of disputes will be entertained by the courts. 

It should be noted that the Commission had no authority to set attorneys’ 
fees under Title III?! and Title IV % of the Act (in claims against Bul- 


25 A case in point is the claim of Florence Strunsky Mergé, reported in 50 A.J.I.L. 
154 (1956), which was denied on the ground that claimant was ‘‘dominantly’’ an 
Italian national, because Mrs. Mergé was living permanently outside of the United 
States, traveled on an Italian passport, and was married to a diplomatic official of the 
Government of Italy. 

26 See, 11 of Public Law 90-421, now Sec. 304(4) of the Act. 

27 See. 1 of Publie Law 90-421. 28 Sec, 317 of Title ITI of the Act. 

29 Sec. 414 of Title IV of the Act, 
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garia, Hungary, Italy, Rumania, the Soviet Union and Czechoslovakia). 
Neither has the Commission such authority under Title V ® of the Act 
in determining claims against Cuba and the Chinese Communist regime. 
Therefore from now on, the provisions concerning attorneys’ fees are the 
same under all titles of the Act and are applicable to all claims programs. 


(4) Deduction for Adminsirative Expenses 


Before the enactment of the 1968 amendments 5 percent was deducted 
from individual payments on awards granted under Title I of the Act 
to claimants as reimbursement for administrative expenses.*t Under the 
amendments ** the Secretary of the Treasury is directed to deduct 5 per- 
cent from any amounts covered into special funds for administrative 
expenses, if the amounts were covered into the funds subsequent to the 
enactment of the amendments, that is, subsequent to July 24, 1968. Sec- 
tion 2 of Public Law 90-421 indicates that sums covered into the funds 
prior to July 24, 1968, should not be charged with the 5 percent. There- 
fore claimants who receive their awards from such funds will have to pay 
the expenses by permitting a deduction of 5 percent from each individual 
payment. On the other hand, claimants whose awards are going to be 
paid from funds covered into the Treasury after July 24, 1968, will not be 
subjected to such deductions. This distinction is of some importance to 
small awardees whose awards do not exceed $1,000, because these awards 
will now be paid in full, without deductions. 


(5) Payment in Case of Legal Disability or Death 


Under the 1968 amendments, in cases of legal disability or death, 
awards not exceeding $1,000 can be paid to a person found by the Comp- 
troller General of the United States to be entitled to receive such pay- 
ment, regardless of whether a qualified guardian, executor, administrator 
or other fiduciary has been appointed under the requirements of the law. 
Prior to the amendments this procedure was applicable only to awards not 
exceeding $500.** 


(6) Payment Procedure 


The 1968 amendments * modify the payment procedure to allow periodie 
prorated payments on awards in cases in which foreign governments are 
making installment payments under claims agreements entered into with 
the Government of the United States. In the future these payments will 
be made from time to time on account of the unpaid principal balance 
of each award in proportion between the amount available for distribution 
at the time such payments are made and the aggregate unpaid principal 


80 Bec. 512 of Title V of the Act. 81 Sec. 8(¢) of Title I of the Act. 
82 Sec. 2 of Public Law 90-421 (1968 amendments), 

88 Sec. 3, ibid. 

84 Subsec. (e) of See. 7 of Title I of the Act. 

85 Sec. 5 of Publie Law 90-421. 
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balance of all awards. After all payments of the principal awards have 
been made, similar payments are authorized for the payment of accrued 
interest. The provision of this amendment would benefit claimants who 
received awards under the Polish claims program and possibly also 
claimants under the Yugoslav Claims Agreement of 1964. 


(7) Return of Vested Assets 


Prior to the 1968 amendments Bulgarian, Hungarian and Rumanian as- 
sets vested in the United States under the Trading with the Enemy Act *° 
could be claimed by owners of such property only if the owners were 
persons other than nationals of Bulgaria, Hungary and Rumania, re- 
spectively.*7 The amendments * contain language permitting the return 
of such vested assets to nationals of Bulgaria, Hungary and Rumania, if 
these persons were discriminated against by laws of the nation of which 
they were citizens resulting from a policy directed against political, racial 
or religious groups. The amendments contain further language permitting 
an interest in property so claimed, which had been liquidated and the 
proceeds thereof transferred to the Bulgarian, Hungarian or Rumanian 
Claims Fund, now to be returned out of the proceeds of any other interest 
representing property vested by the United States.*® 

Claims filed by claimants under these provisions of the 1968 amend- 
ments will be determined and finally adjudicated by the Attorney General 
of the United States, who has been designated to perform this type of 
functions by Executive Order No. 10644 of November 8, 1955.*° 

The practical purpose of these provisions is to return vested assets 
to certain stockholders of Hungarian corporations who were not and are 
not United States nationals, but would qualify as discriminated persecutees 
under the language of the amendments. Since the vested assets of Hun- 
gary were liquidated and transferred to the Hungarian Claims Fund 
many years ago, the interest to be returned to these stockholders will be 
taken out of German and Japanese assets vested by the United States, of 
which a considerable amount is still in the possession and under the 
control of the Attorney General of the United States. 


III. CONCLUSION 


The major purpose of the 1968 amendments was to dispose of the funds 
which have been made available by Rumania and Bulgaria and the funds 
which had not been fully distributed under the Lombardo Agreement. 
The settlement of the residuary claims is the responsibility of the Foreign 
Claims Settlement Commission and such settlement should be completed 
not later than two years following the enactment of legislation making ap- 
propriations to the Commission for payment of administrative expenses. 


a6 40 Stat. 411 (1917). 87 Sec. 202 of Title IT of the Act, 
88 Sec. 7 of Publie Law 90-421. 

89 New Sec. 216(b) of Title II of the Act. 

4020 F.R. 8363 (1955). 


304 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


Since appropriations will not be enacted into law prior to 1969, the pro- 
grams under the 1968 amendments will not be completed by the Commis- 
sion prior to 1971. 

At the present time the Foreign Claims Settlement Commission is en- 
gaged in the adjudication of three claims programs: (1) against Yugo- 
slavia, under the Yugoslav Claims Agreement of 1964, scheduled to be 
completed on or before July 15, 1969; (2) against Cuba, scheduled to be 
completed by May, 1970; and (8) against the Chinese Communist regime, 
scheduled to be terminated in 1972. 

The United States Congress was recently less than generous in making 
appropriations for the expenses of the Commission. For the fiscal year 
1969 the appropriations were cut by approximately 40 percent compared 
with the preceding fiscal year, and if the economy trend with respect to 
the affairs of the Commission is not reversed, the Commission will have 
difficulties in meeting the prescribed deadlines due to an insufficient 
number of experienced employees. In the final result the Commission 
will need more time and more money in order to complete its affairs. It 
is therefore to be hoped that enough funds will be made available to 
the Commission for the completion of all its programs until 1972, the time 
when the last of the Commission’s programs is due to expire. 


ZVONKO R. RODE 
formerly Attorney, Foreign Claims 
Settlement Commission of the U. SV. 


Student International Law Journals 


Since the advent of student societies of international law there have 
appeared a number of journals of international law edited by the students 
under the supervision of faculty advisers and containing articles by au- 
thorities as well as student contributions on various aspects of international 
law. The latest journal to appear on the scene is the Case Western ke- 
serve Journal of International Law, published by the students of Case 
Western Reserve University School of Law. The first issue appeared in 
the fall of 1968, with a foreword by the Editor-in-Chief of this JouRNAL. 
The leading article by Edith G. Brown deals with the Disputes and Ar- 
bitration Commissions in the German Democratic Republie as social or- 
gans for the administration of justice. There is a note on labeling of 
imported products with the country of origin, and a comment on foreign 
direct investment regulations: the effectuating calculus. The volume by 
Milton Katz on The Relevance of International Adjudication is reviewed 
by Sidney B. Jacoby. A section on ‘‘Articles Noted” briefly deseribes 
articles on subjects of current interest appearing in legal periodicals, and 
brief book notes appear under the title ‘‘Books Noted.’’ 

The Case Western Reserve Jowrnal of International Law will appear 
semi-annually in the fall and the spring. The annual subscription price 
is $4.00, domestic; $5.00, foreign. It joins the growing number of student 
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journals which have appeared since the organization of student societies 
of international law in leading law schools throughout the country. 

In addition to those publications previously noted in this JOURNAL? 
there have now appeared the Cornell International Law Journal, pub- 
lished by the Cornell Society of International Law at Cornell Law School, 
the first number of which was issued in the spring of 1968; the Journal 
of Law and Economic Development, published semi-annually by the George 
Washington University International Law Society under the auspices of 
the John Foster Dulles Fund for International Legal Studies; the New 
York Unwersity Journal of International Law & Politics, published semi- 
annually in April and December by the New York University International 
Law Society at the New York University School of Law, the first issue 
of which was published in April, 1968; and the Stanford Journal of In- 
ternational Studies, published annually in June at the Stanford University 
School of Law. 

The first issue of the Cornell International Law Journal carries a lead 
article on the Convention on Settlement of Investment Disputes by Paul 
C. Szasz of the International Bank for Reconstruction and Development, 
seconded to the International Center for Settlement of Investment Dis- 
putes, and student editors’ comments on the E.E.C. agricultural policies 
and on the continental shelf problem from the point of view of law and 
technology. 

The Journal of Law and Economice Development began publication in 
April, 1966, under the title Studies in Law and Economic Development. 
The most recent issue, Vol. IT, No. 2, 1968, contains leading articles on 
the choice of law process, by Hans Aufricht; legal and economic aspects 
of the exploitation of the outer continental shelf, by David P. Stang; world 
food production, by Willard Johnson; and the Western Hemisphere Trade 
Corporation Act, by David I. Wilson. Student comments deal with the 
U. S. Tax Treaty Program with developing countries, and the respective 
rôles of the World Bank in promoting adjudication of Investment disputes, 
and in the settlement of the Indus Basin problem. The book review sec- 
tion carries a number of reviews of books on African and Central American 
political and economic questions. The subscription price of this publica- 
tion is $5.00 a year in North America, $5.50 abroad. 

The first issue of New York Unversity Journal of International Law & 
Politics contains articles on co-operation agreements and competition policy 
in the E.E.C., by Michael Waelbroeck; mergers and acquisitions in the 
E.E.C., by K. Peter Mailänder; progress in international arbitration, by 
Martin Domke; development from non-intervention to collective support 
for human rights in the Americas, by Donald T. Fox; teaching interna- 
tional law, by Andreas F. Lowenfeld; and the study of international law, 
by Gidon Gottlieb. Under the heading ‘‘Recent Developments’’ there 
appears the Report of the Special Committee on Principles of Interna- 
tional Law Concerning Friendly Relations and Co-operation among States 
for 1967. A note by Jon A. Lehman discusses the right of privacy in Ger- 


1 See 59 A.J.L.L. 375 (1965) and 60 ibid. 87 (1966). 


306 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 63 


many. The issue is completed by a number of reviews and briefer notices 
of books on international economic, political and legal subjects. 

The domestic subscription price of this journal is $4.00 a year; the 
foreign rate is $4.50; and the Canadian and Mexican rate is $4.25. 

The Stanford Journal of International Studies succeeds the previous 
Proceedings of the Stanford School of Law International Society which 
began publication in 1966. Beginning with the 1969 volume, the journal 
will contain articles by professionals and students, each volume being de- 
voted to a single theme. The most recent issue, that for 1968, contains 
the edited addresses, commentaries and panel discussions delivered at the 
symposium held as a regional meeting of the Society at Stanford Univer- 
sity in March, 1968, on the subject of foreign intervention in civil strife. 
among the papers published are those by Oscar Schachter and Irving L. 
Horowitz, respectively, on the United Nations and intervention; Tom J. 
Farer and Thomas Ehrlich on the international law of intervention; Carl 
B. Spaeth on Rhodesia as an example; William D. Rogers on United States 
doctrine and practice; and by Richard A. Falk on United States foreign 
policy and the Viet-Nam war. 

The subseription price of the Stanford Journal of International Studies 
is $4.00 a year. 

ELEANOR H. Finch 


intervention ond the Developing States—Regional Meeting 


~.. intervention is a concept in constant use in international law and 
polfties, but the precise meaning of the term remains elusive. The use- 
fulness of the term in relation to developing states was examined at a 
regional meeting of the American Society of International Law at Prince- 
ton University in the fall of 1967. While the conference did not generate 
agreement on a specific use of the word, it did produce a variety of ap- 
proaches to the question of intervention. The following summaries of 
the presentations give an indication of the ideas set forth at the conference. 
The format of the meeting was a series of panels which included two 
people presenting papers and two commentators. The discussion was 
then open to the 200 scholars, government, officials, and businessmen who 
participated in the conference. The meetings were co-sponsored with the 
Woodrow Wilson School of Public and International Affairs, the Inter- 
national Studies Association, and the Institute for International Order. 
The planning was handled by the Princeton International Law Society 
with Warren B. Buhler serving as conference director. 


The Concept of Intervention 


“The Concept of Intervention’’ was the focus of the opening session. 
James N. Rosenau of Douglass College and Rutgers-The State University 
surveyed the normative, juridical, and policy-oriented literature on the 
subject and then attempted to operationalize a definition of intervention. 
He singled out two characteristics which he felt must both be present in 
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order for an action to be interventionary. Such an act must be both con- 
vention-breaking and authority-orlented. As he pointed out, the behavior 
of one international actor toward another is interventionary ‘‘ whenever 
the form of the behavior constitutes a sharp break with then-existing forms 
and whenever it is directed at changing or preserving the structure of 
political l authority if the e target society.” 7 Such a definition narrows the 
concept ar and obviates the tracing of motivation, so that empirical investi- 
gation and theory-building are facilitated. The speaker concluded by 
proposing that the influence of individual decision-makers is greater in 
situations of intervention than in any other type of foreign policy, because 
secrecy and surprise are important in intervening. He added that his 
definition would permit the testing of this and similar hypotheses. 

In commenting on this presentation, Michael Brecher of McGill Uni- 
versity pointed out that many of the penetrative acts about which the de- 
veloping countries are most concerned lack the sharpness of a break with 
convention which is necessary to fall within the proposed definition. ‘Oran 
R. Young of Princeton University discussed the factors influencing the 
frequency of intervention and concluded that such acts are inevitably a 
part of international! relations, so that instead of attempting to eliminate 
intervention, efforts should be turned toward keeping the world stable in 
the face of such interactions. In the general discussion it was pointed out 
that the definition proposed completely eliminated the _‘‘consent’’ aspect 
of intervention, and some speakers suggested that the definition had gone 
too far in narrowing the concept, since it now eliminated entirely many S 
forms of action which are usually considered intervention.. — 

5 
Patterns of Intervention l 

During the session on ‘‘Patterns of Intervention,” Richard J. Barnet, 
Co-Director of the Institute for Policy Studies, analyzed the pattern of 
United States involvement in conflicts throughout the world. “Barnet sug- 
gested that ‘‘the United States has become increasingly outspoken in n claim- 


ohne M 


ing g the unilateral right to make the det determination whether_a conflict | any- 
lice in the world constitutes a threat to its 3 national 1 security or inter- 
national order and what should be done about it.” While government 
officials defend this policy as a means of - protecting freedom against totali- 
tarianism, Barnet proposed that such ` policies were sacrificing freedom for 
strict anti-Communism and that world war could not necessarily be pre- 
vented by opposing nsurgencies whenever and wherever they occurred. 
The speaker ‘termed oe commitment of United States military power 
throughout the world a ‘‘modern imperial model,’’ and stated that this 
was not in the short-run national interest of the United States. 

Patterns of economic intervention in the developing states were taken 
up by Hans Singer of the United Nations Industrial Development Organi- 
zation. He began by pointing out that simply because rich, powerful 
countries exist, they inevitably ‘‘intervene’’ in the economic affairs of the 
poorer countries. Such acts include the drastic effects of a rich nation’s 
balance of payments problem on poor nations and the continuous elimina- 
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tion of markets for primary materials by protectionist agricultural policies 
and by the production of synthetic substitutes. Singer also pointed out 
the virtual monopoly on modern technology that the richer countries have. 
This results in efforts to save labor and substitute capital—the exact op- 
posites of the requirements of the developing countries. In discussing the 
explicit and deliberate forms of economie intervention, Singer spoke of 
foreign aid, technical assistance and trade. The effects of these actions 
are often piecemeal and inconsistent. Therefore, the rich countries could 
begin to aid the developing states by recognizing the effects of their actions 
and attempting to make them consistent. 

Linda B. Miller of the Center for International Affairs at Harvard Uni- 
versity suggested the following characteristics in the current international 
system which affect the style of intervention: states are now more pene- 
trable; no hierarchy of legitimacy exists in the international system, 
spheres of influence determine the ability to intervene, and super Powers 
tend to seek proxies rather than undertake direct actions. I. William 
Zartman of New York University pointed to foreign ownership of lands, 
changing nature of the Cold War, and dynamics of the intervention proc- 
ess as factors affecting the patterns of intervention. 


Modes of Influence and Involvement 
The third panel of the conference was devoted to the ‘‘Modes of In- 


which fall into the category of intervention. The first speaker, David 


ati and Involvement’’ in an effort to understand the forms of action 


Baldwin of Dartmouth College, focused on foreign aid. The author 
examined a number of types of aid which are generally considered to 
involve more or less influence, and coneluded that, while it may be less 
obvious in some forms, influence can be exerted in all forms. Loans may 
involve just as much intervention as grants, since they are extended over a 
considerable period and the lenders do take constant interest in protecting 
their investments. To compare the effects of economic versus military aid 
it is necessary to evaluate the allocation of resources by the recipient coun- 
try before and after the grant, and from this perspective military aid of- 
ten does not necessarily involve greater intervention. Baldwin then evalu- 
ated the effects of multilateral versus bilateral aid and concluded that there 
may be strings attached, competition for funds, and efforts at influence by 
donors, even if the aid is given through a multilateral organization. Fi- 
nally the speaker showed how private funds may in effect be just as ‘‘po- 
litical’’ as publie funds in relation to developing countries. 

W. Howard Wriggins of Columbia University suggested that interac- 
tions could be characterized as influence, involvement, and intervention, 
but observed that often such categorizations depend primarily on one’s 
perspective. The speaker then evaluated the effects of economic aid, mili- 
tary assistance, and clandestine operations as modes of influence. In 
describing economie aid, Wriggins pointed out that it is given to promote 
political viability of a government and to improve the standard of living 
rather than specifically for economic growth. While economic assistance 
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does have effects on the internal political forces, it is frequently hard to 
predict these consequences accurately., ’ Military assistance is generally 
given to improve a regime’s ability to deal with foreign threats, but it 
affects the internal balance of force as well. Since there is a lag in delivery 
time and a need for spare parts, such military assistance tends to stabilize 
the relation between donor and recipient. Finally, in evaluating clandes- 
tine efforts, Wriggins suggested that it was easy enough to promote dis- 
orders, but that policy outcomes of a positive nature are much harder to 
achieve. 

In commenting on the papers on modes of influence and involvement, 
Raymond L. Garthoff of the State Department emphasized the point that 
attempts to affect policy in minor ways were Just as much intervention as 
the violent overthrow of a government. In studying the instrumentalities 
and techniques of intervention he suggested that it was necessary to con- 
sider: internal and external, overt and™covert, and direct and indirect 
methods. Charles Frank, Jr., of Princeton University pointed out that 
the goals of new states were both to modernize and to exert their autonomy. 
These two goals can be in conflict since an increase in Great Power aid 
to facilitate modernization limits the new state’s autonomy. Va 


Costs of Intervention 


The perspective of costs to the various actors provided the framework 
for one panel’s evaluation of intervention. Alan Geyer, Director of In- 
ternational Relations for the United Church of Christ, opened his talk by 
pointing out that costs and risks are inevitable in international relatiofis 
and that states must choose which ones are to be undertaken. He eon- 
sidered Viet-Nam in terms of ‘‘Who pays?” from the perspective of the 
intervenor, the object-state, the adversary state, ‘‘nth’’ states, and the 
whole international system. Geyer then explicated a number of difficulties 
which arise in attempting to calculate these costs, such as fallacies of quan- 
tification, bias for the status quo, anti-‘political’’ feeling, and the hard- 
ware fixation. He concluded that the ecaleulation of costs is not a tech- 
nical but a political issue, and he proposed increased multilateral efforts 
as a means of cutting costs to all actors. 

Ernest W. Lefever of the Brookings Institution analyzed the costs of 
intervention by discussing five eases in which external Powers engaged in 
a military action within the borders of an African state. He began by 
pointing out that costs of intervention tend to be more a function of the 
political and moral attitudes of the intervenor than of objective facts, but 
that the burden of proof still rests with any state which acts coercively 
inside another state without the latter’s invitation. The factors Lefever 
used to assess costs included: the presence or absence of an invitation from 
the host government, the attributed motives of the intervenor, the nature 
and duration of the force used, and the success or failure of the operation. 
The cases examined were: Belgian paratroopers in the Congo in 1960, the 
United Nations Force in the Congo, British action in Tanganyika in Janu- 
ary, 1964, the United States-Belgian mission to Stanleyville in 1964, and 
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the ‘‘Freedom Fighters’’ incursion into Rhodesia in August, 1967. In con- 
cluding his evaluation of the costs of these cases, Lefever proposed that 
the two clearest examples of justified intervention in terms of these cost 
factors were the Stanleyville mission and the British military aid to Tan- 
ganyika. He suggested that the United Nations Mission could have been 
accomplished at less cost by the United States or Belgium, and that ter- 
rorist attacks across state frontiers in Africa are the most difficult to justify 
in cost terms. 

E. Raymond Platig of the State Department commented that any effort 
to assess costs must be made in relation to the benefits expected. Such 
cost analysis will also depend on the perspective of the person making the 
assessment, and such analysis is always easiest in retrospect. Neil Sheehan 
of the New York Times discussed the costs of foreign policy in terms of 
domestic support. He asserted that the crisis of conscience over Viet-Nam 
demonstrates the danger of a foreign policy outrunning its domestic 
support. 


Norms of Intervention 


During the panel on ‘‘Norms of Intervention,’’ Wolfgang Friedmann of 
Columbia University suggested that developing countries do accept the 
general system of international law while complaining about inequalities. 
Friedmann noted the general absence of norms relating to the control of 
force, but suggested that the incumbent government may ask for outside 
assistance and that the United Nations may intervene in any situation that 


“vencerns the maintenance of international peace and security. Turning 


to the norms on economic questions, he suggested that there can be claims 
to legal redress for arrangements which have been negotiated under some 
form of political foreign dominance. However, conditions on foreign aid 
to legally sovereign countries cannot, at this stage of international develop- 
ment, be made the subject of legal remedies or sanctions. 

John Norton Moore of the University of Virginia proposed that instead 
of the traditional search for a single norm to regulate intervention, there 
was a need for a ‘‘systematic-functional’’ approach to the problem of in- 
tervention. The speaker first undertook a clarification of the community 
policies to be served by the norms of intervention. He suggested that the 
principal policies relevant to decisions about permissibility of external 
participation in intra-state conflict were: self-determination, maintenance 
of peace and avoidance of destructive coercive ‘change, preference for cen- 
tralized community decision-making, desirability of mutual assistance, and 
preference for a culturally pluralistic world community. Moore then pre- 
sented a systématic analysis of what He believed to” be the critical features 
of the process of intervention by examining: participants, objectives, situa- 
tions, base values, strategies, outcomes, effects, and conditions. Moore con- 
eluded that such a move away from the search for one applicable rule 
would facilitate the operationalizing of a non-intervention prescription. 

In commenting on the papers on the norms of intervention, Endalkachew 
Makonnen, Permanent Representative from Ethiopia to the United Na- 
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tions, suggested steps that the developing countries could take in light of 
the inevitability of influence by the developed countries. The representa- 
tive of an African country suggested that modernizing states should try 
to insure their domestic stability, work together for better conditions and `~ 
terms, aud use the balance between the major Powers as a necessary deter- 
rent against domination by one side or the other. Oscar Schachter of the 
United Nations Institute for Training and Research agreed with the need 
for a systematic approach, such as Moore had suggested, but stated that 
the framework contained too many variables to be of much help to the 
government official. Schachter proposed some specifie norms which he 
felt could be built up, and concluded by emphasizing the need to connect 
the norms with institutional strength to make them effective. 

From these conference presentations and the general discussion at the 
meetings, it was clear that as the interdependence of states increases, ac- 
tions which are frequently termed intervention likewise increase. How- 
ever, the participants found grave difficulty in determining an exact defi- 
nition for the term ‘‘intervention’’ and in deciding what actions fall into 
that category. In light of these problems it was not possible to delimit a 
specific rule for judging such moves as legal or illegal. The conference 
was successful in focusing attention on the problems facing a decision- 
maker who must undertake a potential intervention and in suggesting 
some new approaches to the study of these questions. = 


Donaup W. McNremar 
ae Princeton Umversity 
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Errata 


In the note on the Society’s Southern California Regional Meeting, 1968, 
which appears at page 944 of the October, 1968, issue of this JOURNAL, it 
is erroneously stated on page 945 that Mr. S. Houston Lay is a professor 
at the School of Law of the University of San Diego. Mr. Lay is pro- 
fessor at the School of Law of California Western University in San Diego. 
The JouRNAL regrets the error in indicating Professor Lay’s university 
affiliation. 


On page 898 of the October, 1968, issue, the last two sentences in the last 
full paragraph should read as follows: 


‘The adoption in Article 20 of the IACJ draft of the right of self-deter- 
mination of peoples, and the equally amorphous principle of permanent 
sovereignty of peoples over their natural wealth and resources, corresponds 
to the first article of each of the Covenants. In contrast to the Covenants, 
however, the IACJ draft does include an article on the right to private 
property (Article 31).9*”’ 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Stephen L. Gibson, attorney 
in the Office of the Legal Adviser, Department of State. Jerome H. Silber, 
of the Office of the General Counsel, Department of Defense, has provided 
material originating in that Department. 


DIPLOMATIC RELATIONS 
Efect of forcible change of government upon diplomatic relations 
(a) United States relations with Peru 


At the October 4, 1968, press briefing, the Department of State spokes- 
man. replied as follows to questions concerning the effect of the overthrow 
Ss the Peruvian Government upon United States diplomatic relations with 

eru: 

Q. Has the United States ordered its Embassies in Latin America to 
consult with other nations [concerning the resumption of relations with 
Peru] ? 

A, In essence that is correct. As I mentioned yesterday, Resolution 26 
[of the Second Special Inter-American Conference] * calls for immediate 
consultation following the assumption of power of a de facto government. 
The United States began the consultations with the other Republics of the 
Hemisphere, and our initiative in beginning these consultations has coin- 
cided with rounds of discussion by other countries within the Hemisphere. 

> oi © © 3 

Q. [Ijs there anything further about either a change in the U. S. aid 
pattern to Peru, or contacts between American officials in Lima with 
officials of the Peruvian Government? 

A. The overthrow of the Pernvian Government by the military forces 
has the effect of suspending normal diplomatie relations between Peru 
and the United States. Aid programs go under review in a situation 
like this. There have not been decisions taken on the programs as to 
what the future of them will be... . You know, it is built into a situation 
like this. We are in a state of suspended diplomatic relations. 

(Department of State news briefing, October 4, 1968.) 


In the following statement read to news correspondents on October 25, 
1968, the Department of State announced that the United States Govern- 
ment had resumed diplomatie relations with the Government of Peru: 


The American Embassy in Lima advised the Peruvian Ministry of For- 
eign Affairs at noon today [October 25] that the United States Govern- 
ment has resumed diplomatie relations with the Government of Peru. 


* Reproduced in 60 A.J.I.L. 460 (1966). 
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The United States decision was based on an analysis and study of the 
consultations we carried on with other OAS [Organization of American 
States] countries under OAS Resolution 26 [adopted by the Second Special 
Inter-American Conference at Rio de Janeiro on November 30, 1965] ; and 
another consideration: Peru had publicly made the traditional guarantee 
of its recognition of international obligations and has indicated its inten- 
tion to return to constitutional government. 

Aid programs for Peru remain under review. We have given you fig- 
ures on those programs in the past. 

(59 Dept. of State Bulletin 497 (1968).) 


(b) United States relations with Panama 


On October 15, 1968, the Department of State spokesman made the fol- 
lowing statement concerning the status of United States diplomatic rela- 
tions with Panama following the forcible overthrow of the Arias Gov- 
ernment: 


Our relations with Panama are in suspense, as a consequence of the 
overthrow of the duly-constituted government by a military coup, Friday 
night. 

In regard to the status of the United States relations with Panama, 
diplomatie relations are automatically suspended when a duly-constituted 
government is overthrown by a coup. In the first days of such a situation 
It is sometimes difficult to be precise about the status of relations because 
the coup may not be consolidated. Once the situation clarifies, and the 
displacing regime is identified, relations remain in a state of suspense, 
pending a decision concerning the resumption of relations. 

Thus, in this intermediate state—where we are now in Panama—rela- 
tions are suspended as a result of the events there, and not because of any 
action by the United States to sever relations. 

Now, at this point, Resolution 26 of the Second Special Inter-American 
Conference—the one in Rio, in 1965—comes into play. That resolution 
recommends that upon the overthrow of a government, and its replacement, 
the American Republics begin an exchange of views on the situation. 
These consultations, which are between governments, touch on the regime’s 
intentions in regard to holding elections; and concerning respect for in- 
ternational obligations and human rights, among other matters. 

After consultations, each government makes its own decision as to— 
and this is a quote from the resolution—‘‘ whether it will maintain diplo- 
matie relations with the de facto government.’’ 

Now, you recall that the Seeretary, last Saturday, expressed concern 
over the breakdown in the constitutional government—-and we reiterate 
that concern; and our hope for a return to constitutional government in 
Panama as soon as possible. | 

I was asked yesterday whether we condone the eall for an uprising of 
the Panamanian people against the National Guard, made from within the 
Canal Zone. I said we do not condone such activity. 
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And, further—as stewards of the vital Panama Canal—the United States 
authorities in the Canal Zone have special responsibilities under inter- 
national agreements. They do not condone or permit the use of a safe 
haven in the Zone, as a political, military or governmental base for opera- 
tions directed into the Republic of Panama, 
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During this period of suspension [of relations], it is routine that United 
States assistance programs are taken under review; that shipments are de- 
ferred, and that contacts are restricted. 

After a period of assessment, and depending on developments, the United 
States will make a decision on the status of its relations with Panama. 

(Department of State news briefing, October 15, 1968.) 


In the following statement read to news correspondents on November 13, 
1968, the Department of State spokesman announced the resumption of 
United States diplomatic relations with the Government of Panama: 


The American Embassy in Panama City advised the Panamanian For- 
eign Ministry at 9 am. today [November 13] that the United States was 
resuming diplomatic relations with Panama. 

The United States took this action after extensive consultations with 
other members of the Organization of American States, in accordance with 
Resolution 26 of the Second Special Inter-American Conference. In the 
course of these consultations we have given careful consideration to the 
publicly declared intention of the Panamanian Government to hold elec- 
tions, to return to constitutional government, to respect human rights, and 
to observe Panama’s international obligations. 

The Panamanian Government has taken the first steps toward carrying 
out these intentions by constituting a tribunal to prepare procedures and 
regulations for future elections and by restoring some of the constitutional 
guarantees suspended at the time of the coup. 

We have also noted that the decree restoring these guarantees reiterates 
the firm intention of the Government to restore full constitutional rights 
promptly and to hold free elections. 

(59 Dept. of State Bulletin 573 (1968).) 


GENEVA CONVENTIONS 


Interpretation of “‘exclusively engaged” in Article 24 of the First 
Geneva Convention of 1949 


The Office of the General Counsel, Department of Defense, sent the fol- 
lowing letter on December 5, 1968, in response to a Congressional inquiry 
[the inquiry had forwarded a letter from a U. S. Navy Hospital Corps- 
man in Viet-Nam who stated that he was assigned to sentry duties at his 
living quarters compound, approximately one mile from his assigned 
medical facility, and questioned whether this was consistent with his status 
under the 1949 Geneva Conventions] : 
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Article 24 of the 1949 Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field pro- 
vides as follows: 


Medical personnel exclusively engaged in the search for, or the col- 
lection, transport or treatment of the wounded or sick, or in the pre- 
vention. of disease, staff exclusively engaged in the administration of 
medical units and establishments, as well as chaplains attached to 
the armed forces, shall be respected and protected in all circumstances. 


Persons entitled to the status provided for in Article 24, if captured, must 
receive the special protections provided for them under the 1949 Geneva 
Conventions. Article 22 of the cited convention states, in pertinent part, 
that medical units (and, by implication, their personnel) shall not be de- 
prived of the protection due to them in their medical status if ‘‘the per- 
sonnel of the [medical] unit or establishment are armed, and ... they use 
the arms in their own defense, or in that of the wounded and sick in their 
charge.’’ 


In order to ensure that medical personnel are always entitled to the spe- 
cial protection owed them, Article 1355 of the Navy Regulations (1948) 
provides: 


No member of the medical, chaplain, dental, medical service, nurse, 
or hospital corps shall be detailed to perform duties contravening the 
provisions of the international agreements which pertain to the non- 
combatant status of such persons. 


Similarly, Paragraph 228b of the Department of Army Field Manual 27-10 
(1956) provides: 


Although medical personnel may carry arms for self-defense, they 
may not employ such arms against enemy forces acting in conformity 
with the law of war. These arms are for their personal defense and 
for the protection of the wounded and sick under their charge against 
marauders and other persons violating the law of war. Medical per- 
sonnel who use their arms in circumstances not justified by the law 
of war expose themselves to penalties for violation of the law of war 
and, provided they have been given due warning to cease such acts, 
may also forfeit the protection of the medical unit or establishment 
of which they form part or which they are protecting. 


The MACV [Military Assistance Command Vietnam] directive which your 
correspondent had in mind is Medical Directive 40-1 which provides: 


The foregoing is not intended to imply that medical and auxiliary 
medical personnel may not bear and use weapons for the protection 
of themselves, their patients, and their facilities. Additionally, they 
may be assigned security, guard, or fire watches in and around their 
medical facilities because these are medical duties of an administrative 
nature. (paragraph 5d) 
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The assignment of medical personnel and auxiliary medical per- 
sonnel to such duties as guard, duty officer, post exchange officer, 
driver, communications, kitchen details, motor officer, or any other 
command-line operational or administrative function not directly con- 
nected with operation or administration of their medical facility will 
not be permitted. Members of the medical service cannot renounce 
their medical affiliation to free themselves for participation in what 
would otherwise be prohibited functions or activities, even for a 
limited period. Any violation justifies the loss of protected status of 
such personnel. (paragraph 6a) 

Commanders and commanding officers will insure that appropriate 
members of their command are cognizant of the fact that medical 
personnel must be exclusively engaged in the pursuit of their medical 
duties and responsibilities. (paragraph 6b) 


Furthermore, MACV clarified that Directive for the Senior Advisor of 
each corps tactical zone in the Republic of Vietnam; I am certain that it 
settles the question raised by the Navy Hospital Corpsman who wrote to 
you. That clarification was as follows: 


1. The purpose of this message is to clarify MACV Directive 40-1 
of 11 August 1968. 

2. Medical personnel assigned to Milphap [Military Provincial 
Health Assistance Program] teams must not be assigned to duties not 
directly connected with their medical functions, These personnel can 
only be assigned security, guard, or fire watches in and around medi- 
cal facilities, not MACV province and district compounds. 

3. The content of paragraph 2 above should be forwarded to all 
provinces where Milphap teams are assigned. 


In the circumstances in question, MACV also reports that: 


Results of investigation and corrective action taken by senior ad- 
visor, corps tactical zone involved, are as follows: 

a. Army and Navy enlisted hospital corpsmen were standing 
duties as referred to in original letter to Congressman Robison. Duty 
consisted of a two and one half hour shift once every seven to ten days 
any time between the hours of 2000 and 0600. During this time they 
were required to check at intervals to insure the alertness of Viet- 
namese security guards, and awaken compound personnel in case of 
the attack. There was only one person on such duty at any given 
time. This duty was assigned based on the province senior advisor’s 
interpretation that the living quarters of the medical personnel were 
in fact their medical facilities. The name of the duty was changed 
from guard duty to charge of quarters, and personnel were not re- 
quired to carry weapons. 

b. The province senior advisor has since been directed that his in- 
terpretation was in error and that all medical personnel will not pull 
duty of any type not directly connected with their medical facility. 
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As you requested, returned herewith is the letter which you had received 
from a U. S. Navy Hospital Corpsman. 

Sincerely, 

L. Niederlehner 

Acting General Counsel 


CONSULAR PROTECTION 


Notification to Foreign Consular Officers upon Arrest, Confinement, or 
Trial of Foreign National Subject to the Uniform Code of Military Justice 


The Departments of the Army, the Navy, and the Air Force issued the 
following joint regulation on November 5, 1968: 


1. Purpose and scope. This regulation prescribes the policy and proced- 
ures under which foreign consular officers are to be given notice of the 
apprehension, confinement, or trial by court-martial of their fellow na- 
tionals serving in the United States Armed Forces, and are to be provided 
the opportunity to visit, communicate with, and otherwise safeguard the 
interests of such foreign nationals. 


2. Explanation of terms. For the purpose of this regulation, the following 
explanations apply: 

a. ‘‘Consul’’—The official representative of a foreign country, who is 
charged with consular matters for the locale in which a circumstance re- 
quiring notification occurs. 

b. ‘‘ Foreign national’’-Any member of the Armed Forces of the United 
States who is a national of a foreign country and who is not also a citizen 
or national of the United States. 

c. ‘Notifying officer’’—The officer exercising court-martial jurisdiction 
over the foreign national. For the Army and Navy and the Marine Corps, 
the notifying officer is the officer exercising general court-martial jurisdic- 
tion. For the Air Force, the notifying officer is the officer exercising spe- 
cial court-martial jurisdiction. 

d. ‘‘Territory of the United States’’—The 50 States and the District of 
Columbia. 


3. Applicability. This regulation applies only within the territory of the 
United States. 


4. Notification. a. Circumstances requiring notification. Notification is 
required whenever a foreign national is apprehended under circumstances 
likely to result in confinement or trial by court-martial and states that he 
is a foreign national, or is ordered into arrest or confinement, or is held 
for trial with or without any form of restraint, or when court-martial 
charges against him are referred for trial. 

b. By whom made. Except as otherwise provided herein, the notifica- 
tions and reports required by this regulation will be made by the notify- 
ing officer. Notification shall be given only when any of the circumstances 
specified in a above occurs within the territory of the United States. 
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c. Exceptions to notification requirement. 

(1) At sea. If any of the circumstances specified in a above occurs 
aboard a ship at sea, notification is not required while the ship is at sea. 
‘‘ At sea,’’ as used here, does not include a harbor or, except on a then out- 
bound ship, territorial waters of the United States. 

(2) Number of notifications. Once notification is given, it need not be 
repeated at subsequent stages of the same case. 

(3) Disciplinary action. This regulation does not require notification 
when disciplinary action under Article 15 of the Uniform Code of Mili- 
tary Justice or administrative action is taken against a foreign national 
or if he is apprehended or confined in anticipation that only such action 
will be taken against him. If disposition of the foreign national’s case by 
court-martial is thereafter contemplated, the notifying officer will at that 
time comply with paragraphs 4 through 6 of this regulation, as applicable. 

(4) Civil authorities. This regulation does not require notification 
when a foreign national is charged with a crime, arrested, confined, or de- 
tained in custody by the civil authorities of the United States, or any politi- 
cal subdivision, possession or territory thereof, or by the authorities of any 
foreign government. 

(5) Dispute as to foreign nationality. For the purposes of this regula- 
tion, any serviceman who claims to be a foreign national shall be so con- 
sidered unless such claim is inconsistent with his military records or other 
pertinent evidence. Whenever charges against any serviceman are referred 
for trial, his military records shall be examined to ascertain his nationality 
even if he has not entered a claim of foreign nationality. In the event 
that the serviceman’s claim of foreign nationality is disputed, the notify- 
ing officer shall dispatch a telegraphic report thereon, as appropriate, to— 

(a) The Judge Advocate General, ATTN: JAGW (Army); 

(b) The Judge Advocate General, JAGN (Navy and Marine Corps); 

(c) HQ. USAF, AFJALB (Air Force). 
If it is determined that the serviceman is a foreign national, the required 
notification shall be given to the consul by the Judge Advocate General of 
the military department concerned. 

d. Objection to notification by foreign national. When a circumstance 
requiring notification arises, the foreign national shall be advised that noti- 
fication will be given to his consul unless he objects and, in case he does 
object, that the Judge Advocate General will determine whether an ap- 
plicable treaty requires notification irrespective of the wishes of the for- 
eign national concerned. If the foreign national objects to notification 
being given to his consul, the notifying officer shall send a report by tele- 
graphic means to the appropriate Judge Advocate General as set forth in 
e(5), above. If an applicable treaty requires notification irrespective of 
the wishes of the foreign national, notification will be given to the consul 
by the Judge Advocate General of the military department concerned. 

e. Notification procedure. 

(1) When a circumstance requiring notification occurs, the notifying 
officer will immediately communicate by telegram directly with the consul 
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of the foreign country concerned nearest the locale in which the cireum- 
stances requiring notification oceur. Addresses of foreign consulates are 
listed in the appendix. 

(2) An information copy of such communication shall, at the same 
time, be directed to the appropriate Judge Advocate General as set forth 
in c(5), above. Except that for Air Force, such communications shall be 
directed to HQ. USAF, AFJALB and AFJAMD. 

(3) When a circumstance requiring notification occurs in an Army, 
Navy, or Marime Corps command below the level of general court-martial 
convening authority, the facts shall be reported by the commanding officer 
or officer in charge immediately concerned to the officer normally exer- 
cising general court-martial jurisdiction over that command. The report 
shall include the items listed in f, below. 

f. Contents of notice. The notice to the consul shall: Identify the for- 
eign national by name, grade, service number (numerical personnel identi- 
fier), and organization; specify the foreign country of which he is a na- 
tional; contain a concise statement of relevant facts relating to the cause 
for which he has been apprehended or ordered into arrest or confinement 
and held for trial, or for which he is held for trial with or without any 
form of restraint; and, if applicable, the nature of the offense(s) for which 
he is being held for trial or upon which charges against him have been re- 
ferred for trial; specify the name of his military and/or civilian defense 
counsel, if any; and specify where the foreign national may be found. The 
notice shall also offer to the consul the assistance of the notifying officer. 


5. Consular access rights. a. Consular visits. Under circumstances re- 
quiring notification, or when a foreign national is confined in a military 
confinement facility, the consul shall, upon proper identification to the 
notifying officer, have the right to visit the foreign national without delay. 
Such visits shall be conducted in accordance with confinement facility regu- 
lations, which shall permit reasonable access to, and the opportunity of 
privately conversing with, the foreign national. The consul shall also be 
allowed, subject to confinement facility regulations, to transmit communi- 
cations between the prisoner and other persons. 

b. Communications between consul and foreign national. Whether or 
not a foreign national is confined, he shall have a right to communicate 
either orally, including telephonically, or in writing with the consul and to 
receive such communications from the consul. All such communications 
shall be treated as privileged and not subject to inspection or monitoring, 
except in those exceptional cases in which the notifying officer determines 
that national security considerations are involved. 

c. Other consular rights. The consul shall be given full opportunity to 
safeguard the interests of the foreign national concerned. The consul has 
the right to confer with, to interview, to advise, to arrange legal repre- 
sentation for, to make inquiries into incidents affecting the interests of, 
and to otherwise assist foreign nationals. The consul or other official repre- 
sentative of the foreign country shall be treated with the dignity and 
courtesy befitting his office. 
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6. Record of trial. A copy of the notice made pursuant to this regulation 
will be incorporated as part of the allied papers of the court-martial record 
of trial, if any. 


7. Inquiries. All inquiries concerning the interpretation and application 
of this regulation should be addressed to the appropriate Judge Advocate 
General as set forth in paragraph 4¢(5). 
(Army Regulation No. 27-52/SECNAYV Instruction 5820.6/ 
Air Force Regulation No. 110-13, Nov. 5, 1968.) 


South West Arrica (NAMIBIA) ? 


Brewster C. Denny, United States Representative to the 23rd Session of 
the General Assembly, made the following statement on the question of 
Namibia in Plenary on December 10, 1968: 


In considering the question of Namibia, the United Nations returns to 
a case which is among the most difficult and frustrating it has known. 

For all who have watched the United Nations with hope for its growth 
and success since the signing of the Charter at San Francisco—and who 
have shared, as concerned citizens of their countries, both its triumphs 
and its disappointments—this issue epitomizes many of the greatest hopes 
and bitterest frustrations of the organization. 

It is basic to the United Nations—-and to the political beliefs and 
foundations of my own country—that every nation has the right to rule 
itself and that every individual has the inalienable right to equality and 
social justice. The United Nations, in its twenty-three years, has helped 
to foster a steady growth in the recognition and realization of these ideals. 
Nowhere is this more true than in Africa, where nearly 250 million people 
have emerged from dependent status since the founding of the United 
Nations, and have achieved the right to rule themselves. 

In the southernmost part of Africa progress toward human equality 
and self-determination has, tragically, been halted. There, the government 
of South Africa has chosen to stand against the tide of history. Stub- 
bornly—and I believe foolishly——it has persisted in its attempts to build 
a society which institutionalizes racism. And not content with perpetuat- 
ing injustice at home, it has defied the international community by moving 
to consolidate its rule over Namibia, to extend its own racist policies to 
that Territory, and, increasingly, to deny the people of the Territory the 
elementary protection of the rule of law. 

The United States continues to support the position, adopted by the Gen- 
eral Assembly in 1966, that the Republie of South Africa, by its disregard 
of the interests of the people of Namibia, has forfeited the right to ad- 
minister the Territory which it received under the league of Nations 
mandate. 


iIn Res, 2372 (XXII), the U.N. General Assembly proclaimed that ‘‘in accordance 
with the desires of its people, South West Africa shall henceforth be known as 
‘Namibia’,’’ 
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The United States will continue to support the search for peaceful and 
practical means to bring about the effective—and not only the legal—termi- 
nation of South Africa’s administration of Namibia. Unfortunately, the 
United Nations has not yet been able to find the means to reach this goal. 

In this situation, I should like to add a caveat for the Government of 
South Africa. Let this Government not suppose that the termination of 
its legal mandate absolves it from international responsibility for its ac- 
tions in this Territory. Regardless of the fact that South Africa no longer 
has any legal right in Namibia, it continues, as illegal occupant, to be an- 
swerable before the international community for all of its actions in the 
Territory. 

The United Nations has already examined at length one such action——the 
application to Namibia of the Terrorism Act of 1967. Both this Assembly 
and the Security Council have called upon South Africa to cease applying 
this Act to the international Territory and its people. 

The Government of South Africa has failed to heed the voice of the 
international community or its obligations under the United Nations Char- 
ter. Thirty-one inhabitants of Namibia remain imprisoned on Robben 
Island, following their conviction under the Terrorism Act. As matters 
now stand, fifteen of the Namibians convicted under this Act are under 
sentence for the rest of their natural lives, fourteen for twenty years and 
two for five years. 

The United States continues to maintain that South Africa has no right 
to apply the Terrorism Act to Namibia or to these prisoners. At the time 
this legislation was enacted in June 1967, South Africa’s right to legislate 
for Namibia had already been forfeited and its occupation of the Terri- 
tory had become illegal. Moreover, the Act would in any event have been 
in flagrant violation of rights of the inhabitants under the Covenant of 
the League of Nations, the Mandate Agreement, and Chapters IX and XI 
of the United Nations Charter. 

For example, the Act authorizes indefinite detention by the police with- 
out the right of aecess to courts, counsel, family, friends or clergy; it im- 
poses harsh criminal penalties for acts committed five years prior to its 
passage; it places intolerable burdens on the defense and, in effect, trans- 
fers to the accused the onus of proving his innocence beyond a reasonable 
doubt. Offenses are so broadly defined as to create risks of extreme pen- 
alties for all who incur the disfavor of police and prosecuting officials. 
And for the oceasional defendant who survives these obstacles or has 
served his sentence, there loom the risks, created by statute, of a new trial 
on charges arising out of the same facts, or of banishment without recourse 
to the courts. 

The Appellate Division of the South African Supreme Court has re- 
cently held that the South African Courts are constitutionally excluded 
from any consideration or remedy of these and other denials of the rule 
of law. Whatever slim hope the international community could have had 
that South Africa’s courts might be able to end or limit the application 
of the Terrorism Act or other legislation to the Territory of Namibia has 
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been unequivocally ended by the recent judgment of the Appellate Di- 
vision. 

In the absence of any reassurance or other information from the South 
African Government, we must assume that a large number of Namibians, 
perhaps hundreds, remain in detention without right of access to the out- 
side world under this Act. Some may have been held for over two years. 
The South African Government has thus far ignored the questions which 
the United States Government has posed in several representations. 

The accountability of South Africa on this issue is clear. My Delegation 
considers that the international community is entitled to know the full 
facts about the application of the Terrorism Act to Namibia. We should 
like to know: How many other Namibians, apart from the 31, already are 
being held now under the Terrorism Act? If others are or have been 
held, what are their names? What are the specific charges? Where are 
they and for how long have they been held? And what provisions have 
been made for their care and defense? If South Africa has nothing to 
conceal, let us know the facts. 

Further, since the trial judge himself declared that all 31 Namibians 
convicted under the Terrorism Act could have been tried for the same acts 
under common law, why does the South African Government not erase this 
Act from the books, or at the very least cease to apply it in Namibia? 

The representative of South Africa will be aware of the timeliness and 
relevance of these questions, since the issue of torture of the 31 Namibians 
now on Robben Island, as well as the broader issue of intimidation of sus- 
pects and witnesses by the Special Branch, are currently matters of lively 
controversy in the press and elsewhere in South Africa. This controversy 
results from two recent events: the settlement out of court of the case of 
a 68-year old Namibian detainee, Mr. Gabriel Mbindi, before there could 
be a public hearing of the facts relating to claims of brutality made by 
him and numerous defendants in the Terrorism case, and the current trial 
of a distinguished South African newspaper editor, Mr. Laurence Gandar, 
on charges of violating the statutory secrecy surrounding South African 
prisons. 

The General Assembly has also called upon South Africa not to apply 
to the international Territory the so-called Self-Government for Native 
Nations of South West Africa Act of 1968. The response of the Gov- 
ernment of South Africa has been to move from enactment to implementa- 
tion. The allocation of over one-half the Territory, including the farms, 
mines, and towns of the heartland, to the sixteen percent of the population 
who are white, with the non-white majority consigned to less desirable and 
fractionalized units cut off from the sea and without hope of independent 
economic development can only be interpreted as a denial of self-determina- 
tions and a means of perpetuating white supremacy. 

The South African Government has claimed that the provisions of this 
Act were arrived at through consultations with the people of Namibia and 
therefore represent a valid form of self-determination. We should like 
to know: What was the nature of these consultations? What procedures 
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and guarantees were provided against intimidation? Were various op- 
tions offered for free choice among different plans for the political future 
of Namibia, or were those consulted merely asked to endorse the Odendaal 
report? 

Unless such questions, already raised by the United States with South 
Africa, can be satisfactorily answered and the answers verified we are 
obliged to maintain our view that this Act represents not a valid form of 
self-determination, but rather a complicated exercise in divide and rule, 
designed to entrench apartheid and to delay forever any possibility of true 
self-determination. 

There are important relationships between the Self-Government for Na- 
tive Nations Act and the Terrorism Act. Both involve violation of South 
Africa’s international obligations, of the status of the Territory and of 
the rights of its inhabitants. Both reinforce the policy of maintaining 
white supremacy over the economic and political development of Namibia. 
Together, they seek to legalize the intimidation of free expression and 
association, to break the will and strength of the people of Namibia, and 
to deny them their rightful self-determination. 

Even if the question of racial discrimination did not arise on Namibia, 
the attempt of South Africa to perpetuate its rule of an alien minority 
over an international Territory—and over a people increasingly aware of 
rights elsewhere held inviolable—would be doomed to failure. But in 
Namibia we have not only the anachronism of alien domination, we have 
the blind attempt to make over another country according to ideas of 
racial difference which all peoples, in this age, should have long since put 
behind themselves as the relies of a dark and shameful past. 

Despite the walls of censorship and propaganda with which their own 
government has surrounded them, the people of South Africa must soon 
realize that the system they are trying to entrench in Namibia will not 
work—that it will neither satisfy the wants and needs of the non-white 
population nor, by some conjuring trick, conveniently make them disappear. 

In South Africa itself—especially within some parts of the religious, 
university, press and legal communities—there is evidence of growing con- 
cern about the moral implications of a policy which separates thousands of 
men from their wives, families, and normal social ties and consigns large 
populations to poverty-stricken reserves without hope of economic de- 
velopment. It is Increasingly evident that the effort to separate the races 
and yet keep a modern economy functioning cannot succeed—and that 
the government’s plans for providing adequate employment in the so-called 
native homelands in South Africa are unworkable. 

We must hope that the growing realization of the political bankruptcy 
and economic absurdity of the system the South African Government is 
attempting to entrench in Namibia will at last force a fundamental re- 
appraisal of these policies—and particularly of South Africa’s attempt to 
enforce its own rule upon the international Territory of Namibia. Mean- 
while the Government and people of South Africa should understand that 
the international community will not surrender its responsibility for 
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Namibia or be satisfied with unverified claims that the rights and well-being 
of the people of the Territory are being protected. 

The United States profoundly believes that no nation in this world can 
be impervious to the force of world opinion and to the trends of history— 
trends which are flowing today in the direction of true equality and the 
fullest realization of human rights. Nor can any nation long survive on 
policies which promote conflict, rather than peaceful reconciliation, both 
with other nations and among its own people. 

We eall upon South Africa today to recognize the right of the people 
of Namibia to meaningful self-determination. We call upon South Africa 
to recognize the absurdities, the immoralities upon which its racial policies 
and its actions in Namibia are based. We call upon South Africa to cor- 
rect these evils for the sake of the people of Namibia and, in the final 
analysis, for its own sake. 

My Government has no higher purpose and no more sacred commitment 
than the achievement of full social justice for all of our citizens. As the 
world can see we are in the midst of this difficult and historie process in 
which our constitution, our courts, our laws, our leaders, and most im- 
portant, our youth, are fully engaged. For us, so engaged, there is a deep 
concern for those who, unlike our own citizens, do not yet enjoy the most 
rudimentary rights upon which man’s highest aspirations first depend. 
The course of social justice will prevail. What we do here can speed its 
triumph in Namibia. 

(U.S./U.N. Press Release 228 (1968) ; 60 Dept. of State 
Bulletin 11 (1969).) 


UNITED NATIONS CHARTER 
Soviet Invasion of Czechoslovakia 


U. S. Representative Herbert Reis made the following statement in the 
U.N. Special Committee on Principles of International Law (Friendly 
Relations Committee) on September 12, 1968: 

Events in Eastern Europe in August call into serious question the un- 
derstanding of certain members of the United Nations of the law concern- 
ing the prohibition against the threat or use of force in international rela- 
tions. Discussions in the Security Council have already dealt in some 
detail with the incompatibility of Soviet actions and the rules of the 
charter. Considering what has already been said here concerning Czecho- 
slovakia, this Committee, made up of lawyers and entrusted by the General 
Assembly with legal tasks, ought to analyze carefully the compatibility of 
the actions taken in Czechoslovakia with the rules that constitute the 
public law of the charter—the rules of ‘‘friendly relations and coopera- 
tion among States.”’ 

What has been said by representatives of the Soviet Union and certain 
other Eastern European countries concerning recent events with regard to 
the situation in Czechoslovakia cannot be permitted to go unanswered. As 
a matter of law, the actions of the Soviet Union, Poland, Hungary, Bul- 
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garia, and the authorities of the East German regime in occupying Czecho- 
slovakia violate the fundamental principles of the charter. These prin- 
ciples, which are contained principally in article 2 of the charter, constitute 
legal obligations. Quite apart from the human suffering that has been 
caused, their violation in the interdependent world of 1968 is a threat to 
the security and sanctity of all member states and a cloud over the best 
hopes of the United Nations Organization. 
What are these violations of legal obligation ? 


sovereign Equality of States 


First, the Soviet-led invasion and occupation violates the most basic prin- 
ciple of the United Nations—that of respect for the sovereignty of a 
member and its right to treatment in law as a sovereign equal of every 
other member. This principle is set forth in the first paragraph of article 
2 of the charter. It states that: ‘‘The Organization is based on the prin- 
ciple of the sovereign equality of all its Members.’’ 

There was no respect for the sovereignty of Czechoslovakia shown in 
the invasion. Yet the charter states that Czechoslovakia is entitled to have 
its sovereignty respected. Czechoslovakia was admitted to the United 
Nations on the assumption that it was a sovereign state, with precisely 
the same attributes of sovereignty as other states. If the Soviet Union 
wishes to dispute this assumption, let it say so plainly. If it does not, let 
it not pretend that there is an exception in the charter that permits allies, 
friends, or neighbors to intervene in the internal affairs of another state. 
I would like to quote what Foreign Minister Gromyko said in the General 
Assembly in this connection last year. Speaking in the Plenary Session 
on September 22, he said: 


There is, however, one essential condition without which peaceful 
coexistence would become a farce, and this is that the principles of 
peaceful coexistence must be applied in even measure to all states, 
large and small, and to all regions of the world. Attempts to enjoy 
those principles arbitrarily and to restrict their application merely 
to the chosen few will go on meeting the most determined and vigor- 
ous rebuff on the part of the Soviet Union and the other Socialist 
countries. 

I would also like to remind the Committee that on October 30, 1956, the 
Soviet Union issued a ‘‘Declaration ...on the Principles of Development 
and Further Strengthening of Friendship and Cooperation Between the 
Soviet Union and Other Socialist States,” in an apparent effort to repair 
the damage inflicted on its relations in Eastern Europe by its armed inter- 
vention to ‘‘save Hungary from counter-revolution.’’ I would like to 
recall certain passages of the declaration, which the Soviet Union sought 
to portray at the time as a sort of ‘‘new deal’’ for Eastern Europe. 
I quote: 


United by the common ideals of building a socialist society and by 
the principles of proletarian internationalism, the countries of the 
great commonwealth of Soviet nations can build mutual relations only 
on the principles of complete equality, of respect for territorial in- 
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tegrity, state independence and sovereignty, and of non-intervention 
in one another’s internal affairs ...in the process of the rise of the 
new system and the deep revolutionary changes in social relations, 
there have been many difficulties, unresolved problems, and downright 
mistakes, including mistakes in the mutual relations among the socialist 
countries ... violations and errors which demeaned the principle of 
equality in relations among the socialist states. The 20th Congress 
of the Communist Party of the Soviet Union quite resolutely con- 
demned these violations and mistakes, and set the task of consistent 
application by the Soviet Union of Leninist principles of equality of 
peoples in its relations with the other Soviet countries. It proclaimed 
the need for taking a full account of the historical past and peculi- 
arities of each country that has taken the path of building a new life. 


Now, I would like to ask my Soviet colleague whether this 1956 dec- 
laration of principles still represents the policy of the Soviet Government. 
We note that the 20th Soviet Party Congress, which denounced Stalin and 
his police-state policies, has joined the archives among the ‘‘unhappenings’”’ 
of Soviet life. Does this mean that the solemn declaration of the Soviet 
Government of October 1956 has also become an ‘‘undeclaration’’? If 
not, and if this declaration continues to represent the views of the Soviet 
Government, how does that Soviet Government reconcile its actions with 
its words? In any normal lexicon, the brutal invasion of Czechoslovakia 
would be a violation of those ‘‘Leninist principles’’ proclaimed in the 
declaration. 


Fulfillment of Charter Obligations 


Second, the Soviet-led invasion and occupation violates the fundamental 
principle that members of the United Nations are bound in good faith to 
fulfill their international legal obligations. This is an obligation of the 
Soviet Union and its partners, as it is of every member under the terms 
of the charter. Article 2, paragraph 2, states that: 


All Members, in order to ensure to all of them the rights and bene- 
fits resulting from membership, shall fulfill in good faith the obliga- 
tions assumed by them in accordance with the present Charter. 


Where is the fulfillment in good faith of the charter obligations of the 
U.S.S.R., Poland, Hungary, and Bulgaria? The benefits to which Czecho- 
slovakia was and is entitled include respect for its territorial integrity and 
political independence and its right to conduct its internal affairs free 
from dictatorial interference from any outside source. And Czechoslo- 
vakia was and is entitled to exercise its right of self-determination. These 
denials of the international legal rights of Czechoslovakia constitute at the 
same time violations by the Soviet Union and its partners of their charter 
obligations. Those obligations have not been fulfilled in good faith; indeed, 
they have not been fulfilled but have been ignored. 


Peaceful Settlement of Disputes 


Third, members of the United Nations are obliged to settle their inter- 
national disputes peacefully. Article 2, paragraph 3, of the charter re- 
quires that: 
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All Members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and jus- 
tice, are not endangered, 


The obligations of the Soviet Union and its partners, in the event of a 
dispute with Czechoslovakia, were and are clear: to settle that dispute 
peacefully and without resort to force. Instead, there has been an invasion 
and a continuing occupation. The results of these actions and policies 
menace the peace. Their effects—military, political, economic, psychologi- 
eal, and social—are perhaps not yet fully clear. But it is clear—-and it is 
this point my delegation wanted to make clear—that these actions do not 
concern only one group of states, as the representatives of the U.S.S.R. 
have often maintained. Even assuming the untenable notion that alliances 
permitted allies to treat their own members as undeserving of the basic 
rights of the charter, it could not be maintained that an invasion and 
occupation involving movements of masses of armed troops in the center 
of Europe is not a concern of and threat to the international community. 


Prohibitions Against Use of Force 


Fourth, the actions of the Soviet Union and its partners have violated a 
cornerstone of the charter—the prohibition of the threat or use of force 
in international relations about which my delegation spoke earlier today. 
Article 2, paragraph 4, of the charter lays down this legal obligation in the 
following terms: 


All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political in- 
dependence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations. 


The invasion of Czechoslovakia constituted a massive use of force against 
the territorial integrity of Czechoslovakia. It was equally a use of force 
against the political independence of Czechoslovakia. The continuing 
occupation is likewise a continuing use of force against Czechoslovak ter- 
ritorial integrity and political independence. Moreover, the invasion and 
occupation are completely inconsistent with the purposes of the United 
Nations, purposes which, as laid down in article 1 of the charter, include 
the maintenance of international peace and security, the peaceful settle- 
ment of disputes, the development of friendly relations based on respect 
for the principle of self-determination, international cooperation, respect 
for human rights and fundamental freedoms, and the development of the 
United Nations as a center for harmonizing national action to attain these 
joint goals. 

The very agreements the Soviet Union has forced upon Czechoslovakia 
as a condition of her return to a form of ‘‘normalization’’ acceptable to 
the Soviet Union violate the principles that the U.S.S.R. agreed to, and 
indeed promoted, only this spring at the Vienna Conference on the Law 
of Treaties. The U.S.8.R.-Czechoslovak arrangements are surely open to 
a claim of invalidity on the basis of coercion of the representatives of 
Czechoslovakia. Article 48 of the emerging convention on the law of 
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treaties as reported by the Committee of the Whole and urgently supported 
by the U.S.S.R. states that: 


The expression of a State’s consent to be bound by a treaty which 
has been procured by the coercion of its representatives through acts 
or threat directed against him personally shall be without any legal 
effect. 


A claim of invalidity could also be based squarely on Article 49—again, 
urged by the U.8.8S.R.—that: 


A treaty is void if its conclusion has been procured by the threat 
or use of force in violation of the principles of the Charter of the 
United Nations. 


Self-Determination and Nonintervention 


Fifth, the Soviet-led invasion, occupation, and political control of Czech- 
oslovakia constitute a violation of the principle of equal rights and self- 
determination of peoples. They constitute a violation of the right of the 
people of Czechoslovakia to determine their future in conditions of peace 
and tranquillity. The fundamental right of self-determination—and the 
duty of others to respect it—is a right of all peoples everywhere. That 
right, too, has been denied the people of Czechoslovakia by the invasion 
and oceupation. 

Sizth, the invasion and occupation constitute intervention in the in- 
ternal affairs of Czechoslovakia. For years the Soviet Union has stated 
on every occasion that the basis of its state policy, and the basis of that 
‘peaceful coexistence’’ which is its lifeblood in international affairs, lies 
in the twin principles of the equal sovereignty of every state and the 
consequent right of every state to be free from intervention in its internal 
affairs. The Warsaw Pact * proclaims these high goals as rights and obliga- 
tions of all pact members, rights and obligations expressly flowing to and 
from the Eastern European parties and governing the relations between 
the Eastern European parties as among themselves. In the preamble 
to the pact, the parties recite their motivation in the following words: 


. .. being desirous of further promoting and developing friend- 
ship, cooperation and mutual assistance in accordance with the prin- 
ciples of respect for the independence and sovereignty of states and 
of non-interference in their internal affairs. 


And in article 8 they undertake explicitly noninterference obligations. 
That article provides that: 


The Contracting Parties declare that they will act in a spirit of 
friendship and cooperation with a view to further developing and 
fostering economic and cultural intercourse with one another, each 
adhering to the principle of respect for the independence and sov- 
ereignty of the others and non-interference in their internal affairs. 


Indeed, it is difficult to find a single agreement to which the Soviet 
Union is a party that does not reiterate the sovereignty of the contracting 


* Reprinted in 49 AJ.ILL, Supp. 194 (1955). 


1969] CONTEMPORARY PRACTICE OF THE UNITED STATES 329 


parties and their right to determine their own futures. What do these 
people mean by such commitment? 

Nor have the Soviet Union and its partners confined themselves to 
violations of international legal obligations. Their actions are contemp- 
tuous of the clearly expressed political will of the General Assembly as 
proclaimed in the Declaration on the Inadmissibility of Intervention in 
the Domestic Affairs of States and the Protection of Their Independence 
and Sovereignty, Resolution 2131, adopted by the General Assembly in 
1965.** The proud words of the Soviet Union in sometimes claiming par- 
entage of this resolution must be put alongside the facts of invasion and 
occupation. We need only remind the Committee that the very first prin- 
ciple of the nonintervention declaration states that: 


No State has the right to intervene, directly or indirectly, for any 
reason whatever, in the internal or external affairs of any other State. 
Consequently, armed intervention and all other forms of interference 
or attempted threats against the personality of the State or against 
its political, economic and cultural elements, are condemned. 


The nonintervention declaration goes on to state, in paragraph 5, that: 


Every State has an inalienable right to choose its political, eco- 
nomic, and social and cultural systems, without interference in any 
form by any other State. 


The principles of state conduct, too, have been violated by the Soviet 
invasion and occupation. 


Definition of Aggression 


A comparison of Soviet words and deeds would be incomplete without 
some reference to the efforts of the U.S.S.R. to bring about an authorita- 
tive definition of the concept of ‘‘aggression.’’ The facts of invasion and 
occupation fare poorly with Soviet words and Soviet proposals. The 
current Soviet definition of the concept of aggression proclaims that in- 


vasion cannot ‘‘. . . be justified by any arguments of a political, strategic 
or economic nature. ... In particular the following may not be used as 
justifications : 


A. The internal position of any State, as for example: 
(b) Alleged shortcomings of its administration ; 


(d) Any revolutionary or counter-revolutionary movement, civil 
war, disorders or strikes; 

(e) The establishment or maintenance in any State of any political, 
economic or social system.”’ 


Yet such defense as the Soviet Union has sought to raise in answer to 
the charge of intervention in the internal affairs of Czechoslovakia has 
been based on just such assertions and alleged ‘‘justifications.’’ 


*# Reprinted in 60 A.J.I.L. 662 (1966). 
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No Legal Basis for Soviet Action 


Mr. Chairman, the Soviet Union has not tried to provide a serious 
and coherent legal defense of its actions. What possible legal rights have 
been suggested in defense of the invasion and occupation of Czechoslo- 
vakia ? 

All countries recognize that the prohibition of the threat or use of force 
in article 2, paragraph 4, of the charter is not an absolute prohibition. 
There are three exceptions to the prohibition. Thus, a member may 
exercise its inherent right of self-defense in the event of armed attack; 
it may join in the employment of armed force by a regional agency acting 
within the rules laid down in chapter VIII of the charter; and it may, of 
course, join in the use of armed force authorized by a competent organ 
of the United Nations, such as the Security Council and in certain cir- 
cumstances the General Assembly. 

Article 51 of the charter preserves the inherent right of individual and 
collective self-defense if an armed attack occurs until such time as the 
Security Council has been able to take the measures necessary to main- 
tain the peace. The same right of self-defense is embodied in article 4 of 
the Warsaw Pact, which states explicitly that the fundamental condition 
precedent to exercise of the right of self-defense is an armed attack. Now, 
even the Soviet Union has not made any claim that there was an actual 
or impending attack by Czechoslovakia or anyone else against the Soviet 
Union. 

The Soviet Union has, on the other hand, suggested that there might 
have been in train preparations for an armed attack against Czechoslovakia 
and that the imminence of this attack justified Soviet actions. But no 
evidence has been put forward from any quarter to justify the imminence 
of an armed attack from any quarter. Moscow has only been able to 
point to the existence of one cache of small arms in northwestern Bohemia. 
Even according to the Soviet version, the arms cache contained not a 
single armored personnel carrier, tank, or airplane. The idea that an 
armed attack was to be launched by Western European states on Czecho- 
slovakia conducted with pistols is ludicrous and pathetic. 

In the absence of any factual basis for asserting a right of self- 
defense against armed attack, the Soviet Union has claimed that its actions 
are justified by a so-called ‘‘danger of counter-revolution.’’ But the 
charter does not recognize any right of self-defense against ‘‘ecounterrevo- 
lution.’ No matter the intimacy of one country with another, neither 
may claim a right to invade the territory of its friend because of a threat 
of counterrevolution. In this regard, it must be stressed that the charter 
governs the relations between all member states, including Eastern Euro- 
pean states. These countries are entitled to charter rights and the ob- 
servance of charter duties in their relations among themselves. Equally 
important, respect and concern for the charter is the responsibility of 
every member of the United Nations. From a legal point of view, there 
is no basis for asserting that the relationships of the Hastern European 
states among themselves are the concern of that group of states alone. 
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No more could the other exceptions to the prohibition against the use 
of force be used to justify what has taken place. The Soviet-led invasion 
was totally incompatible with the purposes and principles of the charter 
and, for this reason alone, no claim could be made that the invasion con- 
stituted the action of a regional agency acting properly under chapter 
VIII of the charter. The requirement of consistency of regional action 
with the charter is made explicit by article 52, paragraph 1, which accepts 
the role of regional agencies “‘provided that such arrangements or agencies 
and their activities are consistent with the Purposes and Principles of 
the United Nations.”’ 

There would be a considerable irony in any Soviet effort to claim the 
benefits of chapter VIIL in view of the fact that the U.S.S.R. has for 
years consistently tried to read that chapter out of the charter. Indeed, 
no member of the Warsaw Pact has ever asserted that the pact is a re- 
gional agency under chapter VIIT, and no such claim could at this late 
stage properly be put forward. 

Needless to say, no United Nations organ authorized or could have been 
competent to authorize the invasion and oceupation of Czechoslovakia. 

The Soviet Union has sought with considerable vigor to prove that Soviet 
and other military units crossed over into Czechoslovakia and remain there 
at the invitation of the Czechoslovak Government and people. No one has 
yet discovered who issued the alleged invitation. Indeed, one of the 
poignant stories reportedly making the rounds in Budapest has one citizen 
asking another: What are 600,000 troops doing in Czechoslovakia? An- 
swer: They are looking for those who invited them. 

But the world knows there was no invitation. In the early morning of 
August 21 Prague Radio broadcast a Government proclamation that the 
invasion had taken place without the knowledge of the Czechoslovak 
authorities. 

In his August 21 statement President Johnson said: 


The excuses offered by the Soviet Union are patently contrived. 
The Czechoslovakian Government did not request its allies to inter- 
fere in its internal affairs. No external aggression threatened Czecho- 
slovakia. 


On August 24, 1968, the Foreign Minister of the Czechoslovak Socialist 
Republic, Dr. Hajek, said in the United Nations Security Council: 


This act of use of force cannot be justified by anything. It did 
not take place upon request or demand of the Czechoslovak Govern- 
ment nor of any other constitutional organs of this Republic. 


The U.S.S.R. has sought to avoid the consequences of the absence of an 
invitation by advancing an argument that may be called ‘‘ratification.’’ 
The notion seems to be that, whatever the circumstances of the entry of 
Soviet forces into Czechoslovakia, the Czechoslovak Government and 
people have since ‘‘ratified’’ that entry and their continued presence. 
But the facts are otherwise. There is no basis whatsoever for believing 
that the Government or people of Czechoslovakia has ratified, consented to, 
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or acquiesced in the entry of the troops or their continued presence. 
Every indication appears to be that the invading troops will continue to 
be unwelcome trespassers until the day they finally take their leave. 

Mr. Chairman, no elaboration of the charter, however well-intentioned, 
can replace the charter and the overwhelming need for respect for the 
charter rules of law and principles of international morality. The tragedy 
of the situation in Czechoslovakia arose not because of ambiguity or 
obscurity of the charter, but because a willful group of men saw their 
interests as more important than the charter and the international com- 
munity. But this Committee must proceed with its work as best we can. 
The aftermath of Czechoslovakia will make that work more difficult, but 
we are determined that it shall not be made impossible. 

(U.S./U.N. Press Release 135; 59 Dept. of State Bulletin 396 (1968).) 


South African membership in UNCTAD 


On December 18, 1968, the General Assembly rejected a proposed 
resolution (U.N. Doe. A/C.2/0.1022) that would have suspended South 
Africa from membership in the U.N. Conference on Trade and Develop- 
ment (UNCTAD). Ambassador James Russell Wiggins, United States 
Representative to the United Nations, explained United States opposition 
to the proposed resolution in the following statement made in Plenary: 


The General Assembly is face to face with a crisis involving an ancient 
dilemma: the dilemma of ends and means. 

The overwhelming majority among us strongly desire to achieve a just 
end: namely, to abolish the evil system of apartheid in South Africa. 
It is now proposed to promote that just end by what my Government 
believes to be an unjust and unwise means: namely, to strip South Africa 
of certain rights and privileges to which it is entitled as a member of the 
United Nations, and of which the Assembly acting alone may not legally 
deprive it. 

Let me emphasize that we oppose this plan because of our deep concern 
for the future of the United Nations—not out of any solicitude whatso- 
ever for the system of apartheid. 

The United States Government has for many years shown its opposition 
to apartheid by both word and deed. 

Unfortunately, the proposal now before us holds no promise of being 
effective in suppressing apartheid. I know it expresses the honest feel- 
ings of indignation which its authors feel against South Africa. But there 
is no reason to believe that it would hasten the end of apartheid. The 
injury it would inflict would not be on South Africa, but on the institution 
of the United Nations. 

It is important to note that the proposal is not simply to ‘‘change the 
membership’’ of UNCTAD. That body was constituted by the Assembly 
itself to include all states members of the United Nations, the Specialized 
Agencies, and the International Atomic Energy Agency. Under the 
present resolution it would remain so constituted. Only one exception 
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would be made, the suspension of one member, singled out by name: 
South Africa. That suspension is clearly not a change in the general 
membership but rather a sanction against one member. 

Membership in UNCTAD, given the inclusive basis on which that body is 
constituted, is clearly one of the rights and privileges of membership in 
the United Nations. If it is proposed to take such a right away from 
any member, such a step must follow the provisions of the Charter set 
forth in Articles 5 and 6. 

These are not just our views, they are the views of the Legal Counsel 
of the United Nations which have been referred to by several other 
speakers. These rules and procedures are laid down in the Charter to 
assure equal treatment for all members of the United Nations. The 
pending resolution would deny such equal treatment to one member. It 
is thus a violation of one of the most fundamental principles of the 
Charter: that principle set forth in Article 2, paragraph 1, that ‘‘The 
Organization is based on the principle of the sovereign equality of all its 
Members.” By adopting this resolution we would, in effect, be treating 
Article 2, paragraph 1, as if it contained the words: ‘“‘except such Mem- 
bers as the General Assembly may decide from time to time do not 
deserve to be treated as sovereign equals.’’ 

When we seek to deny to any member any of the rights that flow from 
membership in the United Nations, we thereby put in jeopardy all the 
rights of all members. An unlawful act against my neighbor—whether 
he be guilty or not—is an act against the community. 

If we are to live together with one another in anything but chaos, we 
must have reliable safeguards of law and due process by which each may 
be protected against the hostility of others. 

All of the nations we represent look to the United Nations as a great 
instrument of peace and justice. It is often a weak instrument, because 
it cannot go faster than the concerted will of its members will permit 
it to go. Yet it has done noble services to both peace and justice. Among 
those services, none is nobler than the assistance the United Nations has 
rendered to the cause of independence, self-determination, and human 
rights for a billion human beings inhabiting the former colonial areas of 
the world. 

That work is not finished. We are facing now some of its last and 
most difficult chapters. Together, we, the United Nations, can and will 
finish that work. But if we are to fall apart, if the law which is so 
essential to this community of ours is so weakened by arbitrary exceptions 
that no member, strong or weak, dare depend upon it, then I fear we 
shall be able to do little together. It will be a matter of each nation for 
itself; and the future will look very dark indeed. 

If this resolution is adopted, the Assembly will be telling the world 
what the world already knows: that it detests and deplores apartheid; 
but, sadly and ominously, it also will be telling the world that in the 
United Nations General Assembly there is no law, no provision of the 
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Charter, no guarantee of the legal rights of any nation, that may not be 
overridden if it obstructs the majority will. 
We will therefore oppose this resolution. 
(U.S./U.N. Press Release 248 (1968) ; 60 Dept. of State 
Bulletin 9 (1969).) 


Sea BED AND OCEAN FLOOR 


On December 21, 1968, the U.N. General Assembly adopted four reso- 
lutions—parts A through D of Resolution 2467 (XXIII)—on the ques- 
tion of ‘‘the reservation exclusively for peaceful purposes of the sea-bed 
and the ocean floor .. . beyond the limits of present national jurisdic- 
tion... . Resolution A establishes a Committee on the Peaceful Uses 
of the Sea Bed and Ocean Floor beyond the Limits of National Jurisdic- 
tion; Resolution B requests the Secretary General to undertake a study 
of measures that may be taken to protect against possible pollution arising 
from exploration and exploitation of the sea bed and ocean floor; Resolu- 
tion C requests the Secretary General to undertake a study on the question 
of the establishment of international machinery for the promotion of the 
exploration and exploitation of the resources of this area, and the use of 
these resources in the interests of mankind; and Resolution D endorses 
the concept of an International Decade of Ocean Exploration. Set forth 
below are the texts of Resolutions A and C: 


Resolution 2467 A (XXIII ) 


The General Assembly, 

Recalling the item entitled ‘“‘Examination of the question of the reserva- 
tion exclusively for peaceful purposes of the sea-bed and the ocean floor, 
and the subsoil thereof, underlying the high seas beyond the limits of 
present national jurisdiction, and the use of their resources in the in- 
terests of mankind,’’ 

Having in mind its resolution 2340 (XXII) of 18 December 1967 con- 
cerned with the problems arising in the area to which the title of the 
item refers, 

Reaffirming the objectives set forth in that resolution, 

Taking note with appreciation of the report prepared by the Ad Hoc 
Committee to Study the Peaceful Uses of the Sea-Bed and the Ocean Floor 
beyond the Limits of National Jurisdiction, keeping in mind the views 
expressed in the course of its work and drawing upon its experience, 

Recognizing that it is in the interest of mankind as a whole to favour the 
exploration and use of the sea-bed and the ocean floor and the subsoil 
thereof, beyond the limits of national jurisdiction, for peaceful purposes. 

Considering that it is Important to promote international co-operation 
for the exploration and exploitation of the resources of this area, 

Convinced that such exploitation should be carried out for the benefit 
of mankind as a whole, irrespective of the geographical location of States, 
taking into account the special interests and needs of the developing 
countries, 


1 A/7230. 
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Considering that it is essential to provide, within the United Nations 
system, a focal point for the elaboration of desirable measures of inter- 
national co-operation, taking into account alternative actual and potential 
uses of this area, and for the co-ordination of the activities of international 
organizations in this regard, 

1. Establishes a Committee on the Peaceful Uses of the Sea-Bed and the 
Ocean Floor beyond the Limits of National Jurisdiction, composed of 
forty-two States; 

2. Instructs the Committee: 

(a) To study the elaboration of the legal principles and norms which 
would promote international co-operation in the exploration and use of 
the sea-bed and the ocean floor and the subsoil thereof beyond the limits 
of national jurisdiction and to ensure the exploitation of their resources 
for the benefit of mankind, and the economie and other requirements 
which such a régime should satisfy in order to meet the interests of 
humanity as a whole; 

(6) To study the ways and means of promoting the exploitation and 
use of the resources of this area, and of international co-operation to that 
end, taking into account the foreseeable development of technology and 
the economie implications of such exploitation and bearing in mind the 
fact that such exploitation should benefit mankind as a whole; 

(c) To review the studies carried out in the field of exploration and 
research in this area and aimed at intensifying international co-operation 
and stimulating the exchange and the widest possible dissemination of 
scientific knowledge on the subject; 

(d) To examine proposed measures of co-operation to be adopted by 
the international community in order to prevent the marine pollution 
which may result from the exploration and exploitation of the resources of 
this area; 

3. Also calls upon the Committee to study further, within the context of 
the title of the item, and taking into account the studies and international 
negotiations being undertaken in the field of disarmament, the reservation 
exclusively for peaceful purposes of the sea-bed and the ocean floor with- 
out prejudice to the limits which may be agreed upon in this respect; 

4. Requests the Committee: 

(a) To work in close co-operation with the specialized agencies, the 
International Atomic Energy Agency and the intergovernmental bodies 
dealing with the problems referred to in the present resolution, so as to 
avoid any duplication or overlapping of activities; 

(b) To make recommendations to the General Assembly on the questions 
mentioned in paragraphs 2 and 3 above; 

(e) In co-operation with the Secretary-General, to submit to the General 
Assembly reports on its activities at each subsequent session; 

5. Invites the specialized agencies, the International Atomic Energy 
Agency and other inter-governmental bodies including the Intergovern- 
mental Oceanographic Commission of the United Nations Educational, 
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Scientific and Cultural Organization to co-operate fully with the Com- 
mittee in the implementation of the present resolution. 


Resolution 2467 © (XXII) 


The General Assembly, 

Having considered the item entitled ‘‘Examination of the question of 
the reservation exclusively for peaceful purposes of the sea-bed and the 
ocean floor, and the subsoil thereof, underlying the high seas beyond the 
limits of present national jurisdiction, and the use of their resources in 
the interests of mankind,” 

Reaffirming that exploration and exploitation of the resources of the 
sea-bed and the ocean floor, and the subsoil thereof, should be carried out 
for the benefit of mankind as a whole, taking into special consideration 
the interests and needs of the developing countries, 

Recalling that international co-operation in this field is of paramount 
Importance, 

Bearing in mind its resolution 2467 A (XXIII) establishing the Com- 
mittee on the Peaceful Uses of the Sea-Bed and the Ocean Floor beyond 
the Limits of National Jurisdiction, and the mandate entrusted to it, 

1. Requests the Secretary-General to undertake a study on the question 
of establishing in due time appropriate international machinery for the 
promotion of the exploration and exploitation of the resources of this 
area, and the use of these resources in the interests of mankind, irrespec- 
tive of the geographical location of States, and taking into special con- 
sideration the interests and needs of the developing countries, and to 
submit a report thereon to the Committee on the Peaceful Uses of the Sea- 
Bed and the Ocean Floor beyond the Limits of National Jurisdiction for 
consideration during one of its sessions in 1969; 

2. Calls upon the Committee to submit a report on this question to the 
General Assembly at its twenty-fourth session. 

(U.N. Press Release GA-3890, Pt. II, p. 25 (1968).) 


JUDICIAL DECISIONS 


Alona E. Evans 


Unirep Srares Case Nores 


Jurisdiction—ports—foreign shippers trading with United States ports 
—territorial state’s power to regulate foreign traders-—territorial 
state’s control of dual-rate (exclusive patronage) freight contract 
system organized by foreign and domestic carriers—the law of the 
United States 


ARMEMENT DEPPE, S. A. v. UNITED Stares. 399 F. 2d 794. 
U. S. Ct. App., 5th Cir., August 8, 1968. 


The United States brought an action against nine foreign common car- 
rier steamship lines, members of the Continental-U.S.A. Gulf Westbound 
Freight Conference, to recover penalties for the Conference’s violations of 
Sections 14(b) and 15 of the Shipping Act of 1916 as amended (46 U.S.C. 
§§813(a), 814). The Act had been amended in 1961 so as to permit limited 
use of dual-rate (exclusive patronage) contracts’ by conference carriers 
engaged in American foreign commerce, provided that certain substantive 
provisions of Section 14(b) were included in such contracts and that the 
said contracts had been approved by the Federal Maritime Commission.’ 
According to Section 15, failure to conform to these requirements would 
carry a penalty of $1,000 per day for each violation of Section 14(b). The 
carriers did not meet the new conditions by the deadline of April 3, 1962. 
They dissolved the conference on August 15 of that year, thus terminating 
their dual-rate contracts. In a civil action, the United States sought to re- 
cover penalties of $1,000 per day for the period April 3 to August 15, 1962. 
The District Court denied defendants’ motion to dismiss. An interlocutory 
appeal was taken to the Court of Appeals which affirmed the trial court’s 
decision. 

The Court of Appeals was asked to decide whether Congress may extend 
United States jurisdiction over foreign carriers trading with American 
ports so as to subject such carriers to penalties for their failure to comply 
with American law and, if Congress had such power, whether the amend- 
ments to the Shipping Act of 1916 had been designed to apply to dual-rate 
contracts concluded by such carriers. The appellants admitted that a 

1The Court of Appeals defined a dual-rate contract as ‘f. . . one under which 
shippers, by agreement, tender all or any fixed portion of their cargo destined for 
certain designated American ports to conference carriers, as a result of which they 
pay a lower rate for the shipping of commodities than other shippers.’’ 399 F.2d 
794 at 796. (Footnotes by the court omitted.) 

2The court noted that this amendment followed the decision of the Supreme Court 


that dual-rate contracts violated the 1916 Act. Federal Maritime Board v. Isbrandtsen 
Co., 356 U. S, 481 (1958). 
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merchant ship voluntarily entering a foreign port is subject to the juris- 
diction of the territorial state. They contended, however, that where, as 
in the instant case, dual-rate contracts have been concluded by foreign 
shipowners with foreign shippers in a foreign country, these agreements 
could not be reached by the Shipping Act of 1916 as amended. Examina- 
tion of a sample contract submitted in the record indicated that the 
shippers had agreed that the shipments covered thereunder were to be 
transported by the carriers ‘‘. . . to the United States through any port 
... in the Gulf of Mexieo....’’% The Government argued that such a 
contract would have to conform to the requirements of Section 14(b). In 
sustaining the Government’s contention, Judge Ainsworth said: 


We have no difficulty, therefore, holding that under the power which 
Congress has to regulate commerce with foreign nations under Art. I, 
88 of the Constitution, it has authority to enact laws regulating the 
shipping contracts of foreign-owned shipping lines regardless of the 
fact that the contracts are executed in foreign countries with foreign 
nationals, inasmuch as the contracts are to be used, employed, and 
carried out in American foreign commerce in the delivery of goods 
to American ports. Consummation of the contracts is, therefore, by 
acts which are ultimately performed in the United States—thus mak- 
ing them subject to the laws of this nation. The only logical conclu- 
sion fairly to be reached is that foreign-owned ships which use our 
American ports must comply with the laws of the United States in 
connection with shipping contracts and specifically with the employ- 
ing of the dual-rate contract system.* 


Warsaw Convention—carrier’s liability for personal injury sustained 
by disembarking passenger—definition of ‘‘successive carrier’’— 
original carrier not liable for passenger’s injuries sustained on suc- 
cessive carrier 


Briscor v. COMPAGNIE NATIONALE Arr France. 290 F. Supp. 863. 
U. S. Dist. Ct., S.D.N.Y., September 30, 1968. 


A suit was brought against Air France for damages for personal injuries 
sustained by plaintiff while disembarking from an aircraft operated by 
Yugoslav Airways. Plaintiff showed that she had purchased a round-trip 
ticket from Air France for travel from New York to Belgrade by way of 
Paris. The dates and flight numbers for her return from Belgrade by way 
of Paris were not specified other than her date of arrival in New York. 
As she decided to leave Belgrade on a day on which Air France had no 
flights, Air France booked her on Yugoslav Airways for the flight to Paris. 
The injury was sustained at a stop made by the Yugoslav aireraft at 
Munich. Plaintiff moved for summary judgment on the issue of liability, 
leaving only the amount of damages for trial. The court denied the motion 
and directed summary judgment for the defendant. 

The liability of Air France in this action depended upon the determina- 
tion of the status of Yugoslav Airways in the contract. If it were a “‘suc- 


8399 F.2d 794 at 798. Emphasis by the court. 
4 Ibid. 798-799. 
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cessive carrier” within the terms of Article 30 of the Warsaw Convention, 
then plaintiff’s action could not be brought against Air France. Plaintiff 
argued that her ticket provided for transportation entirely by Air France. 
Judge Wyatt held, however, that the change made in the ticket in Belgrade 
at the instance of plaintif and with the approval of Air France consti- 
tuted the completion and amendment of the original contract of trans- 
portation entered into by the parties in New York, so that Yugoslav Air- 
ways became a ‘‘successive carrier’’ within the meaning of Article 30. 
Consequently, no liability accrued to Air France. The court noted that, 
although Air France had not moved for summary judgment, the court had 
authority to enter such judgment on its behalf. 


Warsaw Convention—jurisdiction over carrier—limitation of carrier’s 
liability by venue provisions of convention—adequacy of notice to 
passengers of limitation of carrier’s liability under convention—state 
succession—convention not applicable to international flight origi- 
nating and terminating in state not party to convention—Singapore 
not bound by convention in 1966—international law—relation to 
municipal law—treaties—validity of treaty under municipal law— 
necessity of treaty conformity to Constituiton—the law of the United 
States 


BURDELL v. CANADIAN PACIFIC AIRLINES, Lrp. ET au. No. 66 L 10799. 
Circuit Court, Cook County, I., November 7, 1968. 


An action to recover damages for wrongful death was brought against 
Canadian Pacific Airlines, Ltd., by the heirs of Frank Burdell who was 
killed in Tokyo in 1966 in the crash of an aircraft operated by the carrier. 
At the time of the accident, the decedent, an American national and resi- 
dent of Illinois, was domiciled in Singapore as the Far Eastern representa- 
tive of an Illinois firm. The carrier moved to dismiss the suit on the 
grounds that under the terms of the Warsaw Convention? the Illinois 
court lacked jurisdiction over the subject matter or, in the alternative, that 
venue was improper. The court denied the motion and ordered defendants 
to answer the complaint. 

Although Canadian Pacific Airlines, Ltd., would ordinarily be subject 
to the jurisdiction of the Illinois court as it does business in that state, the 
carrier argued that the present action could not be brought there because 

1 Convention for the Unification of Certain Rules Relating to International Trans- 
portation by Air, 1929, 49 Stat. 3000; 137 League of Nations Treaty Series 11; 28 
A.JLL, Supp. 84 (1934), Art. 30 provides, inter alia: 

‘*(1) In the case of transportation to be performed by various successive carriers 
and falling within the definition set out in the third paragraph of Artiele 1, each 
carrier who accepts passengers, baggage or goods shall be subject to the rules set out 
in this convention, and shall be deemed to be one of the contracting parties to the 
contract of transportation insofar as the contract deals with that part of the trans- 
portation which is performed under his supervision. 

‘t (2) In the ease of transportation of this nature, the passenger or his representative 
ean take action only against the carrier who performed the transportation during 
which the accident or the delay oceurred, save in the ease where, by express agree- 
ment, the first carrier has assumed liability for the whole journey.’’ 49 Stat. 3000 at 
3021. 2 Cited note 1 above. 
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such forum would not qualify as the proper venue under the terms of 
Article 28 of the Convention. Judge Bua observed that this line of rea- 
soning essentially broadened the limitation on the liability of the carrier 
as provided in Article 22 * by forcing plaintiffs to bring suit in Singapore, 
Hong Kong, or in Canada. This situation, together with the fact that the 
statement of carrier liability in the ticket in this case was printed in the 
‘‘Lilliputian’’ type which had been held by the Court of Appeals for the 
Second Cireuit to constitute inadequate notice of liability under the Con- 
vention,® led the court to find that the venue provisions of Article 28 did 
not apply in the present case. 

Although decedent’s journey included stops in Bangkok, Hong Kong, 
and Tokyo, the court was satisfied that Singapore was the place of origin 
and of destination within the meaning of the Convention. The question 
was then raised as to whether Singapore had been party to the Convention 
on the date of purchase of the ticket or on the date of the accident. The 
court was informed by the Government of Poland, depositary for adher- 
ences to the Convention, that Singapore had not adhered to the Convention 
as of either relevant date. In the opinion of the court it followed that the 
Convention could not be invoked in this case. 

Among their objections to defendant’s motion to dismiss, the plaintiffs 
argued that the restrictive provisions of the Convention violated the Fifth, 
Ninth, and Fourteenth Amendments to the United States Constitution. 
Judge Bua examined at some length the validity of this constitutional issue 
which he noted had not been previously raised in State or Federal courts 
at the appellate level. Referring to the American Law Institute’s Restate- 
ment, Foreign Relations Law (1965), §117(d), case law, and the writings 
of publicists, the court held that 


... the Warsaw Convention Treaty, and any treaty, is subject to the 
Constitution of the United States, and any provision of a treaty which 
purports to take away a right of a citizen, provided for by the Con- 
stitution, is invalid as to that citizen.’ 


The court reviewed the history of the Convention with regard to the 
restrictions on venue and the limitation of carrier liability to 125,000 
francs (e. $8,300). Recognizing that such restrictions might have had some 


&*€(1) An action for damages must be brought, at the option of the plaintiff, in 
the territory of one of the High Contracting Parties, either before the court of the 
domicile of the earrier or of his principal place of business, or where he has a place 
of business through which the contract has been made, or before the court at the place 
of destination. 

‘t (2) Questions of procedure shall be governed by the law of the court to which the 
case is submitted.’’ 49 Stat. 3000 at 3020-3021. 

4 Art. 22 provides, inter alia: ‘*(1) In the transportation of passengers the liability 
of the carrier for each passenger shall be limited to the sum of 125,000 franes. Where, 
in accordance with the law of the court to which the case is submitted, damages may 
be awarded in the form of periodical payments, the equivalent capital value of the 
said payments shall not exceed 125,000 frances. Nevertheless, by special contract, the 
carrier and the passenger may agree to a higher limit of liability.’’ Ibid. 3019, 

5 Lisi v. Alitalia-Linee Aeree Italiane, 370 F.2d 508 (2d Cir., 1966), 61 A.J.L.L. 812 
(1967), aff’d. by equally divided court, 390 U. S. 455 (1968). 

8 No. 66 L 10799, p. 14. 
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justification when international air traffic was in its infancy, the court 
cited the increase in such traffic in recent years and noted the marked dis- 
crepancy between settlements obtained under the Convention and those 
obtained uncer ordinary air insurance coverage, an average of $6,489 per 
passenger fatality under the former, as compared with $38,499 under the 
latter, between 1950 and 1964. Judge Bua concluded: 


The Court finds that the venue provisions and damage limitation 
provisions of the Warsaw Convention Treaty are unconstitutional, as 
applied to this case; that such provisions deny to the plaintiffs due 
process and equal protection of law guaranteed to them by their Con- 
stitution. 

The Court finds that the Warsaw Convention Treaty provisions 
which would restrict the right of the plaintiffs to bring this action 
against defendant airline in a duly constituted court of the United 
States which would otherwise have jurisdiction, are unconstitutional 
and therefore, unenforceable. 

The Court further finds that the provisions of the Warsaw Conven- 
tion Treaty which would restrict damages in this case to approxi- 
mately $8,300 are unconstitutional and therefore not enforceable be- 
cause they violate the due process and equal protection clauses of the 
United States Constitution. The Court finds that such provisions are 
arbitrary, irresponsible, capricious and indefensible as applied to this 
ease, in that such provisions would attempt to impose a damage limita- 
tion of considerably less than the undisputed pecuniary losses and 
damages involved in this case. Such unjustifiable, preferential treat- 
ment of airlines is unconstitutional. The Court finds that such pref- 
erential discrimination to airlines does not apply to manufacturers or 
even to the United States Government. As pointed out by the plain- 
tiffs, this could result in an absurd situation in which, in this case, 
Douglas Aircraft Company, if liable under either the strict liability 
rule or because of common law negligence, might be required to pay 
damages of $591,700, if a verdict of a jury were $600,000. Canadian 
Pacific Airlines, which might be considered much more negligent and 
at fault than this defendant manufacturer, would be permitted to 
escape with the nominal payment of approximately $8,300. The Gov- 
ernment enjoys no immunity or restriction of liability. Thus, in a 
similar situation involving the Government as an additional defendant, 
the United States Government would be required to pay damages 
similar, comparatively, to that of the manufacturer. The Court con- 
siders that there is no basis for this unequal and discriminatory treat- 
ment of common carrier airlines, engaged in international travel, and 
that there is no legal or rational basis for this discriminatory treat- 
ment.” 


Inheritance by non-resident alien—statutory requirement of reciproc- 
ity—proof of reciprocity in absence of treaty—the law of Iowa 


In Re Estate or MILLERS. 159 N.W. 2d 441. 
Supreme Court of Iowa, June 11, 1968. 


An Iowa decedent left her estate to an heir residing in Estonia. At the 
time of settlement of the estate, the decedent’s son, an alien resident of 
Iowa, sought to assert a claim to the residuum. The trial court awarded 


7 Ibid. 25-26. Norm: Defendants did not answer but filed a motion for leave to 
appeal.—Ep. 
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the personal property in the estate to him on grounds that the Estonian 
heir had not proved the existence of reciprocal inheritance rights between 
Estonia and the United States within the terms of Iowa law and that she 
had been in default in presenting her claim to the estate. On appeal, the 
Supreme Court of Iowa reversed the trial court’s holding and remanded 
the cause for further proceedings. 

In common with several other States, Iowa conditions the validity of a 
testamentary gift to a non-resident alien upon the existence of the recip- 
rocal right of a United States national to inherit in the alien’s country. 
The alien has the burden of proof of the existence of such reciprocal right.+ 
In the present case, the trial court held that the only acceptable proof of 
such reciprocal right would be a treaty provision dealing with the matter. 
The record showed that there was no relevant treaty. Justice Moore of 
the Supreme Court agreed that a treaty provision would constitute persua- 
sive evidence of a reciprocal right; however, he found nothing in the 
statute to indicate that proof by treaty was required. In his opinion such 
a construction would unduly restrict the capacity of Iowa citizens to dis- 
pose of their estates to non-resident heirs. Furthermore, this construction 
ran counter to recent judicial interpretation of the identical provision in 
California law.? The court held that satisfactory proof of the existence 
of a reciprocal right of inheritance as between the United States and 
Estonia, now a Union Republic of the U.S.S.R., was provided by testimony 
by a highly qualified American expert in Soviet law, an affidavit from an 
official in the First Moscow State Notarial Office who administers inherit- 
ance law, and information from the United States Department of State 
regarding the process of transmission of inheritances to Estonian nationals 
residing in the Soviet Union. 

The appellee’s attempt to argue that the Estonian heir had not pleaded 
Estonian law within the terms of the lowa rule regarding proof of foreign 
law was ruled untenable by the court in view of his stipulation that the 
expert testimony about Estonian law should be admitted into the record. 
As for the trial court’s finding that the appellant was in default, an exami- 
nation of the circumstances led Justice Moore to conclude that her delay 
in contesting the action arose from her difficulty in securing satisfactory 
representation. In his opinion, a hearing on the merits of the case must 
take precedence over any consideration of a complaint about delay and 
procrastination on the part of the Estonian heir. 

1 See. 567.8, Code, 1962, 1966, was quoted by the court as providing: ‘‘(1) The right 
of aliens not residing within the United States or its territories ... to take personal 
property in this state by succession or testamentary disposition, upon the same terms 
and conditions as residents and citizens of the United States is dependent in each 
ease upon the existence of a reciprocal right upon the part of citizens of the United 
States to take personal property upon the same terms and conditions as residents and 
citizens of the respective countries of which such aliens are residents. (2) The burden 
shall be upon such non-resident aliens to establish the fact of existence of the recipro- 
cal right set forth in subsection 1.’’ 159 N.W. 2d 441 at 442-443, 

2#.g., In re Estate of Larkin, 52 Calif. Reporter 441, 416 Pac. 2d 473 (Sup. Ct. 


Calif., 1966); In re Estate of Chichernea, 57 Calif. Reporter 135, 424 Pac, 2d 687 (Sup. 
Ct. Calif., 1967), 61 A.J.I.L. 1067 (1967). 
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Sovereign immunity—immunity from attachment of bank account— 
“Tate Letter” doctrine—Depariment of State recommendation that 
immunity not warranted—court’s authority to recognize sovereign 
immunity despite Department of State’s recommendation 


N. Y. WorLD’s Fam 1964-1965 Corp. v. REPUBLIC of Guinea. 159 
N. Y. Law Journal 15. 
Supreme Court, Special Term, Queens County, N. Y., June 27, 1968. 


Plaintiff attached the bank account of the defendant in order to acquire 
¿n rem jurisdiction in an action to recover unpaid rents and damages to 
real property which the defendant had allegedly occupied on the grounds 
of the New York World’s Fair. The defendant, pleading sovereign immu- 
nity, moved to vacate the attachment. The court granted the motion. 
Justice Fitzpatrick said: 


In an opinion letter issued at the request of the ambassador of the 
defendant, the United States State Department suggested that de- 
fendant is not entitled to sovereign immunity in this action. The 
conclusion of the State Department is based on the authority of its 
so-called ‘‘Tate Letter” (26 State Dept. Bulletin 984 [1952]), in 
which it suggests that a sovereign is immune with regard to its public 
acts but not with respect to private acts. Defendant’s contention that 
the courts have granted immunity with regard to acts of a sovereign 
which were commercial in nature is well taken (see Dexter & Car- 
penter v. Kunglig Jarnvagsstyrelsen, 43 F. 2d 705; Rich v. Naviera 
Vacuba S. A., 197 F. Supp. 710, aff’d 295 F. 2d 24; Weilamann v. 
Chase Manhattan Bank, 21 Mise. 2d 1086). The court is not unaware 
that the opinion letter of the State Department is not binding upon it 
(see Dexter & Carpenter v. Kunglig Jarnvagsstyrelsen, supra; Rich 
v. Naviera Vacuba 8. A., supra). However, the court sees no reason 
not to follow the rationale of the ‘‘Tate Letter,’’ the applicability of 
which is clearly suggested by the secretary of state (see Rich v. 
Naviera Vacuba S. A., supra.) 

In view of the clear declaration by the ambassador of the defendant 
that the account is ‘‘used for governmental purposes of the Republic 
of Guinea’’ and in view of the fact that plaintiff offers no evidence to 
support its conclusory statement that the account was used in the 
operation of defendant’s pavilion on the 1964-1965 World’s Fair, 
the application is granted.? 


Sovereign immunity—methods of determining—plea may be suggested 
by Department of Siate—where plea of sovereign immunity is sub- 
mitted to court, determination of issue must be made by court— 
burden of proof rests upon party making plea 


Pan American TANKERS Corp. v. Repupiic oF Vimet-Nam. 291 F. 
Supp. 49. 
U. S. Dist. Ct., S.D.N.Y., October 11, 1968. 


A petition for an order to compel arbitration (9 U.S.C. §§4, 8 (1964)) 
was sought by plaintiffs, owners and operators of three vessels of American 
registry, in a dispute with the Ministry of Economy of the Republic of 


1159 N, Y. Law Journal 15 (June 27, 1968). 
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Viet-Nam and two Vietnamese companies over defendants’ refusal to allow 
cement to be unloaded from plaintiffs’ vessels. This petition followed 
plaintiffs’ filing of a complaint in personam with maritime attachment and 
garnishment. The Republie of Viet-Nam did not answer the complaint in 
admiralty but appeared specially to oppose the motion for arbitration on 
grounds of sovereign immunity. The defendant companies did not appear 
generally or specially. The court reserved decision on the motion to com- 
pel arbitration pending determination of the question whether the plea of 
sovereign immunity controlled the proceedings. 

In regard to the defense of sovereign immunity, Judge Herlands was 
not satisfied with the views of either party as to its resolution. The Re- 
publie sought to defer proceedings until the Department of State had indi- 
cated whether immunity should be recognized, while the plaintiffs sug- 
gested that the court approach the Department directly for its views on 
the matter. In the court’s opinion, the former solution would cause ap- 
preciable delay in the proceedings, thereby inconveniencing creditors and 
seamen who had wage claims, while the latter course might be deemed 
prejudicial to the positions of the parties. Judge Herlands held that, once 
pleaded, the issue of sovereign immunity should be determined by the 
eourt. At the same time the Republic was not precluded from raising the 
issue through the diplomatic channel. As the plea of sovereign immunity 
was offered as a defense, the burden of proof rested upon the Republic 
of Viet-Nam. 


International trade—defimition of export trade—trade with Republic 
of Korea under United States foreign aid program not exempted 
from anti-trust law where American participation predominates 


Unirep States v. CONCENTRATED PHOSPHATE Export ASSOCIATION, 
Inc., pr AL. 37 U.S.L.W. 4045; 393 U. S. 199. 
U. S. Supreme Court, November 25, 1968. 


A civil anti-trust suit was brought by the Government against the de- 
fendant Association on grounds that eleven sales of concentrated phos- 
phates made by the defendant to the Republie of Korea between 1961 and 
1966 violated Section 1 of the Sherman Act as amended (26 Stat. 209 
(1890); 15 U.S.C. §1 (1964)). The Association replied, inter alia, that 
their sales fell within the category of ‘‘export trade’’ as defined in the 
Webb-Pomerene Act (40 Stat. 517, §2 (1918); 15 U.S.C. §62 (1964)) and 
so were exempted from anti-trust liability under the Sherman Act. The 
trial court found for the defendants and dismissed the complaint. On 
direct appeal, the Supreme Court, in a 6-to-2 decision, reversed the trial 
court and remanded the case. 

The appellees argued at the outset that the case was moot because recent 
regulations of the Agency for International Development (AID) forbade 
Webb-Pomerene associations to bid on procurement contracts where pro- 
curement was limited to United States suppliers and because the Associa- 
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tion had been terminated as a result of this regulation. Justice Marshall 
found that neither argument supported this contention. 

With regard to the main issue as to whether the Association’s transac- 
tions fell within the ‘‘export trade’’ exemption from the anti-trust law, 
the Court observed that these procurement transactions were not interna- 
tionally competitive in the ordinary sense but were controlled by the Gov- 
ernment or the Republic of Korea subject to the general supervision of 
AID. Justice Marshall said: 


... We must look at the economic reality of the relevant transactions. 
Here, although the fertilizer shipments were consigned to Korea and 
although in most eases Korea formally let the contracts, American 
participation was the overwhelmingly dominant feature. The burden 
of noncompetitive pricing fell, not on any foreign purchaser, but on 
the American taxpayer. The United States was, in essence, furnishing 
fertilizer to Korea. AID selected the commodity, determined the 
amount to be purchased, controlled the contracting process, and paid 
the bill. The foreign elements in the transactions were, by comparison, 
insignificant. It stretches neither the language nor the purpose of 
the Act to determine that such sales are not ‘‘exports.’’? 


In a dissenting opinion, Justices White and Stewart stated that the 
majority decision ‘‘.. . conforms neither to the plain meaning of the word 
‘exports’ nor to the underlying purposes of the Webb-Pomerene Act... . 
In any ordinary sense, these ‘goods’ were ‘exported from the United 
States.’ ’’? 


War—legality of—Umnited States military activities in Viet-Nam— 
limits of criminal liability under Charter of International Military 
Tribunal, Nuremberg—enforcement of United States Selectwe Serv- 
ice Act—limits of judicial competence to inquire into conduct of 
foreign or military policy 


UNITED States V. VALENTINE. 288 F. Supp. 957. 
U.S. Dist. Ct., Puerto Rico, August 20, 1968. 


Eleven citizens of Puerto Rico were prosecuted for refusing to be in- 
ducted into the United States armed forces in violation of 50 U.S.C. App. 
§§454, 462 and Selective Service Regulations §1632.14(b) (5). They moved 
for dismissal of the indictments on various procedural and substantive 
grounds, challenging, inter alia, the constitutionality of conducting pro- 
ceedings in English in the District Court in Puerto Rico and of the ap- 
plication of the Selective Service Act to Puerto Rico. In a memorandum 
opinion and order, Judge Cancio denied the several motions. 

Among other arguments advanced on behalf of the defendants was the 
contention that they would be liable to military service only if the court 
determined that United States military activity in Viet-Nam did not vio- 
late international law and American treaty commitments. In dismissing 
this argument, Judge Cancio pointed out that the defendants lacked stand- 


1393 U. S. 199 at 208-209. (Footnotes by the court omitted.) 
2 Ibid. 210-211. 
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ing to raise it in view of the fact that they were not under indictment for 
refusing to go to Viet-Nam. The court pointed out that the principle of 
separation of powers precluded judicial inquiry into the conduct of United 
States foreign or military policy. Judge Cancio said: 


No treaty can authorize the judiciary to undertake an inquiry for- 
bidden to it by the Constitution. Compare Geofroy v. Riggs, 183 U. 8. 
258, 267, 10 S.Ct. 295, 33 L.Ed. 642; Reid v. Covert, 354 U. S. 1, 15-18, 
77 S.Ct. 1222, 1 L.Ed. 2d 1148 (plurality opmion). Nor would this 
court or the jury be authorized to undertake such an inquiry on the 
basis of defendants’ contention that they would have risked criminal 
liability under the Charter of the International Military Tribunal (59 
Stat. 1546) and the Nuremberg judgments arising therefrom had they 
permitted themselves to be inducted. Mere membership in the armed 
forces could not under any circumstances create criminal liability. 
Compare Ford v. Surget, 97 U. S. 594, 605-606, 24 L.Ed. 1018. Our 
domestic law on conspiracy does not extend that far (see Ingram v. 
United States, 360 U. S. 672, 678, 79 S.Ct. 1814, 3 L.Ed. 2d 1503; 
Direct Sales Co. v. United States, 319 U. S. 708, 718, 63 S.Ct. 1265, 87 
L.Ed. 1674; United States v. Falcone, 311 U. S. 205, 61 S.Ct. 204, 85 
L.Ed. 128), and neither did the Nuremberg judgments. Cf. Case No. 
12, United States v. von Leeb (the High Command Case), 10 & 11 
Trials of War Criminals Before the Nuremberg Military Tribunals, at 
11 Tr.W.Crim. 488-489; Case No. 9, Trial of Tesch (the Zyklon B 
Case), 1 Law Rep. of Tr. of W. Crim. 93, 102.1 


1288 F.Supp. 957 at 986-987, 
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How Nations Behave. Law and Foreign Policy. By Louis Henkin. New 
York, Washington and London: Frederick A. Praeger for the Council 
on Foreign Relations, 1968. pp. xii, 317. Index. $7.50. 


In How Nations Behave, Professor Henkin develops a theme sketehed 
three years earlier in his Carnegie lectures before the Hague Academy of 
International Law.! Disturbed by the ‘‘dialogue of the deaf” in which 
he finds the diplomat and the international lawyer to be engaged, he 
seeks to foster in them a greater capacity and disposition to hear one an- 
other. To this end, he undertakes to examine ‘‘the role that law, in fact, 
plays in daily diplomacy, the extent to which law, in fact, affects the be- 
havior of nations, the contribution which law, in fact, makes to order and 
welfare.’’ (P. 28.) 

In Parts One and Two, the author reviews familiar patterns of disagree- 
ment between the champions of international law and its detractors, em- 
phasizing the equally familiar differences in perspective that largely shape 
the disputes. He believes that many important aspects of international 
life can be analyzed in legal terms no less usefully and significantly than 
in political terms. Deploring the tendency of international lawyers to in- 
sist upon the one and of diplomats to insist upon the other, he argues 
that the respective analyses are complementary, mutually dependent and 
mutually supporting. 

In Part Three, Mr. Henkin essays to trace the response of international 
law to the phenomena that have dominated international life since the end 
of World War II. In successive chapters, he treats of international law 
in relation to the contemporary phase of acceleration in the continuing 
scientific and technological revolutions; international law in relation to the 
Cold War; international law in relation to the multiplication of new states 
and the transformation of old societies in Asia, Africa and Latin America; 
international law and the United Nations. 

Part Four is devoted to an examination of four test cases. It begins with 
the crisis provoked in July, 1956, by Egypt’s seizure of the Suez Canal. 
On this occasion, it is the author’s belief that international law ‘‘worked,”’ 
at least in the sense that it was instrumental in postponing the use of 
force and giving diplomacy an opporunity to make itself felt. Mr. Henkin 
then turns to the Israeli invasion of Sinai in the autumn of 1956, and the 
concurrent British and French attack on Suez. Although he acknowledges 


1 ‘International Law and the Behavior of Nations,’’ 114 Hague Academy, Recueil 
des Cours 167 (1965). 
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that international law here failed in its primary purpose of deterring the 
violation of agreed norms, he contends that it was later vindicated and its 
authority reaffirmed. In the third of the selected cases, the author ex- 
amines the abduction of Adolf Eichmann from Argentina. As he sees it, 
Israel violated a clear norm of international law but was permitted to 
retain the fruits of its violation, subject to no sanction other than the ex- 
action of an apology. In this sense, international law failed; but accord- 
ing to the author, if the case is viewed in a larger perspective, it emerges 
as one that made future violations of the same kind less likely and in- 
creased the influence of the United Nations in support of international law. 
In the fourth case, the Cuban quarantine, the author seeks to explore the 
complex interaction among international law, policy, and diplomacy in 
their many ramifications. In Part Five, containing the concluding chap- 
ters, Mr. Henkin undertakes explicitly to refute the views of certain con- 
spicuous and representative contemporary critics of international law, 
notably George Kennan and Professor Hans Morgenthau. 

The spirit of the study is empirical. The treatment is unavoidably 
impressionistic, given the size of the volume in relation to the magnitude 
and complexity of the subject. It is more likely to prove congenial to 
champions of international law than persuasive to its detractors. But the 
several matters treated are enriched by the author’s penetration, balance 
and learning. 

Minton Karz 


The Changing Law of Nations. Essays on International Law. By Josef 
L. Kunz. Columbus, Ohio: Ohio State University Press, 1968. pp. xvi, 
970. Index. $15.00. 


In this bulky volume Professor Kunz brings together forty-four of his 
published articles. All but seven first appeared in the AMERICAN JOURNAL 
OF INTERNATIONAL Law since 1942. The earliest, published in the New 
York University Law Quarterly Review in 1934, dealt with the Vienna 
School of International Law of which he was a member before coming to 
the United States. The book is appropriately dedicated to Hans Kelsen, 
the founder of that school. 

The articles are grouped in seven parts dealing, respectively, with in- 
ternational law, the science of international law, states, persons and minor- 
ities, the status of the Holy See in international law, sources of interna- 
tional law, international organization in general and the United Nations, 
Pan America, and the laws of war. 

Kunz’s general point of view is indicated in the first chapter on ‘‘The 
Changing Law of Nations.’’ He emphasizes the continuity of international 
law from its beginning in the 16th century until 1914. Since that date it 
has, he believes, been in a ‘‘period of fiux, restlessness, and profound 
change,” often ‘‘full of contradictions.” Some of the changes in the 
law have been progressive, some retrogressive, but it remains ‘‘basically 
the law of a community of sovereign states.” Some of the ‘‘new rules and 
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institutions, such as the norms restricting or forbidding the use of force; 
the norms concerning collective security or international sanctions” are 
‘obviously ineffective.” (P. 4.) He therefore believes the law of war 
and neutrality continues important, though it should be revised in adapta- 
tion to new conditions. Five of the articles are devoted to this subject. 

The changing law of nations is characterized, according to Kunz, by 
“the uncertainty, insecurity, provisional nature of many of the rules or 
even of whole departments of the law.” Thus ‘“‘any prophecy of the 
future of international law is hazardous.’’ There may be an ‘‘ethically 
higher and more effective law of one world’’ or there may be ‘‘a return to 
ages of anarchy or barbarism.’’ An end of civilization or suicide of 
humanity ‘‘cannot be wholly excluded.’ (P. 4.) (This situation has led, 
not only among laymen but among professional international lawyers, to 
divisions among conservatives devoted to the ‘‘classic’’ law; ‘‘neo-realists’’ 
who regard international law as a ‘‘naive illusion’’ and make ‘‘naked 
power caleulations’’; ‘‘wishful thinkers’? confusing their dreams with 
reality; and ‘‘utopian preachers of the world federation.’’ He criticizes 
the natural law school of international lawyers who confuse law with 
ethics; the sociological school who confuse law with facts; and the policy- 
science school who confuse law with policy. He espouses the analytic or 
pure law school of Hans Kelsen. Although recognizing that consideration 
of ethical norms and of the physical, technological, social, and political 
environment are ‘‘indispensable for full understanding of the law,’’ he 
Insists that law is a normative science distinet from all of them (p. 5). 
The sixty-five page chapter on the Vienna School expounds Kelsen’s 
theory of pure law, and also points on which Kunz differed from the 
master, especially on the issues whether all law is a monistic construction 
with international law at the summit, as believed by Verdross and Kunz 
(Kelsen at first thought that while dualism could not be accepted, na- 
tional monism was a possible choice); and whether the basic norm of 
international law was “‘pacta sunt servanda,’’ as at first believed by Kel- 
sen. Kunz considered the customary law of nations the basic norm and 
Kelsen seems later to have agreed (pp. 84, 90). 

To account for the changing character of international law since 1914, 
Kunz distinguishes ‘‘transformations’’ and ‘‘crises.’’ The transformations 
result from general change in conditions from a plurality to only two great 
Powers, from a relatively uniform classical-Christian-capitalist value sys- 
tem to the ideological split between the Communist and Western states, 
from a predominantly Occidental community of nations to a world com- 
munity including Asian and African states with widely different value 
systems, from an unorganized to a somewhat organized society of nations, 
and from a law exclusively between sovereign states to one attributing 
some legal status to individuals and international organizations. The 
new technologies of communication, transportation and war have also 
induced transformations. 

The crisis arises for the West from the shift of the center of world 
affairs from Europe to America, the rise of the Soviet Union, the Cold 
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War, the “‘anti-colonial rebellion,’’ and especially the ‘‘crisis of ideals and 
values of our occidental culture.’ This is due to the emphasis on science 
and technology confusing technological progress with ethical, humanistic, 
artistic, legal and social values, so that 


The majority of men in the so-called backward countries have nothing 
to live on and the majority of men in the so-called advanced countries 
have nothing to live for. (P. 11.) 


It is impossible to indicate Kunz’s views on all the subjects he deals 
with, some theoretical and some practical, some general and some particu- 
lar. The reviewer found especially interesting his view of ‘‘individual and 
collective self-defense’’ limited by the Charter (Art. 51) to cases of 
‘farmed attack,” thus excluding ‘‘threats of aggression,” which under 
traditional international law might have justified defensive hostilities. 
Kunz distinguishes the ‘‘just war’’ of the Middle Ages and the classical 
jurists, which considered the purpose of the hostilities, from the legal use 
of force under the Charter, limited to defense and U.N. authorization, 
whieh ‘‘puts peace before justice.” (P. 57 ff.) He discusses the question 
whether the laws of war and neutrality, which, insofar as they are of 
humanitarian character, apply equally to all parties engaged in hostilities, 
deny to the aggressor belligerent powers, such as territorial oceupation 
and maritime capture, although granting them to the defender or to U.N. 
policing forces. Kunz believes these powers extend equally to all partici- 
pants in hostilities, thus denying in this situation the principle jus ex 
injuria non oritur (p. 825 ff.). 

The book reflects the application of a good analytical mind, combining 
realism with tradition, to the problems of international law during a 
generation in which the family of nations has been undergoing unex- 
ampled change. His sophistication in European, American, and Latin 
American thought and his familiarity with Roman and Common Law, add 
to the balance of his thought. 

QUINCY WRIGHT 


International Arbitration: Liber Amicorum for Martin Domke. Edited 
by Pieter Sanders. The Hague: Martinus Nijhoff, 1967. pp. viii, 357. 
Gld. 36. 


Published in honor of an eminent scholar and practitioner known 
throughout the world for his vast knowledge of, and distinguished con- 
tributions to the literature on, international arbitration, and particularly 
on commercial arbitration, this volume contains essays by thirty friends 
and professional associates from twelve different countries. The intro- 
duction to the volume, by Eugenio Minola, Niel Pearson and Pieter 
Sanders, makes fitting mention of Martin Domke’s ubiquity, his distinc- 
tion as a comparative lawyer, and his ‘‘strong life force’’ which ‘‘surges 
across frontiers.’ There is also reference to his ‘‘vital and ebullient 
humanity.” One author refers to him as one who is considered in the 
entire world as ‘‘l’homme de Varbitrage’’ (p. 56). Oscar Schachter notes 
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(at p. 268) his ‘‘remarkable energy, zeal and dedication to international 
co-operation.”’ 

Since it is impossible in a brief review to give to each of the essays 
the full attention which it would merit, attention will be drawn to but 
a few of the matters discussed in the volume. The subjects treated in- 
clude those relating not only to commercial arbitration but also to con- 
ciliation procedures, settlement of international claims, ex aequo et bono 
decisions, good offices, and particularly to the place of law (at the various 
levels) in procedures for settlement. The place of law in relation to 
arbitration receives much attention. Thus there is suggestion (by P. I. 
Benjamin, at p. 9) that in many developed countries, arbitration is a 
dead letter, due to the absence of legal structures; in India, by contrast, 
arbitration is both developed and widely used. Another author (Otto- 
arndt Glossner at p. 95) submits that ‘‘the best arbitration’’ in his opinion 
is ‘‘an arbitration which does not take place.’?’ Writing on the Soviet 
state experience, John Hazard finds that ‘‘ ‘expediency,’ not rigid ad- 
herence to law, has been the generally favored rule of those who have 
supported the arbitration tribunals” (pp. 124-125). F. A. Mann, noting 
the development of the doctrine of the supremacy of laws, feels that ‘‘as 
a matter of legal policy, the expressly or impliedly permitted freedom of 
the arbitrator to disregard the law should not be upheld’’ (p. 174). On 
the subject of decisions ex aequo et bono, Ulrich Scheuner, at pp. 281-282, 
suggests that in applying general principles of law 


the international judge or arbitrator completes and develops the inter- 
national law and assumes a creative role, but he does not transgress 
the border of existing law. He only includes in the rules of law the 
moral and legal standards which form a real “tus gentium,” a ‘‘com- 
mon law of mankind,’’ and he helps international law, thereby, to 
grow and develop into a mature legal order. 


Noting that the terminology of international law concerning rules to be 
applied by international arbitral tribunals is ‘‘rather confused,” Louis 
Sohn points out that some authors have tried to make a distinction be- 
tween equity and ex aequo et bono settlements, but that the latter descrip- 
tion, since its inclusion in the Statute of the International Court of Jus- 
tice, has been more frequently used; its inclusion in the Statute does not 
permit the Court to act ‘‘capriciously or arbitrarily.” (Pp. 330-831.) 

Considering Article 34 of the Statute of the International Court of Jus- 
tice, Shabtai Rosenne finds that this article has had another effect from that 
intended, and that it may not assure that justice will be done in certain 
types of cases. When a state brings before the Court a claim for alleged 
injury to one of its nationals, the latter cannot in his own way make known 
his views on question of fact and of law. There is reference to the 
Nottebohm ease, considered ‘‘unsavory’’ from many points of view (p. 
243), and a questioning of whether pleading by a third party (the gov- 
ernment of the individual’s state) can be adequate. 

The volume of essays honoring Martin Domke is a welcome addition to 
the literature on arbitration and judicial settlement. It provides a variety 
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of points of view for students and practitioners, and by reason of its 
inclusiveness and timeliness would seem to merit praise both for its design 
and for its content. 

Ropert R. Winson 


The Law of International Drainage Basins. Edited by A. H. Garretson, 
C. J. Olmstead and R. D. Hayton. Dobbs Ferry, N. Y.: Oceana Pub- 
lications, for the Institute of International Law, New York University 
School of Law, 1967. pp. xi, 916. Index. $30.00. 


This book, in form, is for the most part a collection of monographs of 
a uniformly high scholarly character by individual authors, each concern- 
ing either a basie functional aspect of the subject matter or a specific 
important river basin. The result is that it furnishes an excellent survey 
and analysis of the material, literature, legal principles and rules relating 
to the use of the waters of international rivers. For this reason the 
book should be a most useful compendium for lawyers and international or 
national officials whose duties require them to deal with the many and 
complex international problems arising from the use of the waters of 
international rivers. 

The book is divided into two parts: ‘‘Part One: Principal Legal Prob- 
lems of International Drainage Basins’’ and ‘‘Part Two: Selected Basin 
Studies.” In Part One, an introductory chapter by Cecil J. Olmstead 
ably and concisely sets the stage for all that follows. Successive chapters 
deal with the sharing by co-riparian states in the utilization of water (by 
Jerome Lipper); pollution (by Anthony Lester); and international river 
basin administration (by Northeutt Ely and Abel Wolman). 

The drainage basins selected for study in Part Two are the Columbia 
(by Ralph W. Johnson), Nile (by Albert H. Garretson), Plata (by R. D. 
Hayton), Indus (by R. R. Baxter) and Colorado (by Charles J. Meyers). 
Each of these studies is enhanced by a map of the river basin. 

The extensive bibliography (by Ludwik A. and Eileen Teclaff) covers 
more than 150 pages of individual references to books, articles, and other 
material. 

Appendices A and B contain respectively the Helsinki Rules on the 
Uses of the Waters of International Rivers adopted by the International 
Law Association (1966) and the rules on the same subject adopted by 
Institut de Droit International (1961). 

Appendix C is an unexpected and absolute gem. It is an essay by 
R. D. Hayton purporting to explain the formation of customary inter- 
national drainage basin law from the ‘‘sources’’ of international law. 
In reality it is an essay on the formation of customary international law 
illustrated by examples drawn from the use of waters of international 
rivers. This essay ought to be on the required reading list of every new 
student of international law and would be of equal value to all others 
desiring perspective on the nature of international law. 

The chapters on equitable utilization and pollution contain the best 


1969] BOOK REVIEWS AND NOTES 303 


analysis of which this reviewer is aware of the legal principles and rules 
which an impartial tribunal would use as a basis for resolving a dispute 
regarding conflicting uses of an international river. 

The foregoing observation highlights a fundamental problem of inter- 
national river law with which the book does not deal: What is the legal 
effect of a riparian state’s objection to a use by a co-riparian state? Does 
the co-riparian state have the legal power to proceed at its own risk or is 
the objection a valid veto? If the objecting riparian is willing to submit to 
an impartial tribunal, is the eo-riparian under a duty to refrain from such 
use pending such submission? Of course, the foregoing problem is only 
the international river aspect of the larger general problem with which 
the international legal system has yet to come to grips, viz., winning recog- 
nition of the duty of states to refrain from substituting their views of the 
law for those of an impartial tribunal. 

A serendipitous value of the book’s survey and analysis of legal prin- 
ciples and rules on equitable utilization and pollution is its mutatis mu- 
tandis applicability to the emerging problem of reconciling the multiple 
conflicting uses of ocean space now becoming possible due to advances in 
marine science, technology and engineering. 

Wintiam L. Grirrin 


State Responsibility for Injuries to Aliens. By O. F. Amerasinghe. Ox- 
ford: Clarendon Press, 1967. pp. xvi, 324. Index. $8.80; 55 s. 


Despite its inclusive title, the author of this monograph acknowledges 
early on that ‘‘no attempt is made to discuss in detail all the aspects of 
the law of State responsibility for injuries to aliens.” (P. 3.) Actually, 
aside from two introductory chapters and a final coneluding one, the book 
contains simply a chapter on State Contracts, a chapter on Nationalization 
and Expropriation, and three chapters on Local Remedies. Much of the 
material appeared originally in this JOURNAL and other legal periodicals, 
“but it has been transformed considerably by addition, revision, and re- 
analysis.” (P. v.) In the opinion of this reviewer the transformation 
process did not go far enough. Substantial editorial changes still are 
needed to eliminate the uniform turgidity, the constant repetitiousness and 
the frequent obfuscation found throughout the volume. It is too bad that 
the editors of the Oxford University Press did not use their blue pencils 
more often, for in nearly every chapter significant ideas are struggling 
to surface through sentences like the following: ‘‘The arbitrator was of 
the opinion that it was not always a bar to the plea that local remedies 
had not been exhausted that the courts of the State to the highest tribunal 
had not been invoked.’’ (P. 223). 

The author, rightly noting that ‘‘the law of State responsibility for 
injuries to aliens is to be traced to principles relating to respect for human 
rights” (p. 11), rejects with Dunn the ‘‘imperialistic hypothesis” that 
attempts to explain the development of this area of international law as 
the product of nineteenth-century economic imperialism (p. 24). He 
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recognizes that ‘‘that law probably flourishes today because of the factual 
political and economic power of certain States whose nationals habitually 
engage in expensive [sic?] relations with foreign States. But its roots go 
deeper to the need for justice as a basic human aspiration.’’ (P. 285.) 
Using this thesis, first made popular by Garcia Amador, the author 
surveys a number of problems from the perspective of new as well as old 
members of the international community. Of special interest is his conclu- 
sion that ‘‘a State breach of contract with an alien is per se not a breach 
of international law in spite of some arguments by States and opinions 
expressed by textwriters and private bodies to the contrary.’’ (Pp. 88-89.) 
Also of interest is his view that when foreign property is taken, a ‘‘sub- 
stantial proportion of the value of the property nationalized determined by 
objective standards and not necessarily by the particular value to the 
owner must be paid.” (P. 157).) (Emphasis omitted.) 

As stated above, this book is not a definitive treatment of the subject. 
Moreover, the depth of analysis accorded the topics covered varies con- 
siderably, and questionable statements abound (see, e.g., p. 86, note 6, p. 
124, note 5, p. 148, note 1). Nevertheless, the end product, coming from 
an international lawyer in a developing country which has contributed to 
the development of the law of state responsibility in recent years, is a 
useful addition to the literature in the field and one which will be cited 
frequently in the years to come. 

Ricwarp B. Linuicu 


International Law and Organization. An Introductory Reader. Edited 
by Richard A. Falk and Wolfram F. Hanrieder. Philadelphia and 
New York: J. B. Lippincott Co., 1968. pp. viii, 346. $8.95. 


In his recent book, Change and Habit, Arnold Toynbee asks, Can man 
change his age-old habit of identifying himself with tribes or nations in 
a state of cold or hot war with each other now that this habit has become 
suicidal? He indicates how the habit could be broken, but is not sure that 
it will be. The present book of readings does little to dispel his doubt. 
The fourteen contributors professing ‘‘realism’’ perceive little prospect 
that international law or organization will change the system of ‘‘power 
politics’’ which in the past has periodically produced general war. 

In his introduction Richard Falk says that international law and inter- 
national organization are not primarily concerned with ‘‘restraimt of 
behavior,’’ but they may have a significant rôle in ‘‘facilitating communi- 
eation among national actors to permit these actors to identify and im- 
plement their common interests and to reduce the mutually destructive 
risks that result from the pursuit of adverse interests.’’ W. D. Coplin 
criticizes writers who assume that ‘‘international law should be examined 
as a system of coercive norms controlling the action of states.’’ Its func- 
tion is rather to present ‘‘an image of the social system’’ with both factual 
and normative aspects. Roger Fisher perceives a somewhat larger rôle 
for international law by indicating how it may be brought to bear on 
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governments. Leo Gross traces international law since the Peace of West- 
phalia, suggesting that ‘‘separated from its roots in right reason and natu- 
ral law and deprived of its sources of objective and heteronomous valid- 
ity,” ìt can ‘‘but inadequately perform the task” of establishing ‘‘an 
international rule of law.’’ Robert Friedheim discusses the réle of satis- 
fied and dissatisfied states in ‘‘negotiating’’ international Jaw. Stanley 
Hoffmann hopefully looks forward to ‘‘a lasting redistribution of many 
state powers among international and regional actors’’ because the ‘‘tra- 
ditional substance of state sovereignty is hardly compatible with the 
political and technological conditions of the present world.” Two essays 
on the application of international law to the Viet-Nam situation present 
divergent views. That by the Legal Adviser of the State Department 
justifies U. 8. action, while that by Richard Falk sharply criticizes U. S. 
intervention and expresses the opinion that international law should enter 
into “‘the planning and execution of foreign “policy” and that the Legal 
Adviser should be more than the ‘‘official apologist summoned long after 
our President_has proclaimed ‘a solemn national commitment.’ 7 

In the first of the seven essays on international organization, Conor 
Cruise O’Brien, though recognizing the value and viability of the United 
Nations, finds that it has been in large measure an agent of the U.S. De- 
partment of State. Arnold Wolfers doubts whether the Korean opera- 
tion illustrates the working of the Gharter provisions for ‘‘ collective secur- 
ity” because the United States and others, who heeded the U.N. call, 
would probably have acted similarly in the national interest if there had 
been no United Nations. Inis Claude presents an interesting analysis of 
the changing U.N. policy from ‘‘peace enforcement’’ to ‘‘peace keeping.” 

Lincoln Bloomfield examines the China problem and suggests that it is 
time for the United States to move toward accepting mainland China m 
the United Nations. Linda B. Miller analyzes the types of ‘‘internal con- 
flict?’ and the rôles of outside states, regional organizations and the 
United Nations in dealing with them. The last two essays by Wolfram 
Hanrieder and Ernst Haas provide detailed analyses of the past per- 
formance of the U. N. to judge its future. Hanreider discusses the con- 
ditions that should prevail if collective security, peaceful change, and 
pacific settlement are to be effective, on the assumptions, respectively, of a 
balance of power and a U.N. system of international politics. Ernst Haas 
presents an elaborate analysis of past U.N. action to maintain peace and 
coneludes that by 1985 the U.N. will be dealing more with welfare than 
with collective security, that regional blocs will be exerting increased im- 
fluence, and that states will have converged in internal structure and 
policies. While the effects of technological development cannot be pre- 
dicted, ‘‘possible increases in human welfare cannot count on a com- 
panion benefit in world peace.’’ Though likely to augment pessimism 
about man’s future among the student readers for whom it is intended, it 
is to be hoped that the book will induce sober thought, for which it pro- 
vides ample material, rather than more rioting. 





Quincy WRIGHT 
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United Nations Forces. A Legal Study. By D. W. Bowett. New York 
and Washington: Frederick A. Praeger, 1965. pp. xxiv, 579. Index. 
$15.00. 


This is indeed an important and topical book, as pointed out in Lord 
McNair’s Foreword. It was published under the auspices of the David 
Davies Memorial Institute in London. With the collaboration of a dis- 
tinguished group, including Professor Louis B. Sohn, the learned author 
has produced the first comprehensive study of the problem of United 
Nations forces, based on a masterly examination of the relevant practice 
and literature. 

Part One deals with the precedents: the permanent and ad hoc inter- 
national forces set up prior to the United Nations, the work of the Military 
Staff Committee and the Collective Measures Committee, the proposed 
U.N. Guard, the various U.N. observer groups, and the U.N. action in 
Korea, the Middle Hast, the Congo, West Irian, and (in a Postscript) 
Cyprus. In each instance the particular legal problems of the case are 
thoroughly discussed and in each ease Dr. Bowett’s own position and in- 
terpretations are well substantiated. Of particular interest is the ex- 
amination of the constitutional bases and the functions of the forces and 
of the rôle of the Secretary General. 

Part Two takes up the problems which the establishment of a U.N. 
force raises. It is concerned with the immediate future ‘‘which is already 
with us’’ and embodies proposals for the creation of such a foree now. 
Dr. Bowett is right in considering the present system of improvisation 
and chance as unsatisfactory, and in arguing against waiting for general 
disarmament before the creation of such a force is attempted. The prob- 
lems discussed in this part include the functions and constitutional bases 
of U.N. forces, their structure and control, agreements between the U.N. 
and states for providing them, their logistical support and movement, the 
relevance of consent to their presence, finances, and the application of the 
laws of war to their operations. Here again a host of questions is con- 
sidered in detail and with eare. 

Little space (83 pages) is given to Part Three on Disarmament and an 
International Force. The author is less concerned with Zukunfismusik 
than with present ecacophonies. In this part he deals in particular with the 
American Blueprint on Disarmament of 1962. 

In the Conclusions Dr. Bowett presents his scheme for a relatively 
modest permanent U.N. force, primarily for peacekeeping purposes, to 
be completed in stages over ten years. It provides for a U.N. Headquar- 
ters Military Staff, political control organs, and a ‘‘network of agree- 
ments and arrangements by which the United Nations would be prepared 
in advance to meet a host of different situations.’ The learned author 
did not intend to go into the reasons for the present policies of improvisa- 
tion—policies which the suggested slow evolution of the proposed ma- 
chinery is not sure to change. Moreover, as important as it is to be 
prepared in advance, it is just as necessary that the force not only get to 
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the trouble spot but also remain there until its task is accomplished, and 
that the underlying causes of the trouble be effectively dealt with—as 
recent experience in the Middle East has shown in both respects. How- 
ever this may be, Dr. Bowett’s work is indispensable for any attempt to 
cope with the problem. 

SALO ENGEL 


Colloque de Juristes Arabes sur la Palestine: La Question Palestinienne. 
Algiers: I.M.J. Press, 1968, pp. 237. Detailed Table of Contents at 
pp. 231-287. 


This book contains the legal analyses and conclusions resulting from 
the work of a conference of Arab lawyers which considered the juridical 
aspects of the Palestine problem at a meeting in Algiers during July 22- 
27, 1967. The subjects emphasized are those which are regarded as the 
basic causes of the conflict, and in particular, Zionism. Zionism is ap- 
praised as a highly authoritarian and narrow nationalism as opposed to 
a mild philanthropic concern in behalf of the state of Israel, which it is 
sometimes regarded as being in the United States. A careful distinction 
is maintained throughout the study between Zionism as a nationalist 
movement and Judaism as a religion of universal moral values. On occa- 
sion the word ‘‘Jewish’’ is used where ‘‘Zionist’’ would be more con- 
sistent, but the context usually obviates possible confusion. 

The Conference met in three sections, each dealing with a major subject, 
and these subjects comprise the basic organization of the book. The first 
section, chaired by Professor Edmond Rabbath of Lebanon, considers the 
subject of ‘‘The Historical ‘Rights’ ’’ concerning Palestine. In a care- 
fully organized and documented legal analysis, this section presents the 
thesis that the state of Israel is a Western colonial beachhead in the 
center of the Arab world without historical juridical grounds. Whether 
Western readers are persuaded by this thesis or not, they are likely to 
be impressed by the freedom from polemic and the scholarly analysis. 
The second section, presided over by Professor Mustapha Kamel Yassen 
of Iraq, examines the claims and counterclaims concerning the juridical 
validity of the present state of Israel. The third section, entitled ‘‘The 
Implications of the Conflict’’ and chaired by Madame Aisha Rateb, a 
member of the Law Faculty at Ain Shams University, Cairo, is the long- 
est portion of the book. This part considers the juridical aspects of 
several continuing problems, including the status of Jerusalem, the Pal- 
estinian refugees, the controversy concerning the waters of the Jordan 
River, and issues relating to the Gulf of Aqaba and the Suez Canal. The 
plight of the Moslem and Christian refugees is attributed not only to 
Zionism but to the inadequacies of the United Nations in meeting its 
responsibilities. 

One of the most significant features of this book is the eareful atten- 
tion accorded to Zionist primary public law sources, such as the Balfour 
Declaration of 1917. 
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It is beyond the scope of the present review to appraise the substance 
of the Zionist-Israel public law considered in this book. It demonstrates 
beyond any doubt, however, the centrality of such law to a juridical in- 
quiry looking to a resolution of the Arab-Israel conflict. In contrast, the 
recent Duke University symposium entitled The Middle Hast Crisis: Test 
of International Law contains among a dozen articles some thoughtful 
and able contributions dealing with specific topics, but not one systematic 
treatment of Zionist-Israel public law in relation to the subject of the 
symposium. The result is somewhat analogous to an analysis of legal 
issues concerning the Soviet Union without a consideration of the juridical 
role of Communism. Because of its relevance to an understanding of 
Zionist-Israel public law, which subject is probably as controversial as 
the Arab-Israel conflict itself, The Palestine Question provides scholarly 
insight and analysis for those who seek a fundamental and just resolu- 
tion of the conflict in the Middle East. Its importance would fully justify 
its being published in the United States in an English translation.’ 


W. T. MALLISON, JR. 


La Conciliation Internationale. By Jean-Pierre Cot. Paris: Editions A. 
Pedone, 1968. pp. iv, 392. Index. Fr. 62. 


In the early development of law, litigants might submit their differences 
to the Prince, whose decision was binding, or to the Sage, whose recom- 
mendation had only the authority of his wisdom and prestige. This appeal 
to the Sage is similar, as Professor Cot shows, to the modern procedure of 
international conciliation. This is defined by the author as 


intervention in an international controversy of an organ endowed 
with no political authority of its own, enjoying the confidence of all 
parties and authorized to examine all aspects of the question and 
propose a solution that is not binding on the disputants. 


Approximately two thirds of the book deals with bilateral conciliation, 
the rest with conciliation within an international organization, where 
today most examples are found. After tracing the history of inter- 
national conciliation, with special praise for the Hague Conference pro- 
posals and the Knox and Bryan treaties, the author gives us a logical and 
highly systematic treatment of every aspect of his subject. He actually 
achieves a high degree of order in his study of the vast proliferation of 
conciliation treaties, particularly sixty-six chosen major examples. He 
also attempts to deduce a kind of common law of international concilia- 
tion, but this is an almost impossible task, given the paucity of completed 
eases and their extreme diversity. In fact the high hopes of early writers 
as reflected in the two Hague Conferences have never been realized. A 
large majority of the accords have remained dead letters. International 
conciliation can succeed only in the presence of a rare coincidence of cir- 

133 Law and Contemporary Problems, No. 1 (1968). 

2Seminar of Arab Jurists on Palestine, Algiers, 22-27 July, 1967: The Palestine 


Question. Translated from the French by Edward Rizk. Beirut: Institute for Palestine 
Studies, 1968.—Ep. 
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cumstances. There must be a high degree of good faith between the dis- 
putants, they must not be too far apart in their demands, and the political 
situation at the moment must not be too explosive. It succeeds best when 
the matter at issue is of secondary importance. Today international con- 
ciliation is most common, and is most successful, for differences over 
technical matters and when the procedure is part of the workings of an 
international organization. 

This study is especially valuable in its clarification of the outstanding 
problems of international conciliation, many of which apply to mediation 
and arbitration as well. What qualities make up the ideal conciliator? 
To what degree is conciliation a judicial matter? What is the rôle in con- 
ciliation of the law in the case? At what moment during the course of 
the procedure should the actual conciliation attempt be made? Should 
the final report be published, and should it be motivated? These difficult 
issues have been diligently elucidated and their exposition gives evidence 
of wide research, mature reflection and good judgment. 

Despite the general excellence of this work, certain technical defects 
should be mentioned. It is odd that the bibliography should omit the 
name of the outstanding authority on the subject, Max Huber, cited 
seven times in the text. The author lists in an appendix 66 treaties and 
some 75 cases, but without citations except to the text, where the reader 
may find no citation at all (as in the case of The Red Crusader, France v. 
Great Britain), or, most often, a reference to a learned article, not the 
original report. And yet this is a doctoral dissertation, couronné by 
the Paris Faculty of Law. 

JOHN B. WHITTON 


Yearbook of the European Convention on Human Rights, 1965. Vol. 8. 
The Hague: Martinus Nijhoff, 1967. pp. xvii, 583. Index. Gld. 81. 


This, the eighth volume of the official publication recording the work 
of the European Human Rights authorities, contains very interesting 
documentation concerning action and proceedings of political organs, in 
addition to selected decisions of the European Commission on Human 
Rights on individual petitions. 

Jurisdiction to make decisions in cases which cannot be referred to the 
European Court of Human Rights or which are not, in fact, referred to 
it, is, under Article 32 of the European Convention, vested in the Com- 
mittee of Ministers of the Council of Europe. In 1965 the Committee of 
Ministers adopted a set of additional rules of procedure to be applied in 
its exercise of this function (pp. 7-9).2 The Committee of Ministers en- 
dorsed the opinion ‘‘that the Commission [on Human Rights] is not 
entitled to express wishes or recommendations in cases where it considers 
that there has been no violation of the Convention.’’ This appears to be 

1 For the review of the seventh volume and references to reviews of earlier volumes, 
see 61 A.J.I.L. 622 (1967). 


2 For the original rules of procedure of the Committee of Ministers, see 4 Yearbook 
of the European Convention on Human Rights 14-15 (1961). 
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intended to change previous practice in this regard. In the case of 
Austria v. Italy, where both the Commission and the Committee of Min- 
isters had found that there had been no violation of the Convention on 
the part of the respondent state (Italy), the Committee of Ministers ‘‘took 
note of the fact that the Commission considered it desirable for humani- 
tarian reasons, among which may be counted the youth of the prisoners, 
that measures of clemency be taken in their favour.” 3 

Another of the new rules which the Committee of Ministers decided 
upon is intended to facilitate its fact-finding functions: 


While the Committee of Ministers must have all the necessary powers 
to reach a decision on a report of the Commission, nevertheless, since 
the Commission is in its nature better equipped to take evidence, ete., 
the Committee of Ministers ought not normally to undertake such 
tasks. Consequently, the Committee should invite the Commission to 
undertake these tasks on its behalf unless in exceptional circumstances 
it appear essential that the Committee of Ministers should do so 
itself. 


This arrangement may go some way towards solving the perplexing prob- 
lem of the possibility of granting an indirect hearing to the individual 
whose case is before the Committee of Ministers. 

The chapter on ‘‘the Convention in the Parliaments of the Member 
States’’ contains (pp. 470 to 494) extracts from the records of the Belgian 
Senate and Chamber of Representatives concerning Belgium’s renewal of 
its recognition of the jurisdiction of the European Court of Human 
Rights. At the time the Court was already seised of the Belgian linguistic 
eases.* The parliamentary proceedings throw light on the political back- 
ground of the controversy. 

Only in one of the eighteen eases reported in the volume did the Com- 
mission declare the application admissible: Grandrath v. the Federal Re- 
public of Germany (p. 324), where the petitioner, claiming to be a minister 
of the sect of Jehovah’s Witnesses, alleged, inter alia, that the federal legis- 
lation on compulsory military service and on substitute civilian service dis- 
criminates against ministers of religion other than those of the Evangelic 
and Catholic faiths. 

In Helga Gericke and Wilhelm Gericke v. the Federal Republic of Ger- 
many (p. 314) the Commission observed that the interests served by the 
protection of the human rights and fundamental freedoms guaranteed by 
the Convention extend beyond the individual interests of the persons con- 
cerned and that the withdrawal of a petition and the respondent gov- 
ernment’s agreement thereto cannot deprive the Commission of the com- 
petence to pursue its examination of the case. The petition before the 


8 Letter from the Secretary General of the Council of Europe to the Foreign Min- 
isters of Austria and Italy, in 6 ibid. 800-801 (1963). 

4Subsequently the cases ‘‘relating to certain aspects of the laws on the use of 
languages in education in Belgium’’ were decided by the Court: Judgment of Feb. 9, 
1967 (Preliminary Objection), Publications of the European Court of Human Rights, 
Series A: Judgments and Decisions 1966-1967, p. 6, and Judgment of July 23, 1968 
(Merits), mimeographed, 127 pp. 
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Commission raised problems of individual freedom involved in the appli- 
eation of Article 5 (8) of the Convention, which provides that every per- 
son arrested for the purpose of bringing him before the competent legal 
authority on suspicion of having committed an offense shall be entitled, 
inter alia, to trial within a reasonable time or to release pending trial. As 
these problems may extend beyond the interests of the particular appli- 
cants, the Commission decided to retain the application, 2.e. to continue 
its consideration in spite of the withdrawal by or on behalf of the appli- 
eants. 

The facts of the case of X v. The Netherlands (p. 228) are reminiscent 
of the extradition, disguised as deportation, by the United Kingdom 
authorities and courts of Dr. Robert Soblen,® although the political impli- 
cations and, as far as this reviewer knows, the tragic ending are absent 
from the Netherlands case. The applicant, an American citizen, was sen- 
tenced by the Dutch courts for illegal possession of nareoties. The United 
States Embassy in The Hague informed the Netherlands authorities that 
he was charged in the U.S.A. with the smuggling of narcotics and that 
the U. S. authorities were anxious to secure his return to the United States. 
They did not demand his extradition, since the offenses with which he was 
charged were not covered by the extradition agreements in force. The 
applicant was eventually, against his will, transported in an aeroplane 
to New York where he was immediately arrested by the United States 
authorities. The Commission adjourned the examination of that part 
of the application which alleged violations of the Convention in the matter 
of his arrest and detention in The Netherlands. It declared the re- 
mainder of the application to be inadmissible because the right not to be 
extradited or deported is not as such included among the rights and 
freedoms guaranteed by the Convention. His claim that his deportation 
was an illegal de facto extradition was therefore held not to be within 
the competence of the Commission. 

In X against the Federal Republic of Germany (p. 218 at 226) the 
Commission repeated once more the view it had expressed in Gudmundsson 
v. Iceland in 1960,° that only the property of foreigners, not also that of 
nationals, enjoys the full protection against action by their own govern- 
ment of Article 1 of Protocol No. 1 to the Convention. 

Boeckmans v. Belgium (p. 408) is the first case in which the Commis- 
sion secured ‘‘a friendly settlement of the matter on the basis of respect 
for human rights’’ as provided in Article 28(b) of the Convention. 
Presenting his report on the applicant’s appeal against a judgment in 
which he had been found guilty of stealing valuables from a woman nearly 
80 years of age, the President of a Chamber of the Brussels Court of 
Appeal described the defendant’s defense as ‘‘lacking in verisimilitude,’’ 
‘‘scandalous,’’ ‘‘mendacious,’’ ‘‘disgraceful’’ and ‘‘distasteful.’’ The 
applicant, at the time about 30 years old, had claimed that the valuables 

ë For a detailed treatment of the incident, see Thornberry in 12 Int. and Comp. Law 


Q. 414 (1963). 
63 Yearbook of the European Convention on Human Rights 394 at 422-424 (1960). 
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had been given to him by the woman because she had taken him as a 
lover. The applicant was found guilty by the Belgian courts of the crime 
of which he was accused. Before a Sub-Commission of the Commission 
on Human Rights the respondent government and counsel for the applicant 
came to an agreement on the following points: that under Belgian law 
the validity of the sentence passed on the applicant cannot be questioned; 
nevertheless, the remarks made by the President of the Chamber of the 
Court of Appeal were such as to disturb the serenity of the atmosphere 
during the proceedings in a manner contrary to the Convention and 
may have caused the applicant moral injury; the sum of 65,000 Belgian 
francs (approximately $1,300.00) would constitute adequate reparation 
for this injury, bearing in mind the proceedings before the Belgian Court 
of Cassation and the European Commission. The Sub-Commission ex- 
amined the terms of the agreement and approved them, considering them 
to be ‘fon the basis of respect for human rights as defined in the Con- 
vention’’ (p. 422). 
Egon SCHWELB 


J te United Nations and Human Rights. Eighteenth Report of the Com- 

mission to Study the Organization of Peace, Clark M. Eichelberger, 
Chairman. Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. xi, 
239. Index. $7.00. 


The distinguished service which the Commission to Study the Organ- 
ization of Peace has rendered to the international community in general 
and to the cause of the international protection of human rights in par- 
ticular, before San Francisco, at the San Francisco Conference and after 
the establishment of the United Nations, is too well known to require re- 
peating in connection with the review of one of its reports. The value to- 
the international lawyer of the report under review consists in a ‘‘Supple- 
mentary Paper,” A Short History_of United Nations Documents on 
Human Rights, by Louis B Sohr (pp. 39-186 of the volume). 

In this ‘Stipplementary Paper’’ Professor Sohn gives a history and 
analysis of the human rights provisions of the Charter of the United 
Nations and proceeds to a description of some of the main actions and 
activities which the Organization has undertaken on their basis without the 
intervention of additional international treaties. In this context he pre- 
sents the history of the Universal Declaration of Human Rights and 
gives examples of its invocation and application. He deals in consider- 
able detail with one branch of the United States-sponsored so-called pro- 
gram of practical action, the system of periodie reports on human rights, 
instituted by the Economie and Social Council in 1956. The proposal for 
the establishment of an office of United Nations High Commissioner for 
Human Rights, initiated by Costa Rica and recommended to the General 
Assembly by the Commission on Human Rights and by the Economic and 
Social Council in 1967, is also described and analyzed. (At the time of 
the writing of Professor Sohn’s study and of the present review of it, the 
General Assembly had not yet acted on the proposal.) 
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The main part of Professor Sohn’s paper (pp. 101-169) is devoted to 
the two Covenants on Human Rights and to the Optional Protocol to the 
International Covenant on Civil and Political Rights of December, 1966. 
His careful recording of the early history of the Covenants, of the pro- 
ceedings on the Commission on Human Rights level, is of great value and 
practical use, as this part of the legislative history is not available in 
print. The author’s detailed description of the involved proceedings of 
the Commission of the early years devoted to the draft measures of im- 
plementation for the Covenants are a mine of information. His general 
evaluation of the Covenants is summed up (p. 169) by the statement that 


while the [Universal] Declaration [of Human Rights] was approved 
by less than fifty votes, with eight important abstentions, 105 [and 
106] States voted [respectively] for the two Covenants, and only a 
few States (such as Portugal and South Africa) were absent at the 
time. Though the Covenants are subject to ratification, they have, 
even with respect to those States which do not ratify them, the same 
force as the Universal Declaration and constitute an important clari- 
fication of the rules of international law on the subject of human 
rights which have become part of the universal law embodied in the 
Charter of the United Nations. 


The conventions in the field of human rights other than the Covenants 
are not dealt with in detail; they are only listed. 

The author addresses himself to the problem of possible conflicts be- 
tween human rights documents and of competing international procedures, 
a problem which will assume a very urgent character when the United 
Nations instruments adopted in recent years enter into force. 

A final chapter devoted to ‘‘future problems’’ deals with the questions 
of technocracy and human rights, of computers and privacy, of electronic 
invasions of privacy and with biochemistry, eugenics and population ques- 
tions. Professor Sohn’s ideas in this regard are reflected in a resolution 
entitled ‘‘Human Rights and Scientific and Technological Developments’’ 
adopted by the International Conference on Human Rights, Teheran, 
1968.7 Subsequently, in Res. 2450 (XXIII) of December 19, 1968, the 
General Assembly initiated the undertaking of a study of the problems 
for human rights arising from developments in science and technology. 

Econ SCHWELB 


How Communist China Negotiates. By Arthur Lall. New York and 
London: Columbia University Press, 1968. pp. xii, 292. Index. $7.95. 


For far too long American scholars of international law, government 
officials and legislators have given currency to the propositions (1) that 
the People’s Republie of China (PRC) is a shameless violator of inter- 
national law; (2) that its demands upon the world are so extreme and 
unreasonable as to preclude meaningful diplomatic negotiation; and (3) 

1 Final Act of the International Conference on Human Rights, Teheran, April 22 to 


May 13, 1968, U.N. Doc. A/CONF.32/41 (U.N. Pub. Sales No. E.68.XIV.2), p. 12, 
Res. XI. 
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that its behavior in past multinational conferences belies the possibility 
that it will act constructively at the United Nations. Although detached 
and sophisticated students of international politics have eschewed such 
irresponsible half-truths, surprisingly few efforts have been made to 
study any aspects of the PRC’s international behavior and thereby to 
contribute to the painstaking process of acquiring a factual foundation 
adequate to sustain generalization about Peking’s attitudes toward world 
publie order. 

Professor Lall’s book is thus especially welcome, for it is a highly de- 
tailed case study of the PRC’s participation in the Fourteen-Nation Inter- 
national Conference on the Settlement of the Laotian Question, which met 
at Geneva from May, 1961, through July, 1962. This account is supple- 
mented by brief analyses of three examples of Peking’s bilateral negotia- 
tions with Asian neighbors and by several chapters on the background, 
training, attitudes and techniques of Chinese negotiators. As the author, 
formerly Indian Ambassador to the United Nations, draws not only upon 
the relevant documentary records but also upon his experiences as chief 
Indian negotiator at the Laos Conference and as participant in meetings 
with the Chinese Foreign Minister on the Sino-Indian border dispute, his 
observations have the ring of authority. 

What emerges from this volume is a much more complex and encourag- 
ing image of Communist China than that to which American international 
lawyers are accustomed. To be sure, Mr. Lall is not naive about the un- 
compromising hostility of Maoist doctrine or the proficiency with which the 
PRC conforms practice to theory when it finds the cireumstances appro- 
priate. But his major conclusion is that on many questions, including 
some important ones, China’s leaders, often while persisting in ideological 
bombast, have found it expedient to display as much flexibility as those 
of any other state and have striven to reach a compromise settlement 
through peaceful negotiation. The record of the Laos Conference sup- 
ports rather than belies the possibility that the PRC might act con- 
structively at the United Nations, and the descriptions of the PRC’s three 
bilateral negotiations illustrate its capacity to reach reasonable agree- 
ments with states that are far weaker than it. 

A number of Lall’s general observations are highly perceptive. For 
example, others have argued that the PRC’s opposition to majority rule 
at multinational conferences, sometimes even on procedural matters, re- 
flects nineteenth-century notions of sovereignty that render Peking un- 
suitable for participation in international organizations. Of course, the 
PRC is certainly not the only major Power to prefer the principle of 
unanimity in international organizations. Moreover, at the Laos Confer- 
ence it agreed to permit the International Control Commission to act by 
majority vote on a number of matters, including not only procedural 
questions but also questions relating to the initiation and carrying out of 
investigations. What is most interesting, however, is the author’s inter- 
pretation of how Peking’s representatives implement the unanimity prin- 
ciple: 
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[I]n international negotiation the Chinese will fight hard in formal, 
informal, and in backstage meetings to win acceptance of their point 
of view. But if they fail and find that they are in the minority, 
then, at some stage they find it possible to adopt a position in line 
with what can be presented as a general consensus. In short, in 
international negotiation, they strongly prefer a procedure of con- 
sensus to be adopted because no matter what concessions they might 
make backstage, this rule formally excludes the possibility of their 
being shown as having ‘‘lost’’ in the negotiations. 


Thus it is erroneous to infer from China’s preference for ‘‘ unanimity 
through consultatian’’ that it is uniquely or irrevocably intransigent. 
Considerations of ‘‘face’’ as well as China’s minority position in the world 
underly this policy, which need not preclude international co-operation. 

Lall brings out many of the distinctive aspects of Peking’s negotiating 
style: the refusal, even in the most intimate diplomatic bargaining, to 
permit its representatives to operate individually rather than in a group; 
‘‘the shifting nature of the meaning of key words’’ in Chinese statements 
(p. 25); the high degree of correspondence between the public and private 
utterances of Peking’s diplomats; and the unusual, occasionally brutal, 
eandor of their statements. He also does not neglect the human dimen- 
sions of China’s negotiators: their occasional gaffes; their idiosyncrasies, 
such as the penchant of Foreign Minister Ch’en Yi for dashing off poems; 
and their preoccupation with internal developments in China, an attitude 
fostered by the requirement that all senior foreign affairs officials normally 
spend four months each year working in the Chinese countryside. 

The book would have been strengthened by a more extended introduc- 
tion to the political events that led to the call for the Laos Conference and 
by a more substantial concluding chapter. At some point the author should 
have emphasized that the PRC’s reasonable behavior at Geneva during 
1961-62 coincided with a period of relative political relaxation in internal 
Chinese affairs. It should also be pointed out that the impact of the 
Cultural Revolution upon foreign policy has made a few of the author’s 
generalizations obsolete, especially the view that China takes great pains 
to avoid any indication of interference in the internal affairs of the smaller 
Asian countries. But these minor caveats in no way obscure the book’s 
contribution as a model of the kind of careful analysis that must be ap- 
lied to the myriad manifestations of the PRC’s international presence if 
we are to get on with the task of moving toward accommodation with 
Peking. 

JEROME ALAN COHEN 


Formosa, China and the United Nations. By Lung-chu Chen and Harold 
D. Lasswell. New York: St. Martin’s Press, 1967. pp. xv, 428. Index. 
$8.95. 


World War II sounded the death knell for colonialism in many parts of 
the world, but this was not the case in Formosa. Upon the forcible termi- 
nation of half a century of Japanese rule over the island, Chiang Kai- 
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shek’s Nationalist Government turned it into a province of China, a status 
that it had held prior to China’s defeat in the Sino-Japanese War of 
1894-95. When in 1949 the remnants of the Nationalists were chased 
from the mainland, Taipei became their “‘temporary’’ capital and For- 
mosa virtually their exclusive territorial base. Despite the ethnic and 
cultural ties between mainland Chinese and people on Formosa and despite 
the economic progress that has been made on the island in recent years, the 
Formosans’ experience with more than two decades of Nationalist rule has 
not been a happy one. Authors Chen and Lasswell accurately summarize 
the plight of the eleven million Formosans (and of most of the two mil- 
lion. mainlanders) in ‘‘Free China’’: 


In an epoch of accelerating decolonization, the denial of self-deter- 
mination to the Formosan people has aroused little world concern. 
Primarily we can explain this by the efficiency with which the Na- 
tionalist regime has exploited its monopoly of diplomatic and com- 
munication channels, and the rigor with which any attempt by native 
Formosans to make their grievances known has been suppressed. The 
massacre of Formosan leaders from all walks of life by the Nationalist 
occupation authorities in 1947 has been followed by a systematic and 
totalitarian police control. There has been no freedom of speech, 
association, and assembly in Formosa; in fact the island has been 
living in a formally declared state of ‘‘martial law’’ since 1949. 


This state of affairs alone would make Formosa a political problem of 
some significance, especially for the United States, which has done so much 
to sustain Nationalist control of the island. What makes the Formosa 
question of crucial importance is the fact that it is, in addition, the one 
issue which, as the authors recognize, ‘‘persists like a giant landslide block- 
ing the road to understanding’’ between the United States and Communist 
China (p. 2). By undertaking ‘‘a comprehensive study in depth of all 
that is at stake’’ on this issue, they hope to point to a wider range of 
policy options than those that are currently perceived at the United Na- 
ions or in Washington (p. 3). 

The authors begin with an extensive discussion of the legal and political 
aspects of the ‘‘China tangle” in the United Nations and the status of 
Formosa. Although they employ the Lasswell-McDougal analytical frame- 
work, this is the most conventional part of the book. It coneludes with a 
familiar recommendation—that Communist China replace Nationalist China 
in both the Security Council and the General Assembly and that a new 
state of Formosa be guaranteed admission to the United Nations if, in a 
U.N.-supervised plebiscite, the people on the island vote to establish an 
independent state rather than to rejoin mainland China, to invite a U.N. 
trusteeship or to continue under Nationalist rule. 

In order to lay the legal groundwork for this policy recommendation, 
the authors reject the position shared by Nationalist and Communist China 
that Formosa is Chinese territory by virtue of the pledges contained in the 
Cairo and Potsdam Declarations, Japan’s subsequent surrender of the 
island to Chiang Kai-shek in accordance with those pledges, and the Na- 
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tionalists’ continuing administration there. They argue that the wartime 
Declarations constituted mere ‘‘preliminary commitments’’ which, to be 
authoritative and effective, ‘‘ would have to be crystallized and incorporated 
into the peace treaty that terminates hostilities.” (P. 127.) They con- 
tend that by the time peace treaties with Japan were signed in the early 
1950’s, the Formosans’ disillusionment with Nationalist rule, their fear of 
the strident new Chinese Communist regime and the widespread realization 
of the strategic importance of the island ‘‘eompletely changed general 
community expectations about the future disposition of Formosa’’ (p. 
128); the peace treaties therefore failed to specify the beneficiary of 
Japan’s renunciation of the island, leaving its status undetermined, as the 
United States and the United Kingdom maintain. The authors tack on, 
almost as an afterthought, a brief statement that, even if Formosa’s status 
has been determined, China’s legal right would have to yield to an over- 
riding right of the Formosans to self-determination. 

At this juncture the authors pass from policy-oriented scholarship to 
scholarly policy-orientation and devote the remainder of the book to a 
detailed examination and a bold prescription of strategies for bringing 
about Formosa’s independence and for establishing viable institutions and 
policies for the new government they hope will emerge. They are realistic, 
fair and thorough in considering the various contingencies that may arise 
and the alternative courses of action available for coping with them. They 
do not shrink from the possibility that their program for eliminating the 
Nationalist regime may trigger military conflict on Formosa. Nor do 
they fail to discuss the prospect that the Formosan elite, decimated and 
stunted by Nationalist repression, may not be able to organize a stable 
government to succeed the Nationalists. In light of the fact that South 
Viet-Nam’s parade of governments has enhanced American appreciation 
of Chiang Kai-shek’s stability, this last factor may prove more of an ob- 
stacle to the authors’ program than the anticipated hostility to it of 
Communist China, which might find continuing frustration over Formosa 
somewhat less galling after the disappearance of its Nationalist rival. 

The volume ends with a clarion call to action that seeks to awaken, en- 
courage and unite the Formosan people against their alien masters, much 
as Sun Yat-sen sought to arouse the masses of mainland China against the 
Manchus prior to the Revolution of 1911. 


JEROME ALAN COHEN 


Asian-African Legal Consultative Committee. Report of Eighth Session, 
Held in Bangkok, August 8-17, 1966. New Delhi: Secretariat of the 
Asian-African Consultative Committee, 1967. pp. viii, 97, 410. 


The designation ‘‘Asian-African’’ is somewhat misleading. African 
states, four in number, three of which belong to the Arab world, constitute 
but one fourth of the membership of the Committee. While the latter cul- 
tivates relations with the International Law Commission, the Organization 
of American States and the Arab League, there is no contact with the Or- 
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ganization of African Unity. It was a member of this minority, the U.A.R., 
that proposed in detailed outline the subject—Rights of Refugees—which 
occupied most of the attention of the Committee at its Eighth Session in 
1966 in Bangkok, although the topics of Peaceful Co-existence, Relief from 
Double Taxation, and the 1966 Judgment of the International Court of 
Justice in the South West Africa cases were briefly discussed. 

In largely rejecting the U.A.R. proposals, the Final Report of the Com- 
mittee applied the criterion followed by it in its Third and Fourth Sessions 
(Colombo, 1960, and Tokyo, 1961) and by the South-East Asian Pacific 
Conference of 1965 at Bangkok, namely, the requirement of assuring the 
continued discretionary assertion of the supremacy of the national Hxecu- 
tive over both constitutional and international legal restraints.1 Over- 
riding the specific suggestions of the Office of the United Nations High 
Commissioner for Refugees and those of the jurists participating in the 
Bellagio Colloquium of April, 1965, the Committee, in its Final Report 
for the Eighth Session, excluded defined minimum standards of treat- 
ment for refugees, including rejection of the rights of access to courts, 
holding of property and freedom of movement, and reserved to the na- 
tional Executive full discretion to exercise expulsion and refoulement ‘‘in 
the national or public interest’’ (Article VIII, p. 218), rather than, 
as provided in the U.N. Convention on the Status of Refugees of July 
28, 1951, ‘‘on grounds of national security or publie order” (Article 
32). Asylum is viewed not as a privilege to be sought or made avail- 
able to the refugee, but as the right that any state has under inter- 
national law to refuse another state’s request for extradition. Although 
an appendix contains the statement of Principles concerning Admis- 
sion and Treatment of Aliens adopted at the Fourth Session, the degree 
of protection afforded is somewhat less than auspicious, as illustrated by 
Article 13, paragraph 2 of which provides: ‘‘An alien shall not be sub- 
jected to forced loans which are unjust or discriminatory.” Even this 
language proved unsatisfactory to Ceylon, which ealled for deletion of the 
words ‘‘or discriminatory,’’ and to Pakistan, which proposed the follow- 
ing text: ‘‘An alien shall not be subjected to loans in violation of the laws, 
regulations and orders applicable to him.” (P. 225.) One might, perhaps, 
be permitted to doubt that any national Executive should stand in need 
of such zealous protection. 

The result is that the problem of refugees remains today largely un- 
solved despite the pressures of the Palestine refugees and the large numbers 
who have sought asylum in Africa in Uganda, Tanzania, Zambia, Congo, 
Chad and the Central African Republic. Some twenty-two African states, 
but none of the Asian states, have ratified the 1951 Convention on Refugees, 
which has been brought up to date by the Protocol of January 31, 1967, 
that entered into force October 4, 1967.2 It is to be hoped that notwith- 
standing the opposition of the High Commissioner for Refugees (p. 114), 
the International Law Commission may now expeditiously move forward 


1 See 56 A.J.I.L. 575 (1962), and 61 ibid. 839-840 (1967). 
2 For Convention and Protocol, see below, pp. 385, 389, 
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in its consideration of the law of Asylum and a re-examination of the status 
of refugees. 
JOHN H. SPENCER 


International Personality and Capacity of the European Communities to 
Conclude Treaties [in Greek]. By Theodoros Em. Christodoulidis. 
Athens: 1968, pp. xvi, 286. Index. 


In recent years, there have been some studies regarding the treaty- 
making power of international organizations. In regard to European 
Communities, however, the question of their capacity to enter into con- 
ventions has been dealt with only in relation to specific phases or inciden- 
tally in the context of the general frame of the foreign relations of these 
communities. According to the author, the purpose of this volume is to 
fill the consequent gap. He analyzes particularly three of them: the Euro- 
pean Coal and Steel Community, the European Economie Community and 
Euratom. The European treaties that create a unified economic region 
require a common policy in international relations and the exercise by 
the Communities of certain tasks, which in turn prescribe the interna- 
tional réle and the legal capacity of the Communities. And the most im- 
portant manifestation of this réle is their conclusion of treaties with third 
states or other intergovernmental organizations. 

Starting with an historical account of international personality as a 
juridical entity, up to the twentieth century an almost exclusive right of 
states, the author discusses the 1949 opinion of the International Court of 
Justice that the United Nations has a legal right to present an interna- 
tional claim against a state for injury to U.N. officials. He points out that 
the legal circumstances under which an intergovernmental organization 
acquires international personality have not yet been established in a gen- 
erally accepted manner. In determining the extent of the scope of such 
personality, account must be taken of what the author calls the two prin- 
ciples of specialization and of effectiveness. 

The theoretical discussion in the first chapter of the treaty-making 
powers concludes with an analysis of what particular branch of an inter- 
national organization has the authority to enter into a treaty. 

In the next chapter, there is an examination of the legal characteristics 
of the international personality of the European Coal and Steel Commu- 
nity and of the European Economie Community. States that conclude 
treaties with them recognize thereby the international personality of the 
communities parties to the treaties, while other countries are not obliged 
to extend such recognition, especially since they cannot be forced to do so. 
Because the Communities’ constitutive instruments fail to prescribe their 
competence in relation to third states or organizations, the author grants 
that the nature of their authority in this field lacks certainty. He wel- 
comes the sixth article of the Convention creating the European Coal and 
Steel Community which provides the necessary legal authority for the 
exercise of its purpose and specialized tasks. He concludes that this prin- 
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ciple of specialization, which enables that Community to perform inter- 
national acts, apples mutatis mutandis to the other two organizations, the 
European Economic Community and Euratom. 

In the third chapter the author deals with the basis, extent and limita- 
tions of the treaty-making power of the European Communities. As to 
the basis, the first source is, of course, the constitutive convention. Ques- 
tions ratione personae are raised as to the treaty-making power when the 
Community enters into an agreement with a state or another international 
organization not recognized by a member of the Community. Except as 
to Euratom, problems are also raised with respect to a Community’s ca- 
pacity ratione materiae. Limitations of treaty-making power are to be 
found in the substantive as well as the procedural provisions of the con- 
stitutive agreements. There is also a discussion of the consequences of a 
violation of those provisions. 

Procedures for the conclusion of a treaty by a Community are dealt 
with in the penultimate chapter, while the last one deals with the question 
of the authority of member states of a Community to enter into interna- 
tional agreements regarding matters within the scope of the Community. 
The author concedes that he does not always provide definite solutions in 
view of conflicting theories regarding international organizations and the 
relative short period of the exercise of their treaty-making power. 

Astute realism and penetrating Insight into this intricate and relatively 
new legal field combine to make this volume an instructive and essential 
tool for those interested in the law governing European Communities. 

JOHN Maxros 


BRIEFER NOTICES 


International Law Reports. Vol. 36. Edited by E. Lauterpacht. (Lon- 
don: Butterworths, 1968. pp. xxix, 508. 147 s.) This volume of the In- 
ternational Law Reports is deserving of special notice because it contains 
the full text in English translation of the judgments of the District Court 
of Jerusalem and of the Supreme Court of Israel in the Eichmann case. 
Although English translations of portions of the judgments have previously 
appeared in this? and other publications, this is the first appearance of 
full translations of both judgments. The translations, prepared in the 
Ministry of Justice of Israel, are authoritative. 

The printing at length of these opinions is yet another indication of 
the unique value of the International Law Reports as a repository of in- 
ternational law. 

R.R.B. 


(_ernationa Law and World Revolution. Seven Talks for C.B.C. Radio. 
y Edward MeWhinney. (Leyden: A. W. Sijthoff, 1967. pp. xi, 101. 
F1. 12.) The Western world must abandon its bent for the status quo in 
international law and foster peaceful change or it will face revolution, not 


1 Excerpts of an unofficial translation of the judgment of the District Court of 
Jerusalem appeared in 56 A.J.I.L, 805-845 (1962). 
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from the Communist East but from the developing South. Most of Mc- 
Whinney’s oratory in his radio talks to a sophisticated audience is directed 
to downing fears of Communist revolutionary intrigue through the under- 
mining of existing law. He argues that the Soviet professors and diplo- 
mats are ready to overlook ideologies, to discuss practical problems and to 
seek solutions step by step. The West has but to meet them half-way to 
find many interests in common. 

To document his thesis MeWhinney traces the course of debate in inter- 
national governmental and non-governmental bodies, finding the break- 
through from ideological generalities to practical realities at the Interna- 
tional Law Association Conference at Brussels in 1962. There followed a 
series of pacts, the most notable being the atomie test ban, and later non- 
proliferation of atomie weapons. MecWhinney sees ahead nuclear free 
zones, settlement of boundaries in Central Europe and non-agegression be- 
tween NATO and Warsaw Pact countries. 

One caveat is entered to the trend toward reasonableness: namely, anti- 
colonialism. On this Soviet specialists press hard. MceWhinney counsels 
the West and notably France and the United States to resurrect their own 
revolutionary attitudes, helping to share with the East and South their 
efforts to move away Srom ee ea eee coloniai-hased law. 

A consensus approath rather Ommand approach to law provides 
the key to peaceful change. MeWhinney counsels full use of the method 
of the General Assembly resolution to test consensus. He is wary of 
judicial law-making lest it frighten minorities from adjudication, but on 
issues like Southwest Africa he is with the Court’s minority. On colonial- 
ism there can be no.quarter. 

THE thesis was timed for the Khrushchev era. Whether it remains valid 
with his more militant successors has to be proved. Probably any nego- 
tiators adopting it today need to be reminded that the weak get short 
shrift in negotiation with militant revolutionaries. 

JoHN N. HAZARD 


Explorations in Aerospace Law. Selected Essays by John Cobb Cooper. 
1946-1966. Edited by Ivan A. Vlasic. (Montreal: McGill University Press, 
1968. pp. xx, 480. Indexes. $11.50.) Professor Vlasic of McGill Univer- 
sity has compiled the most important articles by the late John Cobb 
Cooper, one of the most outstanding space lawyers of our time, stretching 
over a period of more than thirty years. It is a well-warranted tribute to 
a great author and member of the profession. For those not initiated into 
the field of space law, it will be especially interesting to follow the thoughts 
of this man who was perhaps the greatest pioneer in the field. He antici- 
pated many of the developments in space exploration and laid the founda- 
tions for rules of international conduct transcending narrow ideological 
boundaries. 

Professor Vlasic has divided the articles into five parts, dealing with 
aerospace law and power, rights in air space from antiquity to the advent 
of aircraft, the evolution of the modern principle of state sovereignty in 
air space, the legal status of flight vehicles, the emerging principles of law 
for outer space, and selected problems in international regulation of aero- 
space activities. He prefaces each section with a note on the background 
of the thought contained. His effort is a praiseworthy memorial which 
enshrines the contributions of John Cobb Cooper for the use of students 
and specialists for a long time to come. 

An interesting bibliography of Professor Cooper’s works is appended 
to the collection. 

Ropert K. WOETZEL 
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Les Conférences des Nations Unies pour la Codification du Drot Inter- 
national. By Yves Daudet. Preface by C. A. Colliard. (Paris: Librairie 
Générale de Droit et de Jurisprudence, 1968. pp. xiv, 346. Index. Fr. 
43.90.) This is a competent study of one of the final phases in the work 
of the United Nations for the progressive development and codification of 
international law: the U.N. conferences for the adoption of international 
conventions, on the basis of drafts prepared by the International Law 
Commission, on the law of the sea, statelessness, diplomatic and consular 
relations (and now also the law of treaties). Dr. Daudet of the University 
of Paris is not concerned with the substance of the law, with what these 
conferences have achieved, but how they have done it. In Part I on the 
preparation of the conferences he discusses their general framework (par- 
ties, time, place, services) and the elaboration of the substantive material 
to be considered by them (rôle of the U.N. organs and the states). Logi- 
cally and chronologically one might have expected an examination of the 
two topics in reverse order. Part IT deals with the course of the confer- 
ences themselves: delegations, organization, procedure, voting, and types 
of acts adopted. The author rightly stresses the importance of (and 
favors) the two-thirds majority rule for substantive questions followed 
by the conferences except in the case of statelessness. Throughout there 
are instructive historical references. Despite the limited scope of the sub- 
ject matter, this is a valuable study of the use to which the traditional tool 
of the diplomatic conference has been put for codification purposes and 
which in part explains the success of the United Nations in the field. The 
book has been awarded the Georges Scelle Prize for 1967. 

SALO ENGEL 


The Geneva Conventions of 1949 [in Greek]. By Nicholas B. Lolis. 
(Athens: 1967. pp. vi, 208. Index.) The main purpose of this volume 
is to consider the provisions of the four conventions prepared by the Diplo- 
matic Conference for the Establishment of International Conventions for 
the Protection of War Victims, which met at Geneva in 1949. These agree- 
ments relate to: 1, The Amelioration of the Condition of the Wounded and 
Sick of Armed Forces in the Field; 2, The Amelioration of the Condition 
of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea; 
3, The Treatment of Prisoners of War; and 4, The Protection of Civilian 
Persons in Time of War. Each of these conventions is covered by a sepa- 
rate chapter at the end of the volume. Their respective provisions are set 
forth and commented upon succinctly. Pertinent proposals and observa- 
tions of various delegations to the Geneva Conference are given in relation 
to certain articles. In the discussion, there is found not only a juridical 
analysis of the provisions but also an appraisal of them in the light of 
what has not been included in them. 

Within the framework of this review it is not, of course, possible to deal 
with the over 400 articles of the four conventions. Suffice it to say that 
they have been dealt with adequately by the author, particularly the main 
ones. Nor is it necessary to consider even those features that have con- 
tributed to the development of international law or are of interest other- 
wise, since this has been done competently in an article in this JouRNAL 
by two members of the American Delegation to the Geneva Conference, 
‘“The Geneva Conventions of 1949” by Yingling and Ginnane, Vol. 46 
(1952), p. 393. 

In a rather extensive introduction, the author deals with the question 
of the binding character of the conventions in the international field and 
the difference between armed forces and civilians. As to the latter, he finds 
the title of the fourth above-mentioned convention misleading to the extent 
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that it may imply protection of all civilians under all circumstances, con- 
ceding, however, that this is not possible in view of certain factors of 
modern warfare, five of which he enumerates. There is also a history of 
international and national Red Cross societies. 

In the first four chapters the author gives the historical sources of the 
Geneva Conventions, points out their relation to international law and 
evaluates the articles common to all four of them. 

The work is an admirable and scholarly treatment of this important 
subject. Its worth has been honored by the Academy of Athens by its 
official praise and the bestowal of the monetary Pesmazoglou Award for 
the best treatise on this topic. 


JOHN MAKTOS 


International Law and African Problems. African Conference, Lagos, 
14-18 March, 1967 under Joint Auspices of the Nigerian Institute of In- 
ternational Affairs and the Carnegie Endowment for International Peace. 
(New York: Carnegie Endowment for International Peace, 1968. pp. iv, 
106.) The Nigerian Institute of International Affairs and the Carnegie 
Endowment for International Peace are to be congratulated for holding, 
and now for publishing the records of, the 1967 African Conference on 
International Law and African Problems. The papers and discussions 
afforded a necessary and valuable impulsion to the study of international 
law problems in Africa. 

This summary of the proceedings cannot, of course, fully reflect the 
verve and incisiveness of the exchanges at Lagos. However, it does accu- 
rately reveal the conference views on Treatment of Aliens (paper by Hans 
Blix) ; Encouragement of Wider Study and Appreciation of International 
Law in Africa (paper by José Maria Ruda); Government Legal Advising 
in the Field of Foreign Affairs (paper by Stephen M. Schwebel) ; Treaties 
and Succession of States and Governments in Tanzania (paper by E. E. 
Seaton and S. T. M. Maliti); and Utilization of International Rivers 
(paper by I. O. Agoro). Particularly valuable for African law were the 
scholarly and incisive analysis provided by Seaton and Maliti and the 
lively exchanges of views between the conference participants on this 
crucial problem of state succession. 

It is to be hoped that the conference proposals for the establishment of 
a yearbook and a Documentation Center for International Law in Africa 
may attain early fruition. 


JON H. SPENCER 


The Organization of African Unity and Its Charter. By Zdenek Čer- 
venka. (Prague: Academia Nakladatelství Československé Akademie Véd, 
1968. pp. 102. Kčs. 14.) By accepted standards of scholarship this book 
leaves much to be desired. The origins of the O.A.U. as found in the Con- 
ference of Independent African States and the Informal Permanent Ma- 
chinery of the African States, the interplay of forces between the 0.A.U., 
Pan Africanism, negritude, the Afro-Asian People’s Solidarity Conference, 
the All African Peoples Conference, the Liberation Committee, the two 
Congo crises, the critical Cairo Conference of 1964 and the two culminating 
challenges to the Organization as they emerged in February and November, 
1966—all suffer by pretermission. The study fails to take into considera- 
tion the contribution of Wallerstein in his Africa, The Politics of Unity, 
published in 1967. The author commits the cardinal sin of quoting Judge 
Jessup’s dissent in the 1966 South West Africa Judgment from excerpts 
published in the London Times. Finally, the text is burdened with pro- 
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fuse typographical and other errors, among which might be cited the as- 
sertion (p. 56): ‘‘At present there are 88 African States out of a total of 
122 United Nations Members.’’ 

Despite these egregious shortcomings, the reviewer presumes to recom- 
mend perusal of a publication which not only updates the earlier studies 
of Padelford, Elias, Boutros-Ghali, Yturriaga, Markakis and Rivkin, but 
perceptively addresses itself to critical issues hitherto given scant treat- 
ment. The author effectively demonstrates that the 1966 Judgment of the 
Court in the South West Africa cases could have had little effect on the 
attitudes of the members of the O.A.U. who had already, in the drafting 
of the Charter and thereafter, repeatedly in practice rejected both judicial 
settlement and arbitration. The book usefully limns the links between dis- 
cussions and resolutions at the O.A.U. and those of the Mexico City Con- 
ference of 1964 on the use of force within the parameters set by the U.N. 
Charter. Dr. Cervenka cautions the reader against assuming existence of 
palpable unity among the O.A.U. members on the use of foree and sane- 
tions against Rhodesia and South Africa. Finally, he exposes the corro- 
sive antagonisms which, under the mantle of protestations of fidelity to the 
Organization and the labels of economic regional groupings, are fretting 
its armature. That his views, nevertheless, remain balanced is revealed 
by his final, if somewhat overly sanguine, assertion of confidence in the 
future of the Organization. 

JOHN H. SPENCER 


Universalismo y Panamericamismo. By Carlos Garcia Bauer. (Guate- 
mala: Imprenta Universitaria, 1968. pp. 330.) The distinguished Guate- 
malan diplomat and jurist has given us another constructive study of the 
inter-American regional system, this time a survey of the regional system 
in relation to the universal system of the United Nations, with special 
emphasis upon the respective jurisdictions of the two systems as illus- 
trated in the action taken in the cases of Guatemala, Cuba, Haiti, Panama 
and the Dominican Republic. 

Part 1 of the volume analyzes in detail the new Panamericanism that 
began with the Treaty of Reciprocal Assistance and took specific shape in 
the Bogotá Charter of 1948. The summary of the organs and activities of 
the Organization is excellent, including the protection of human rights, 
juridical equality and the principle of non-intervention. Part 2 gives a 
day-by-day description of the jurisdictional tangle in the case of Guate- 
mala in 1954, presenting the issues impartially. The justification of the 
action taken by the United States against Cuba in 1962 is in like manner 
fairly presented. The cases of Haiti and of Panama were less complicated, 
the former involving an accusation by the Dominican Government in 1963 
of an invasion of Haitian troops across its frontiers, and the second in- 
volving a charge by Panama in 1964 before the Security Council of ag- 
gression by the United States. Following appointment of a commission of 
investigation by the regional Organ of Consultation, the parties reached 
an accord and the case was dismissed. 

The text is followed by an elaborate list of documents beginning with 
the Treaty of Union of 1826 and closing with the Charter of Punta del 
Este and the Declaration of the Presidents of 1967, together with an ex- 
tensive bibliography. 

Dr. Bauer has done a service to Latin American students in putting at 
their disposition a manual surveying so completely the organs and the 
activities of the regional system. He is an optimist in respect to the de- 
velopment of the system and believes that it will meet suceessfully the 
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problems of the future. Guatemala is fortunate in having a leader of such 
constructive ability. 


C. Q. FENWICK 


Da Sucessão de Estados quanto aos Tratados. By André Gonçalves 
Pereira. (Lisbon: Editorial Imperio, 1968. pp. 297.) No more compli- 
cated problem exists in the feld of international law than that of the suc- 
cession of states to treaty rights and obligations in cases of changes of 
sovereignty. The problem was difficult enough in the old days of wars of 
independence and of conquest; it became doubly difficult when a long suc- 
cession of colonial protectorates and dependencies became sovereign states 
after the first and second World Wars, and when treaties multiplied in 
number with the extension of international law into economic and social 
fields. 

Dr. Pereira concentrates upon the numerous cases following the two 
World Wars in which the former colonies of European Powers became in- 
dependent states, although other cases are not excluded. In three separate 
parts of the volume he discusses (1) the doctrine of the succession of states, 
(2) the actual practice of the succession of states, and (3) the technical 
juridical aspects of the problem. Part 1 reviews the Grotian theory estab- 
lishing the doctrine of personal succession from the Roman law, showing 
how it proved impossible of application under modern conditions, as dem- 
onstrated in the analysis of modern writers. Part 2 lists the cases of recent 
years and gives a valuable summary of the practice of the former Asian 
and African colonies and protectorates. Personal treaties of the predeces- 
sor state clearly do not bind the successor except in cases where the treaty 
specifically contemplates the benefit of the successor. Israel and Algiers 
are the only ones that have rejected succession outright, although the prac- 
tice of the others is too uncertain to make possible the adoption of a gen- 
eral rule. A separate section deals with multilateral treaties. 

Part 3 of the volume is highly technical, distinguishing between succes- 
sion and tacit adoption and following the distinction through its practical 
applications in Congo, Senegal and other former dependencies now be- 
come independent. An excellent bibliography follows the text. 

Dr. Pereira has done us a service in presenting in detail the wide variety 
of problems of succession to treaties and the legal basis upon which the 
different cases rest. It is a contribution to a difficult subject, and one 
can only wish that it might be translated for a wider range of readers. 

C, G. FENWICK 


The United Nations Force in Cyprus. By James A. Stegenga. (Colum- 
bus, Ohio: Ohio State University Press, 1968. pp. xiv, 227. Index. $6.25.) 
The events before and after the outbreak of violence on Cyprus in Decem- 
ber, 1963, have received less attention from scholars of international law 
and organization than they deserve. It is for this reason that Mr. Ste- 
genga’s careful study will be useful. Less concerned with extensive com- 
parisons of UNFICYP with ONUC or UNEF than with a detailed analysis 
of the Cyprus operation itself, the author offers a convincing presentation 
of the reasons for UNFICYP’s relative success in contributing to a miti- 
gation of the island’s civil strife. Mr. Stegenga argues, as have others, 
that the Force’s value beyond a day-to-day easing of tension is ambiguous, 
since its presence has tended to reduce pressures for settlement. Although 
there are no specific chapters devoted to legal aspects of the origins and 
evolution of the complex communal conflict, the discussion of the Force’s 
mandate includes some appraisal of legal questions. If, as seems probable, 
the parties should conclude an agreement involving Interlocking security 
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guarantees and provisions for the protection of minority rights, Mr. 
Stegenga could undertake a second edition. He might then explore the 
role of legal norms in the conduct of the conflict. Far from considering 
legal norms solely as restraints on national behavior, the parties have 
demonstrated an impressive understanding of the rôle these norms may 
play in communicating intentions or in mobilizing political support for 
their respective positions. 
Landa B. MILLER 


The Settlement of Boundary Disputes in International Law. By A. O. 
Cukwurah. (Manchester, England: Manchester University Press; Dobbs 
Ferry, N. Y.: Oceana Publications, 1968. pp. 1, 267. Index. $7.50.) The 
book, which constitutes the author’s doctoral thesis, is divided into three 
parts. The first of these presents the subject from a general point of view. 
Causes of boundary conflicts are formulated and classified in the second part 
of the volume; their settlement is analyzed in the remaining section of the 
study. Stability and finality in the resolution of these disputes, the magic 
phrase adopted by the International Court of Justice in the Temple of 
Preah Vihear case, becomes the overriding consideration of these last chap- 
ters, but it is overlooked that in the judgment itself the Court did not deter- 
mine the frontier in the disputed area with certainty and left the precise 
line of the watershed on the Preah Vihear promontory unclear. However, 
the preambles to a number of boundary treaties, three advisory opinions 
of the Permanent Court of International Justice and several decisions 
other than the Temple case, are drawn upon to support the contention of 
finality. The techniques employed to achieve this goal are then presented. 
Preference is expressed for the diplomatic as against the judicial procedure, 
especially for direct negotiation, because it allows for flexibility. Thus 
‘legal niceties’ (p. 149) must be tempered with common sense, and effec- 
tive negotiations require certain predisposing elements. 

Chief among these are proper timing and the existence of good offices, 
mediation and conciliation of third parties which function as ‘‘an indirect . 
pressure’’ (p. 152) on the disputants. The nature and content of nu- 
merous controversies settled through the arbitral and judicial methods 
form the subject of the following pages, although it is stated earlier that 
the procedural weakness in judicial settlement makes states reluctant to 
employ this approach, a comment which raises a lively controversy of its 
own. Several boundary awards which were not accepted, primarily be- 
- cause of their compromise nature, are then described and an evaluation of 
the evidence derived from maps is undertaken. In this connection the 
author rightly refers to the ‘‘dominant feature’’ (p. xii) which maps play 
in boundary proceedings, but then discounts the significant changes which 
have occurred with regard to the evidentiary value of maps. As his con- 
clusions, Dr. Cukwurah suggests a ‘‘general humanization’’ (p. 230) of 
boundary regulations, an objective not closely defined, and recommends 
creation of permanent mixed boundary commissions to supervise, control 
and maintain established boundaries and settle minor incidents. Such tasks, 
however, make it difficult to see how these would ‘‘replace’’ (p. 231) the 
temporary bodies set up for specific purposes during a boundary settlement. 

GUENTER WEISSBERG 


Constitutions of Nations. Rev. 3rd edition. Vols. II and III. Edited 
by Amos J. Peaslee. Prepared by Dorothy Peaslee Xydis. Vol. II (in 
two parts): Asia, Australia, Oceania. (The Hague: Martinus Nijhoff, 
1966. pp. xii, 1286. Gld. 112.); Vol. III (in two parts): Europe. (The 
Hague: Martinus Nijhoff, 1968. pp. xiv, 1815. Gld. 118.50.) The velocity 
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of constitutional change not only in Asia, Australia and Oceania, but in 
Europe as well, has necessitated the preparation of a third edition of this 
uniquely valuable collection. In the region of Asia and the Southwest 
Pacific, the scene of such epochal changes since World War II, it is searcely 
surprising that but 4 out of 35 constitutions should have survived the last 
two decades without change. What is, perhaps, more notable is the fact 
that this rate of change has been even higher in Europe, where out of an 
equal number of constitutions (85), only 2, those of Belgium and of 
Vatican City, have emerged unscathed during that same period. 

Great verbosity appears all too frequently to be the concomitant of such 
rapid change. 172 pages are devoted to the Constitutional Acts and In- 
struments of New Zealand, and 129, 114, 82, 70 and 62 pages, respectively, 
are required to set out the Constitutions of India, Ceylon, Cyprus, Yugo- 
slavia and Malta. Even the Constitution of Western Samoa, of some 124 
articles, is 30 pages in length. 

The diligence devoted to the collection of documents reveals the same 
high level of scholarship that has already made the earlier editions classics 
in their field. Thus, the relevant constitutional instruments, acts and de- 
erees to be assembled in the case of Burma total 8; those of Ceylon, 9; 
New Zealand, 18; and Israel, 15. The summaries of constitutional his- 
tories are models of succinetness. Given the great length of the docu- 
ments, 2 somewhat more detailed analysis of the constitutional provisions 
should be of assistance. Particularly desirable would be the introduction 
in each instance of a résumé of the amendment procedures. 

JOHN H. SPENCER 


New Nations and the Law of Nations. By S. Prakash Sinha. (Leyden: 
A. W. Sijthoff, 1967. pp. 174. Fl. 20.) This study of international law 
as viewed by new nations is centered principally around their attitudes 
as revealed in the deliberations of the International Law Commission and 
the Asian-African Consultative Committee. The topics relate inter alia to 
international economic development, ideological commitments, state suc- 
eession, treatment of aliens, plural nationality, responsibility of states, 
state trading, sovereign immunity and negotiation of treaties. 

Greater scope and relevance to emerging issues might have been imparted 
to this study had the attempt been made to situate the discussion against 
the background of economic and legal issues common to all developing 
countries, including those of Latin America as well as those of Africa and 
the Middle East. One would also have weleomed the author’s views on 
U.N. Resolution 1803 (XVII) and nationalization of foreign enterprises, 
the Nyerere, the Ugandian and other doctrines in respect to succession to 
treaties, succession to concessions and to debts, succession of governments, 
multinational corporations, unequal treaties and national treatment as op- 
posed to minimum international standards. Similarly, it could have been 
relevant to take into account the work of the International Law Associa- 
tion, the U.N. Economic Commissions for Latin America and for Africa 
and the contributions of Lissitzyn, Meagher, Delaume, Hazard, Gonidee, 
Quermonne, Detter, Seaton, and Kunugi. With respect to the crucial area 
of state succession it is difficult to endorse the assertion (p. 77) that ‘‘a 
new state is bound to accept international rights and obligations entered 
by its predecessor in so far as these concern the new state.” 

JOHN H. SPENCER 


Foreign Law Abbreviations: French. By Adolph Sprudsz. (Dobbs 
Ferry, N. Y.: Oceana Publications, 1967. pp. 103. $7.50.) The reference 
Shelves of our libraries have been enriched by this slim volume authored 
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by Adolph Sprudsz, foreign law librarian of the University of Chicago 
Law School. It is intended to be, to use the author’s words, ‘‘a practical 
identification tool’’ of abbreviations and symbols as used in French sources 
and, to a certain extent, in all French-speaking countries. Apparently, 
the actual use of abbreviations was the base for the inclusion in this list. 
No claim is being made that these abbreviations are authentic or authorita- 
tive. The objectivity goes so far that the identical abbreviations (S.J., 
C.C., Soc.) are listed for two different entries corresponding to their usage. 
Thus, the list’s purpose is to serve as an interpretative tool and help to 
researchers. 

The title may be misleading. The abbreviations listed are not only those 
used in France in French legal publications; Swiss, Belgium, and other 
French language sources have been evaluated. Moreover, it is rather sur- 
prising to discover that the list endeavors to clarify even some foreign- 
language abbreviations used in French sources. A number of German, 
Latin and British abbreviations are explained. Once the author decided 
for this broad coverage, he included practically all abbreviations a reader 
ean find in French sources, not strictly limited to the legal field. Ex- 
plained are numerous abbreviations of international organizations, Cor- 
porate forms, regional associations, commercial and insurance terms, and 
even geographical and metric system abbreviations. While the purist 
may object to the wide coverage offered, we must stress its positive aspects 
for a researcher who will recognize a useful one-source tool when utilizing 
French language material. 

The American researcher will probably compare this list with recom- 
mended foreign citations in Harvard’s ‘A Uniform System of Citation.’’ 
There are minor differences between the recommendations of our classic 
tool—Harvard’s citations tend to be more explicit—and Mr. Sprudsz’s 
findings. Yet the author registered actual use and we should be grateful 
to him for his work which will be of valuable assistance. Perhaps the 
French scholars will take heart and present us with a uniform citation 
system for French legal materials. Even then, Mr. Sprudsz’s work will 
maintain its value because old sources will have to be interpreted, and, as 
we all know, not everyone follows the teaching of scholars. 

FRANK LUKES 
Librarian, Baker & McKenzie 
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OFFICIAL DOCUMENTS 


AGREEMENT ON THE RESCUE OF ASTRONAUTS, THE RETURN 
OF ASTRONAUTS AND THE RETURN OF OBJECTS 
LAUNCHED INTO OUTER SPACE* 


Opened for signature at Washington, London and Moscow, April 22, 1968; 
in force December 3, 1968 ? 


The Contracting Parties, 

Noting the great importance of the Treaty on Principles Governing the 
Activities of States in the Exploration and Use of Outer Space, including 
the Moon and Other Celestial Bodies, which calls for the rendering of all 
possible assistance to astronauts in the event of accident, distress or emer- 
gency landing, the prompt and safe return of astronauts, and the return 
of objects launched into outer space, 

Desiring to develop and give further concrete expression to these duties, 

Wishing to promote international co-operation in the peaceful explora- 
tion and use of outer space, 

Prompted by sentiments of humanity, 

Have agreed on the following: 


ARTICLE 1 


Each Contracting Party which receives information or discovers that 
the personnel of a spacecraft have suffered accident or are experiencing 
eonditions of distress or have made an emergency or unintended landing 
im territory under its jurisdiction or on the high seas or in any other 
place not under the jurisdiction of any state shall immediately: 


1 Annex to General Assembly Res. 2345 (XXII), Dec. 19, 1967. General Assembly, 
22nd Sess., Official Records, Supp. No. 16 (4/6716), p. 6; T.LA.S., No. 6599; repro- 
duced in 7 Int. Legal Materials 151 (1968). 

2 The Agreement has been signed on behalf of the following governments: Argentina, 
Australia, Austria, Belgium, Bolivia, Bulgaria, Burma, Byelorussian S.S.R., Cameroon, 
Canada, Chile, China, Colombia, Congo (Kinshasa), Costa Rica, Cyprus, Czechoslovakia, 
Denmark, Dominican Republic, Ecuador, El Salvador, Finland, Gambia, Federal Re- 
publie of Germany, German Democratic Republic, Ghana, Greece, Haiti, Hungary, Ice- 
land, Iran, Ireland, Israel, Italy, Jamaica, Jordan, Korea (with a statement), Laos, 
Lebanon, Lesotho, Luxembourg, Malagasy Republic, Malaysia, Maldive Islands, Malta, 
Mexico, Monaco, Mongolia, Morocco, Nepal, The Netherlands, New Zealand, Nicaragua, 
Niger, Nigeria, Norway, The Philippines, Poland, Portugal, Rumania, Rwanda, San 
Marino, Senegal, Sierra Leone, Somali Republic, South Africa, Switzerland, Syrian 
Arab Republic, Tunisia, Turkey, Ukrainian 8.8.R., the U.S.S.R., United Arab Republic, 
the United Kingdom, the United States, Uruguay, Venezuela, Viet-Nam, Yemen Arab 
Republie and Yugoslavia. 

Ratifications have been deposited on behalf of Byelorussian S.S.R., Ireland, Nepal, 
Niger, the U.S.S.R., the United Kingdom (with a declaration) and the United States. 
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(a) Notify the launching authority or, if it cannot identify and imme- 
diately communicate with the launching authority, immediately make a 
public announcement by all appropriate means of communication at its 
disposal ; 

(b) Notify the Secretary General of the United Nations, who should 
disseminate the information without delay by all appropriate means of 
communication at his disposal. 


ARTICLE 2 


If, owing to accident, distress, emergency or unintended landing, the 
personnel of a spacecraft land in territory under the jurisdiction of a 
Contracting Party, it shall immediately take all possible steps to rescue 
them and render them all necessary assistance. It shall inform the 
launching authority and also the Secretary General of the United Nations 
of the steps it is taking and of their progress. If assistance by the launch- 
ing authority would help to effect a prompt rescue or would contribute 
substantially to the effectiveness of search and rescue operations, the 
launching authority shall co-operate with the Contracting Party with a 
view to the effective conduct of search and rescue operations. Such opera- 
tions shall be subject to the direction and control of the Contracting 
Party, which shall act in close and continuing consultation with the launch- 
ing authority. 


ARTICLE 3 


If information is received or it is discovered that the personnel of a 
spacecraft have alighted on the high seas or in any other place not under 
the jurisdiction of any state, those Contracting Parties which are in a 
position to do so shall, if necessary, extend assistance in search and rescue 
operations for such personnel to assure their speedy rescue. They shall 
inform the launching authority and the Secretary General of the United 
Nations of the steps they are taking and of their progress. 


ARTIOLE 4 


If, owing to accident, distress, emergency or unintended landing, the 
personnel of a spacecraft land in territory under the jurisdiction of a 
Contracting Party or have been found on the high seas or in any other 
place not under the jurisdiction of any state, they shall be safely and 
promptly returned to representatives of the launching authority. 


ARTICLE 5 


i. Each Contracting Party which receives information or discovers that 
a space object or its component parts has returned to earth in territory 
under its jurisdiction or on the high seas or in any other place not under 
the jurisdiction of any state, shall notify the launching authority and the 
Seeretary General of the United Nations. 
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2. Each Contracting Party having jurisdiction over the territory on 
which a space object or its component parts has been discovered shall, 
upon the request of the launching authority and with assistance from that 
authority if requested, take such steps as it finds practicable to recover 
the object or component parts. 

3. Upon request of the launching authority, objects launched into outer 
space or their component parts found beyond the territorial limits of the 
launching authority shall be returned to or held at the disposal of repre- 
sentatives of the launching authority, which shall, upon request, furnish 
identifying data prior to their return. 

4. Notwithstanding paragraphs 2 and 3 of this article, a Contracting 
Party which has reason to believe that a space object or its component 
parts discovered in territory under its jurisdiction, or recovered by it 
elsewhere, is of a hazardous or deleterious nature may so notify the launch- 
ing authority, which shall immediately take effective steps, under the 
direction and control of the said Contracting Party, to eliminate possible 
danger of harm. 

5. Expenses incurred in fulfilling obligations to recover and return a 
space object or its component parts under paragraphs 2 and 3 of this 
article shall be borne by the launching authority. 


ARTICLE 6 


For the purposes of this Agreement, the term ‘‘launching authority” 
shall refer to the state responsible for launching, or, where an interna- 
tional intergovernmental organization is responsible for launching, that 
organization, provided that that organization declares its acceptance of 
the rights and obligations provided for in this Agreement and a majority 
of the states members of that organization are Contracting Parties to 
this Agreement and to the Treaty on Principles Governing the Activities 
of States in the Exploration and Use of Outer Space, including the Moon 
and Other Celestial Bodies. 


ARTICLE T 


1. This Agreement shall be open to all states for signature. Any state 
which does not sign this Agreement before its entry into force in aceord- 
ance with paragraph 3 of this article may accede to it at any time. 

2. This Agreement shall be subject to ratification by signatory states. 
Instruments of ratification and instruments of accession shall be deposited 
with the Governments of the Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain and Northern Ireland and the United 
States of America, which are hereby designated the Depositary Govern- 
ments. 

8. This Agreement shall enter into force upon the deposit of instruments 
of ratification by five governments including the governments designated 
as Depositary Governments under this Agreement. 

4. For states whose instruments of ratification or accession are deposited 
subsequent to the entry into force of this Agreement, it shall enter into 
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force on the date of the deposit of their instruments of ratification or 
accession. 

5. The Depositary Governments shall promptly inform all signatory and 
acceding states of the date of each signature, the date of deposit of each 
instrument of ratification of and accession to this Agreement, the date of 
its entry into force and other notices. 

6. This Agreement shall be registered by the Depositary Governments 
pursuant to Article 102 of the Charter of the United Nations. 


ARTICLE 8 


Any State Party to the Agreement may propose amendments to this 
Agreement. Amendments shall enter into force for each State Party to 
the Agreement accepting the amendments upon their acceptance by a 
majority of the States Parties to the Agreement and thereafter for each 
remaining State Party to the Agreement on the date of acceptance by it. 


ARTICLE 9 


Any State Party to the Agreement may give notice of its withdrawal 
from the Agreement one year after its entry into force by written notifi- 
cation to the Depositary Governments. Such withdrawal shall take effect 
one year from the date of receipt of this notification. 


ARTICLE 10 


This Agreement, of which the Chinese, English, French, Russian and 
Spanish texts are equally authentic, shall be deposited in the archives of 
the Depositary Governments. Duly certified copies of this Agreement 
shall be transmitted by the Depositary Governments to the governments 
of the signatory and acceding states. 

IN WITNESS WHEREOF the undersigned, duly authorized, have signed 
this Agreement. 


PROTOCOL RELATING TO THE STATUS OF REFUGEES * 


Opened for accession at New York, January 31, 1967; 
in force October 4, 1967 ** 


The States Parties to the present Protocol, 
Considering that the Convention relating to the Status of Refugees done 


*T.LAS., No. 6577; 6 Int. Legal Materials 78 (1967). 

*? The Protocol came into force for the United States on November 1, 1968, the 

date of deposit of its instrument of accession. The U. 8. Senate gave its advice and 
consent to accession with the following reservations: 
‘*The United States of America construes Article 29 of the Convention as applying 
only to refugees who are resident in the United States and reserves the right to tax 
refugees who are not residents of the United States in accordance with its general rules 
relating to nonresident aliens.’? 
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at Geneva on 28 July 1951+ (hereinafter referred to as the Convention) 
covers only those persons who have become refugees as a result of events 
occurring before 1 January 1951, 

Considering that new refugee situations have arisen since the Conven- 
tion was adopted and that the refugees concerned may therefore not fall 
within the scope of the Convention, 

Considering that it is desirable that equal status should be enjoyed by 
all refugees covered by the definition in the Convention irrespective of 
the dateline 1 January 1951, 

Have agreed as follows: 


ARTICLE I 


GENERAL PROVISION 


1. The States Parties to the present Protocol undertake to apply Articles 
2 to 34 inelusive of the Convention to refugees as hereinafter defined. 

2. For the purpose of the present Protocol, the term ‘‘refugee’’ shall, 
except as regards the application of paragraph 3 of this article, mean any 
person within the definition of Article 1 of the Convention as if the words 
‘As a result of events occurring before 1 January 1951 and ...’’ and 
the words ‘‘... as a result of such events,” in Article 1 A (2) were omitted. 

3. The ramii Protocol shall be applied by the States F Parties bereto 
without any geographie limitation, save that existing declarations made 
by states already parties to the Convention in accordance with Article 
1B (1) (a) of the Convention, shall, unless extended under Article 1 B (2) 
thereof, apply also under the present Protocol. 


Articis If 


CO-OPERATION OF THE NATIONAL AUTHORITIES WITH THE UNITED NATIONS 
1. The States Parties to the present Protocol undertake to co-operate 


with the Office of the. United Nations High Commissioner for Refugees, 
or any other agency of the United Nations which may succeed it, in the 
exercise of its functions, and shall in particular facilitate its duty of su- 
pervising the application of the provisions of the present Protocol. 

2, In order to enable the Office of the High Commissioner, or any other 
ageney of the United Nations which may succeed it, to make reports to 


‘The United States of America accepts the obligation of paragraph 1(b) of Article 
24 of the Convention except insofar as that paragraph may conflict in certain instances 
with any provision of title If (old age survivors’ and disability insurance) or title 
XVIII (hospital and medical insurance for the aged) of the Social Security Act. 
As to any such provision, the United States will accord to refugees lawfully staying 
in its territory treatment no less favorable than is accorded aliens generally in the 
same circumstances. ’’ 

Instruments of accession have also been deposited on behalf of: Algeria, Argentina, 
Cameroon, Central African Republic, Finland (with reservations), Gambia, Ghana (with 
reservation), Holy See, Ireland, The Netherlands (with declaration and reservations), 
Norway, Senegal, Sweden, Tanzania (with reservation), Tunisia, the United Kingdom 
(with declarations). 

1 Printed below, p. 389. 
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the competent organs of the United Nations, the States Parties to the 
present Protocol undertake to provide them with the information and 
statistical data requested, in the appropriate form, concerning: 

(a) The condition of refugees; l 

(b) The implementation of the present Protocol; 

(c) Laws, regulations and decrees which are, or may hereafter be, in 
force relating to refugees. 


ARTICLE III 


INFORMATION ON NATIONAL LEGISLATION 


The States Parties to the present Protocol shall communicate to the 
Secretary-General of the United Nations the laws and regulations which 
they may adopt to ensure the application of the present Protocol. 


ARTICLE IV 


SETTLEMENT OF DISPUTES 


Any dispute between States Parties to the present Protocol which re- 
lates to its interpretation or application and which cannot be settled by 
other means shall be referred to the International Court of Justice at the 
request of any one of the parties to the dispute. 


ARTICLE V 


ACCESSION 


The present Protocol shall be open for accession on behalf of all States 
Parties to the Convention and of any other State Member of the United 
Nations or member of any of the specialized agencies or to which an in- 
vitation to accede may have been addressed by the General Assembly of 
the United Nations. Accession shall be effected by the deposit of an in- 
strument of accession with the Secretary-General of the United Nations. 


ARTICLE VI 


FEDERAL CLAUSE 


In the ease of a Federal or non-unitary state, the following provisions 
shall apply: 

(a) With respect to those articles of the Convention to be applied in 
accordance with Article I, paragraph 1, of the present Protocol that come 
within the legislative jurisdiction of the federal legislative authority, the 
obligations of the Federal Government shall to this extent be the same as 
those of States Parties which are not Federal States; 

(b) With respect to those articles of the Convention to be applied in 
accordance with Article I, paragraph 1, of the present Protocol that come 
within the legislative jurisdiction of constituent States, provinces or can- 
tons which are not, under the constitutional system of the federation, bound 
to take legislative action, the Federal Government shall bring such arti- 
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eles with a favourable recommendation to the notice of the appropriate 
authorities of States, provinces or cantons at the earliest possible moment; 

(c) A Federal State Party to the present Protocol shall, at the request 
of any other State Party hereto transmitted through the Secretary-General 
of the United Nations, supply a statement of the law and practice of the 
Federation and its constituent units in regard to any particular provision 
of the Convention to be applied in accordance with Article I, paragraph 
1, of the present Protocol, showing the extent to which effect has been 
given to that provision by legislative or other action. 


ARTICLE VII 


RESERVATIONS AND DECLARATIONS 


1. At the time of accession, any state may make reservations in respect 
of Article IV of the present Protocol and in respect of the application in 
accordance with Article I of the present Protocol of any provisions of 
the Convention other than those contained in Articles 1, 3, 4, 16 (1) and 
33 thereof, provided that in the case of a State Party to the Convention 
reservations made under this article shall not extend to refugees in respect 
of whom the Convention applies. 

2. Reservations made by States Parties to the Convention in accordance 
with Article 42 thereof shall, unless withdrawn, be applicable in relation 
to their obligations under the present Protocol. 

3. Any state making a reservation in accordance with paragraph 1 of 
this article may at any time withdraw such reservation by a communica- 
tion to that effect addressed to the Secretary-General of the United Nations. 

4. Declaration made under Article 40, paragraphs 1 and 2, of the Con- 
vention by a State Party thereto which accedes to the present Protocol 
shall be deemed to apply in respect of the present Protocol, unless upon 
accession a notification to the contrary is addressed by the State Party 
concerned to the Secretary-General of the United Nations. The provisions 
of Article 40, paragraphs 2 and 3, and of Article 44, paragraph 3, of the 
Convention shall be deemed to apply mutatis mutandis to the present 
Protocol. 


ARTICLE VIII 


ENTRY INTO FORCE 


1. The present Protocol shall come into force on the day of deposit of 
the sixth instrument of accession. = 

2. For each state acceding to the Protocol after the deposit of the sixth 
instrument of accession, the Protocol shall come into force on the date of 
deposit by such state of its instrument of accession. 


ARTICLE IX 


DENUNCIATION 


1. Any State Party hereto may denounce this Protocol at any time by 
a notification addressed to the Seeretary-General of the United Nations. 
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2. Such denunciation shall take effect for the State Party concerned one 
year from the date on which it is received by the Secretary-General of 
the United Nations. 


ARTICLE X 


NOTIFICATIONS BY THE SECRETARY-GENERAL OF THE UNITED NATIONS 


The Secretary-General of the United Nations shall inform the states re- 
ferred to in Article V above of the date of entry into force, accessions, 
reservations and withdrawals of reservations to and denunciations of the 
present Protocol, and of declarations and notifications relating hereto. 


ARTICLE XI 


DEPOSIT IN THE ARCHIVES OF THE SECRETARIAT OF THE UNITED NATIONS 


A, copy of the present Protocol, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, signed by the President 
of the General Assembly and by the Secretary-General of the United Na- 
tions, shall be deposited in the archives of the Secretariat of the United 
Nations. The Seeretary-General will transmit certified copies thereof to 
all States Members of the United Nations and to the other states referred 
to in Article V above. 


CONVENTION RELATING TO THE STATUS OF REFUGEES * 


Opened for signature and accession at Geneva, July 28, 1951; 
in force April 22, 1954 


Preamble 


The Hien CONTRACTING PARTIES, 

CONSIDERING that the Charter of the United Nations and. the Universal 
Declaration of Human Rights approved on 10 December 1948 by the Gen- 
eral Assembly have affirmed the principle that human beings shall enjoy 
fundamental rights and freedoms without discrimination, 

CONSIDERING that the United Nations has, on various occasions, mani- 
fested its profound concern for refugees and endeavoured to_assure refu- 


gees the widest possible exercise of these fundamental rights and-freedoms, v 


CONSwERING that it is desirable to revise and consolidate previous inter- 
national agreements relating to the status of refugees and to extend the 
scope of and the protection accorded by such instruments by means of a 
new agreement, 


ConsIDERING that the grant of asylum may place unduly heavy burdens 4 


on certain countries, and that a satisfactory solution of a problem of 


*T.T.A.8., No. 6577; 189 U.N. Treaty Series 150. 


í 


390 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 63 


which the United Nations has recognized the international scope and nature 
cannot therefore be achieved without international co-operation, 

EXPRESSING the wish that all states, recognizing the social and humani- 
tarian nature of the problem of refugees, will do everything within their 
power to preyent this problem {f from becoming a cause of tension between 
states, 

Norme that the United Nations High Commissioner for Refugees is 
charged with the task of supervising international conventions providing 
for the protection of refugees, and recognizing that the effective co-ordi- 
nation of measures taken to deal with this problem will depend upon the 
.co-operation of states with the High Commissioner, 


ama O mieie me siae Karakarai aa 


HAVE AGREED as follows: 


CHAPTER Í 


GENERAL PROVISIONS 


ARTICLE 1 


Definition of the Term “Refugee” 


A. For the purposes of the present Convention, the term ‘‘refugee’’ 
shall apply to any person who: 

(1) Has been considered a refugee under the Arrangements of 12 
May 1926 and 30 June 1928 or under the Conventions of 28 October 
1933 and 10 February 1938, the Protocol of 14 September 1939 or the 
Constitution of the International Refugee Organization ; 

Decisions of non-eligibility taken by the International Refugee Or- 
ganization during the period of its activities shall not prevent the 
status of refugee being accorded to persons who fulfil the conditions 
of paragraph 2 of this section; 

(2) As a result of events occurring before 1 January 1951 and ow- 
ing to well-founded fear of being persecuted for reasons of race, re- 
ligion, nationality, membership of a particular social group or politi- 
cal opinion, is outside the country of his nationality and is unable or, 
owing to such fear, is unwilling to avail himself of the protection of 
that country; or who, not having a nationality and being outside the 
country of his former habitual residence as a result of such events, 
is unable or, owing to such fear, is unwilling to return to it. 

In the case of a person who has more than one nationality, the term 
‘‘the country of his nationality’’ shall mean each of the countries of which 
he is a national, and a person shall not be deemed to he lacking the pro- 
tection of the country of his nationality if, without any valid reason based 
on well-founded fear, he has not availed himself of the protection of one 
of the countries of which he is a national. 

B. (1) For the purposes of this Convention, the words ‘‘events occurring 
before 1 January 1951” in Article 1, section A, shall be understood to 
mean either 
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(a) ‘events occurring in Europe before 1 January 1951’’; or 
(b) ‘‘events occurring in Europe or elsewhere before 1 January 
1951’’; 
and each Contracting State shall make a declaration at the time of signa- 
ture, ratification or accession, specifying which of these meanings it ap- 
plies for the purpose of its obligations under this Convention. 

(2) Any Contracting State which has adopted alternative (a) may at 
any time extend its obligations by adopting alternative (6) by means of 
a notification addressed to the Secretary-General of the United Nations. 

C. This Convention shall cease to apply to any person falling under the 
terms of section A if: 

(1) He has voluntarily re-availed himself of the protection of the 
country of his nationality ; or 

(2) Having lost his nationality, he has voluntarily reacquired it; or 

(3) He has acquired a new nationality, and enjoys the protection Y 
of the country of his new nationality ; or 

(4) He has voluntarily re-established himself in the country which | 
he left or outside which he remained owing to fear of persecution; or ” 

(5) He ean no longer, because the circumstances in connexion with 
which he has been recognized as a refugee have ceased to exist, con- 
tinue to refuse to avail himself of the protection of the country of his 
nationality ; 

Provided that this paragraph shall not apply to a refugee falling 
under section A (1) of this article who is able to invoke compelling 
reasons arising out of previous persecution for refusing to avail him- 
self of the protection of the country of nationality ; 

(6) Being a person who has no nationality he is, because the cir- 
cumstances in connexion with which he has been recognized as a refugee 
have ceased to exist, able to return to the country of his former 
habitual residence; 

Provided that this paragraph shall not apply to a refugee falling 
under section A (1) of this article who is able to invoke compelling 
reasons arising out of previous persecution for refusing to return to 
the country of his former habitual residence. 

D. This Convention shall not apply to persons who are at present re- 
ceiving from organs or agencies of the United Nations other than the 
United Nations High Commissioner for Refugees protection or assistance. 

When such protection or assistance has ceased for any reason, without 
the position of such persons being definitively settled in accordance with the 
relevant resolutions adopted by the General Assembly of the United Na- 
tions, these persons shall ipso facto be entitled to the benefits of this Con- 
vention. 

E. This Convention shall not apply to a person who is recognized by the 
competent authorities of the country in which he has taken residence as 
having the rights and obligations which are attached to the possession of 
the nationality of that country. 
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F. The provisions of this Convention shall not apply to any person 
with respect to whom there are serious reasons for considering that: 

~ (a) he has committed a crime against peace, a war crime, or a crime 
wv against humanity, as defined in the international instruments 

drawn up to make provision in respect of such crimes; 
(b) he has committed a serious non-political crime outside the coun- 
try of refuge prior to his admission to that country as a refugee; 
(c) he has been guilty of acts contrary to the purposes and principles 

of the United Nations. ~~" —— 


ARTICLE 2 


General Obligations 


Every refugee has duties to the country in which he finds himself, which 
require in particular that he conform to its laws and regulations as well 
as to measures taken for the maintenance of public order. 


ARTICLE 3 


Non-discrimnation 


The Contracting States shall apply the provisions of this Convention to 
refugees without discrimination as to race, religion or country of origin. 


ARTICLE 4 


Religion 
The Contracting States shall accord to refugees within their territories 


treatment at least as favourable as that accorded to their nationals with 
respect to freedom to practice their religion and freedom as regards the 
religious education of their children. 


ARTICLE 5 


Rights granted apart from this Convention 


Nothing in this Convention shall be deemed to impair any rights and 
benefits granted by a Contracting State to refugees apart from this Con- 
vention, 


ARTICLE 6 


The Term “fin the same circumstances’’ 


For the purpose of this Convention the term ‘‘in the same circum- 
stances’? implies that any requirements (including requirements as to 
length and conditions of sojourn or residence) which the particular indi- 
vidual would have to fulfil for the enjoyment of the right in question, if 
he were not a refugee, must be fulfilled by him, with the exception of re- 
quirements which by their nature a refugee is incapable of fulfilling. 
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ARTICLE 7 


Exemption from Reciprocity 


1. Except where this Convention contains more favourable provisions, a 
Contracting State shall accord to refugees the same treatment as is ac- : 
corded to aliens generally, = 

2, After a period of three years’ residence, all refugees shall enjoy ex- 
emption from “from le legislative reciprocity in the territory of the Contracting 
States. 

3. Each Contracting State shall continue to accord to refugees the rights 
and benefits to which they were already entitled, in the absence of reci- 
procity, at the date of entry into force of this Convention for that state. 

4, The Contracting States shall consider favourably the possibility of 
according to refugees, in the absence of reciprocity, rights and benefits 
beyond those to which they are entitled according to paragraphs 2 and 3, 
and to extending exemption from reciprocity to refugees who do not fulfil 
the conditions provided for in paragraphs 2 and 3. 

5. The provisions of paragraphs 2 and 3 apply both to the rights and 
benefits referred to in Articles 13, 18, 19, 21 and 22 of this Convention 
and to rights and benefits for which this Convention does not provide. 


ARTICLE 8 


Exemption from Exceptional Measures 


With regard to exceptional measures which may be taken against the 
ae Bebe chal or interests of nationals of a foreign state, the Contract- 
ates shall not apply such measures to a refugee who is formally a 
national of the said state solely on account of such nationality. Contract- 
ing States which, under their legislation, are prevented from applying the 
general principle expressed in this article, shall, in appropriate cases, 
grant exemptions in favour of such refugees. 


ARTICLE 9 


Provisional Measures 


Nothing in this Convention shall prevent a Contracting State, in time 
of war or other grave enone circumstances, from taking pro- 
visionally mivasures which it considers to be essential to the national se- 
curity in the case of a particular person, pending a determination by the 
Contracting State that that person is in fact a refugee and that the con- 
tinuance of such measures is necessary in his case in the interests of na- 
tional security. ——— 


ARTICLE 10 


Continuity of Residence 


1. Where a refugee has been forcibly displaced during the Second World 
War and removed to the territory of a Contracting State, and is resident 
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there, the period of such enforced sojourn shall be considered to have been 
lawful residence within that territory. 

2. Where a refugee has been forcibly displaced during the Second World 
War from the territory of a Contracting State and has, prior to the date 
of entry into force of this Convention, returned there for the purpose of 
taking up residence, the period of residence before and after such en- 
forced displacement shall be regarded as one uninterrupted period for any 
purposes for which uninterrupted residence is required. 


ARTICLE 11 
Refugee Seamen 


In the case of refugees regularly serving as crew members on board @ 
ship flying the flag of a Contracting State, that state shall give sympa- 
thetic consideration to their establishment on its territory and the issue of 
travel documents to them or their temporary admission to its territory 
particularly with a view to facilitating their establishment in another 
country. 


CHAPTER IT 
JURIDICAL STATUS 


ARTICLE 12 
Personal Status 


1. The personal status of a refugee shall be governed by the law of the 
country of his domicile or, if he has no domicile, by the law of the country 


of his residence. 

2. Rights previously acquired by a refugee and dependent on personal 
status, more particularly rights attaching to marriage, shall be respected 
by a Contracting State, subject to compliance, if this be necessary, with 
the formalities required by the law of that state, provided that the right 
in question is one which would have been recognized by the law of that 
state had he not become a refugee. 


ARTICLE 13 
Movable and Immovable Property 


The Contracting States shall accord to a refugee treatment as favourable 
as possible and, in any event, not less favourable than that ; accorded _ to 
aliens generally in the same circumstances, as regards the the acquisition of 


movable and immovable property and other rights pertaining thereto, and 
to leases and other contracts relating to movable and immovable property. 


ARTICLE 14 
Artistic Rights and Industrial Property 
In respect of the protection of industrial property, such as inventions, 


ica a a a 
designs or models, “trade n marks, trade le names, and of rights in literary, 
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artistic and scientific works, a refugee shall be accorded in the country 


eo w 


in which he has his habitual residence the same protection as is accorded 
to nationals of that country. In the territory of any other Contracting 
State, he shall be accorded the same protection as is accorded in that terri- 


tory to nationals of the country in which he has his habitual] residence. 


ARTICLE 15 


Right of Association 


As regards non-political and non-profitmaking associations and trade 
unions the Contracting States shall accord to refugees lawfully staying in 
their territory the most favourable treatment accorded to nationals of a 
foreign country, in the same circumstances. 


ARTICLE 16 


Access to Courts 


1. A refugee shall have free access to the courts of.law on the territory 
of all Contracting States. 

2. A refugee shall enjoy in the Contracting State in which he has his 
habitual residence the same treatment as a national in matters pertaining 
to access to the courts, including legal assistance and exemption from 
cautio judicatum solvi. 

3. A refugee shall be accorded in the matters referred to in paragraph 
2 in countries other than that in which he has his habitual residence the 
treatment granted to a national of the country of his habitual residence. 


CHAPTER III 


GAINFUL EMPLOYMENT 


ARTICLE 17 


Wage-earning Employment 


1. The Contracting States shall accord to refugees lawfully staying in 
their territory the most favourable treatment ac accorded to nationals of_a 
foreign country in the same ciréimetances, as regards the right to engage 
in wage- earning employment. 

2. In any case, restrictive measures imposed on aliens or the employ- 
ment of aliens for the protection of the national labour market shall not 
be applied to a refugee who was already exempt from them at the date 
of entry into force of this Convention for the Contracting State concerned, 
or who fulfils one of the following conditions: 

(a) He has completed three years’ residence in the country. 

(b) He has a spouse possessing the nationality of the country of resi- 
dence. A refugee may not invoke the benefit of this provision 
if he has abandoned his spouse: 
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(c) He has one or more children possessing the nationality of the 
country of residence. 

3. The Contracting States shall give sympathetic consideration to as- 
similating the rights of all refugees with regard to \rage-earning employ- 
ment to those of nationals, and in particular of those refugees who have 
entered their territory pursuant to programmes of labour recruitment or 
under immigration schemes. 


ARTICLE 18 


Self-employment 


The Contracting States shall accord to a refugee lawfully in their terri- 
tory treatment as favourable as possible and, in any event, not less favour- 
able than that accorded to aliens generally in the same circumstances, as 
regards the right to engage on his own account in agriculture, industry, 
handicrafts and commerce and to establish commercial and industrial 
companies. 


ARTICLE 19 


Liberal Professions 


1, Each Contracting State shall accord to refugees lawfully staying in 
their territory who hold diplomas recognized by the competent authorities 
of that state, and who are desirious of practising a liberal profession, 
treatment as favourable as possible and, in any event, not less favourable 
than that accorded to aliens generally in the same circumstances. 

2. The Contracting States shall use their best endeavours consistently 
with their laws and constitutions to secure the settlement of-such refugees 
in the territories, other than the” metropolitan territory, for whose inter- 
national relations they are responsible. 


CHAPTER IV 


WELFARE 


ARTICLE 20 


Rationing 
Where a rationing system exists, which applies to the population at 
large and regulates the general distribution of products in short supply, 
refugees shall be accorded the same treatment as nationals. 


ARTICLE 21 


Housing 


As regards housing, the Contracting States, in so far as the matter is 
regulated by laws or regulations or is subject to the control of publie 
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authorities, shall accord to refugees lawfully staying in their territory 
treatment as favourable as possible and, in any event, not less favourable 
than that accorded to aliens generally in the same circumstances. 


ARTICLE 22 
Public Education 


1. The Contracting States shall accord to refugees the same treatment 
as is accorded to nationals with respect to elementary education. 

2. The Contracting “States shall accord to refugees treatment as favour- 
able as possible, and, in any event, not less favourable than that accorded 
to aliens generally in the same circumstances, with respect to. education 
other than elementary education and, in particular, as regards access to 
studies, the recognition of foreign school certificates, diplomas and degrees, 
the remission of fees and charges and the award of scholarships. 


ARTICLE 23 
Public Relief 


The Contracting States shall accord to refugees lawfully staying in 
their territory the same treatment with respect to public relief and assist- 
ance as is accorded to their nationals. 


ARTICLE 24 
Labour Legislation and Social Security 


1. The Contracting States shall accord to refugees lawfully staying in 
their territory the same treatment as is accorded to nationals in respect 
of the following matters: 

(a) In so far as such matters are governed by laws or regulations or 
are subject to the control of administrative authorities: remu- 
neration, including family allowances where these form part of 
remuneration, hours of work, overtime_arrangements, holidays 
with pay, restrictions on home work, minimum age of employment, 
apprenticeship and training, women’s work and the work of young 
persons, and the enjoyment of the benefits of collective bar- 
gaining ; 

(b) Social security (legal provisions in respect of employment injury, 
Occupational dis diseases, maternity, sickness, disability, old age, 
death, unemployment, family responsibilities and any other con- 
tingeney which, according to national laws or regulations, is 
covered by a social security scheme), subject to the following 
limitations : 

(i) There may be appropriate arrangements for the maintenance 
of acquired rights and rights in course of acquisition ; 


398 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


(ii) National laws or regulations of the country of residence may 
prescribe special arrangements concerning benefits or por- 
tions of benefits which are payable wholly out of public 
funds, and concerning allowances paid to persons who do not 
fulfil the contribution conditions preseribed for the award of 
a normal pension. 

2. The right to compensation for the death of a refugee resulting from 
employment injury ör from occupational disease shall not be affected by 
the fact that the residence of the beneficiary is outside the territory of the 
Contracting State. 

3. The Contracting States shall extend to refugees the benefits of agree- 
ments concluded between them, or which may be concluded between them 
in the future, concerning the maintenance of acquired rights and rights 
in the process of acquisition in regard to social security, subject only to 
the conditions which apply to nationals of the states signatory to the agree- 
ments in question. 

4, The Contracting States will give sympathetic consideration to ex- 
tending to refugees so far as possible the benefits of similar agreements 
which may at any time be in force between such Contracting States and 
non-contracting states. 


CHAPTER V 


ADMINISTRATIVE MEASURES 


ARTICLE 25 
Administrative Assistance 


1. When the exercise of a right by a refugee would normally require the 
assistance of authorities of a foreign country to whom he cannot have re- 
course, the Contracting States in whose territory he is residing shall ar- 
range that such assistance be afforded to him by their own authorities or 
by an international authority. 

2. The authority or authorities mentioned in paragraph 1 shall deliver 
or cause to be delivered under their supervision to refugees such docu- 
ments or certifications as would normally be delivered to aliens by or 
through their national authorities. 

3. Documents or certifications so delivered shall stand in the stead of 
the official instruments delivered to aliens by or through their national 
authorities, and shall be given credence in the absence of proof to the 
contrary. 

4. Subject to such exceptional treatment as may be granted to indigent 
persons, fees may be charged for the services mentioned herein, but such 
fees shall be moderate_and commensurate with those charged to nationals 
for similar services. 

5, The provisions of this article shall be without prejudice to Articles 
27 and 28. 
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ARTICLE 26 


Freedom of Movement 


Each Contracting State shall accord to refugees lawfully in its territory 
the right to choose their place of residence and to moye freely within, its 


territory, subject to “any regulations applicable to to aliens generally in the 
same circumstances. 


ARTICLE 27 


Identity Papers 


The Contracting States shall issue identity papers to any refugee in their 
territory who does not possess a valid travel document. 


ARTICLE 28 


Travel Documents 


1. The Contracting States shall issue to refugees lawfully staying in 
their territory travel documents for the purpose of travel outside their 
territory, unless compelling reasons of national security or public order 
otherwise require, and the provisions of ‘the Schedule to this Convention 
shall apply with respect to such documents. The Contracting States may 
issue such a travel document to any other refugee in their territory; they 
shall in particular give sympathetic consideration to the issue of such a 
travel document to refugees in their territory who are unable to obtain a 
travel document from the country of their lawful residence. 

2. Travel documents issued to refugees under previous international 
agreements by parties thereto shall be recognized and treated by the Con- 
tracting States in the same way as if they had been issued pursuant to 
this article. 


ARTICLE 29 


Fiscal Charges 
1. The Contracting States shall not impose upon refugees duties, charges 


TN a Nil I AR e 


or taxes, of any description whatsoever, other or higher than those which 
are or may be levied on their nationals in | similar situations. 

2. Nothing in the above paragraph shall prevent the application to 
refugees of the laws and regulations concerning charges in respect of the 


issue to aliens of administrative documents including identity papers. 


ARTICLE 30 


Trensfer_of Assets 
1. A Contracting State shall, in conformity with its laws and regulations, 
permit refugees to transfer assets which they have brought into its terri- 


tory, to another country where they have been admitted for the purposes 
of resettlement. 
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2. A Contracting State shall give sympathetic consideration to the ap- 
plication of refugees for permission to transfer assets wherever they may 
be and which are necessary for their resettlement in another country to 
which they have been admitted. 


ARTICLE 31 


Refugees unlawfully in the Country of Refuge 
sees ina. ia dA Ahad vcore Soak 


1. The Contracting States shall not impose penalties, on account of 
Pel nor m LLIE 
their illegal entry or presence, on refugees who, coming directly from a 
territory where their life or freedom was threatened in the sense of article 
1, enter or are present in their territory without authorization, provided 
they present themselves without delay to the authorities and show good 
cause for their illegal entry or presence. 

2. The Contracting States shall not apply to the movements of such 
refugees restrictions other than those which are necessary and such restric- 
tions shall only be applied until their status in the country is regularized 
or they obtain admission into another country. The Contracting States 
shall allow such refugees a reasonable period and all the necessary facilities 
to obtain admission into another country. 


, ARTICLE 32 


Expulsion 

1. The Contracting States shall not expel a refugee lawfully in their 
territory save on grounds of national security or public order. 

2. The expulsion of such a refugee shall be only in pursuance of a de- 
cision reached in accordance with due process of law. Except where com- 
pelling reasons of national security otherwise require, the refugee shall be 
allowed to submit evidence to clear himself, and to appeal to and be 
represented for the purpose before competent authority or a person or 
persons specially designated by the competent authority. 

8. The Contracting States shall allow such a refugee a reasonable period 
within which to seek legal admission into another country. The Contract- 
ing States reserve the right to apply during that period such internal mea- 
sures as they may deem necessary. 


ARTICLE 33 


Prohibition of Expulsion or Return 
(‘‘Refoulement’’) 


1. No Contracting State shall expel or return (‘‘refouler’’) a refugee 
in any manner whatsoever to the frontiers of territories where his life or 
freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion. 

9. The benefit of the present provision may not, however, be claimed by 
a refugee whom there are reasonable grounds for regarding as a danger 
eeaeee o eean, —— x 
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to the security of the country in which he is, or who, having been convicted 
by a 2 final judgment of a particularly serious.crime, constitutes a danger 
to the community of that country. 


ARTICLE 34 


Naturalization 





The Contracting States shall as far as poss sible facilitate the_assimilation 
and naturalization of refugees. They shall in ‘particular make ex every effort 
to expedite naturalization proceedings and to reduce as far as possible 


the charges and costs of such proceedings. 


CHAPTER VI 


EXECUTORY AND TRANSITORY PROVISIONS 


ARTICLE 35 


Co-operation of the National Authorities with the United Nations 


1. The Contracting States undertake to co-operate with the Office of 
the United Nations High Commissioner for Refugees, or any other agency 
of the United Nations which may succeed it, in the exercise of its func- 
tions, and shall in particular facilitate its duty of supervising the applica- 
tion of the provisions of this Convention. 

2. In order to enable the Office of the High Commissioner or any other 
agency of the United Nations which - may may succeed it, to make reports to the 
competent organs of the United Nations, the Contracting S States undertake 
to provide them in the appropriate form with information and statistical 
data ta_requested concerning: 

'(a@) the condition of refugees, 

(b) the implementation of this Convention, and 

i(c) laws, regulations and decrees which are, or may hereafter be, in 
| foree relating to refugees. 


ARTICLE 36 


Information on National Legislation 


The Contracting States shall communicate to the Secretary-General of 
the United Nations the laws and regulations which they may adopt to en- 
sure the application of this Convention. 


ARTICLE 37 


Relation to Previous Conventions 


Without prejudice to Article 28, paragraph 2, of this Convention, this 
Convention replaces, as between parties to it, the Arrangements of 5 July 
1922, 31 May 1924, 12 May 1926, 30 June 1928 and 30 July 1935, the Con- 
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ventions of 28 October 1933 and 10 February 1938, the Protocol of 14 
September 1939 and the Agreement of 15 October 1946. 


CHAPTER VII 


FINAL CLAUSES 


ARTICLE 38 


Settlement of Disputes 


Any dispute between parties to this Convention relating to its interpre- 
tation or application, which cannot be settled by other means, shall be 
referred to the International Court of Justice at the request of any one 
of the parties to the dispute. 


ARTICLE 39 


Signature, Ratification and Accession 


1. This Convention shall be opened for signature at Geneva on 28 July 
1951 and shall thereafter be deposited with the Secretary-General of the 
United Nations. It shall be open for signature at the European Office of 
the United Nations from 28 July to 31 August 1951 and shall be re-opened 
for signature at the Headquarters of the United Nations from 17 Septem- 
ber 1951 to 31 December 1952. 

2. This Convention shall be open for signature on behalf of all States 
Members of the United Nations, and also on behalf of any other state in- 
vited to attend the Conference of Plenipotentiaries on the Status of Refu- 
gees and Stateless Persons or to which an invitation to sign will have been 
addressed by the General Assembly. It shall be ratified and the instru- 
ments of ratification shall be deposited with the Secretary-General of the 
United Nations. 

3. This Convention shall be open from 28 July 1951 for accession by the 
states referred to in paragraph 2 of this article. Accession shall be effected 
by the deposit of an instrument of accession with the Secretary-General of 
the United Nations. 


ARTICLE 40 


Territorial Application Clause 


1. Any state may, at the time of signature, ratification or accession, de- 
clare that this Convention shall extend to all or any of the territories for 
the international relations of which it is responsible. Such a declaration 
shall take effect when the Convention enters into foree for the state con- 
cerned. 

2. At any time thereafter any such extension shall be made by notifica- 
tion addressed to the Secretary-General of the United Nations and shall 
take effect as from the ninetieth day after the day of receipt by the Seere- 
tary-General of the United Nations of this notification, or as from the date 
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of entry into force of the Convention for the state concerned, whichever 
is the later. 

3. With respect to those territories to which this Convention is not ex- 
tended at the time of signature, ratification or accession, each state con- 
cerned shall consider the possibility of taking the necessary steps in order 
to extend the application of this Convention to such territories, subject, 
where necessary for constitutional reasons, to the consent of the govern- 
ments of such territories. 


ARTICLE 41 


Federal Clause 


In the case of a federal or non-unitary state, the following provisions 
shall apply: 

(a) With respect to those articles of this Convention that come within 
the legislative jurisdiction of the federal legislative authority, 
the obligations of the Federal Government shall to this extent be 
the same as those of Parties which are not federal states; 

(b) With respect to those articles of this Convention that come within 
the legislative jurisdiction of constituent states, provinces or 
cantons which are not, under the constitutional system of the 
federation, bound to take legislative action, the Federal Govern- 
ment shall bring such articles with a favourable recommendation 
to the notice of the appropriate authorities of states, provinces or 
cantons at the earliest possible moment. a 

(c) A Federal State Party to this Convention shall, at the request 
of any other Contracting State, transmitted through the Secretary- 
General of the United Nations, supply a statement of the law and 
practice of the Federation and its constituent units in regard to 
any particular provision of the Convention showing the extent to 
which effect has been given to that provision by legislative or 
other action. 


ARTICLE 42 


Reservations 


1. At the time of signature, ratification or accession, any state may make 
reservations to articles of the Convention other than to Articles 1, 3, 4, 
16 (1), 33, 36-46 inclusive. ~ i 

2. Any state making a reservation in accordance with paragraph 1 of 
this article may at any time withdraw the reservation by a communication 
to that effect addressed to the Secretary-General of the United Nations. 


ARTICLE 43 


Entry into force 


1. This Convention shall come into force on the ninetieth day following 
the day of deposit of the sixth instrument of ratification or accession, 
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2. For each state ratifying or acceding to the Convention after the de- 
posit of the sixth instrument of ratification or accession, the Convention 
shall enter into force on the ninetieth day following the date of deposit by 
such state of its instrument of ratification or accession. 


ARTICLE 44 


Denunciation 


1. Any Contracting State may den e this Convention at any time by 
a notification addressed to the Secretary-General of the United Nations. 

2. Such denunciation shall take effect for the Contracting State con- 
cerned one year from the date upon which it is received by the Secretary- 
General of the United Nations. 

3. Any state which has made a declaration or notification under Article 
40 may, at any time thereafter, by a notification to the Secretary-General 
of the United Nations, declare that the Convention shall cease to extend 
to such territory one year after the date of receipt of the notification by 
the Seeretary-General. 


ARTICLE 45 
Revision 
1. Any Contracting State may request revision of this Convention at 
any time by a notification addressed to the Seeretary-General of the United 
Nations. 


2. The General Assembly of the United Nations shall recommend the 
steps, if any, to be taken in respect of such request. 


ARTICLE 46 


Notifications by the Secretary-General of the United Nations 


The Secretary-General of the United Nations shall inform all Members 
of the United Nations and non-member states referred to in Article 39: 
(a) Of declarations and notifications in accordance with section B of 
Article 1; 
(b) Of signatures, ratifications and accessions in accordance with Ar- 
A ticle 39; 
(c) Of declarations and notifications in accordance with Article 40; 
(d) Of reservations and withdrawals in accordance with Article 42; 
(e) Of the date on which this Convention will come into force in ae- 
cordance with Article 43; 
(f) Of denunciations and notifications in accordance with Article 44; 
(g) Of requests for revision in accordance with Article 45. 


IN FAITH WHEREOF the undersigned, duly authorized, have signed this 
Convention on behalf of their respective Governments. 


1969] OFFICIAL DOCUMENTS 405 


Dont at Geneva, this twenty-eighth day of July, one thousand nine 
hundred and fifty-one, in a single copy, of which the English and French 
texts are equally authentic and which shall remain deposited in the ar- 
chives of the United Nations, and certified true copies of which shall be 
delivered to all Members of the United Nations and to the non-member 
states referred to in Article 39. 


SCHEDULE 


Paragraph 1 


1. The travel document referred to in Article 28 of this Convention shall 
be similar to the specimen annexed hereto.” 

2. The document shall be made out in at least two languages, one of 
which shall be English or French. 


Paragraph 2 


Subject to the regulations obtaining in the country of issue, children 
may be included in the travel document of a parent or, in exceptional cir- 
cumstances, of another adult refugee. 


Paragraph 3 


The fees charged for issue of the document shall not exceed the lowest 
scale of charges for national passports. 


Paragraph 4 


Save in special or exceptional cases, the document shall be made valid 
for the largest possible number of countries. 


Paragraph 5 


The document shall have a validity of either one or two years, at the 
discretion of the issuing authority. 


Paragraph 6 


1. The renewal or extension of the validity of the document is a matter 
for the authority which issued it, so long as the holder has not established 
lawful residence in another territory and resides lawfully in the territory 
of the said authority. The issue of a new document is, under the same 
conditions, a matter for the authority which issued the former document. 

2. Diplomatic or consular authorities, specially authorized for the pur- 
pose, shall be empowered to extend, for a period not exceeding six months, 
the validity of travel documents issued by their governments. 

3. The Contracting States shall give sympathetic consideration to re- 
newing or extending the validity of travel documents or issuing new 


2 Not printed here. 
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documents to refugees no longer lawfully resident in their territory who 
are unable to obtain a travel document from the country of their lawful 
residence. 


Paragraph 7 


The Contracting States shall recognize the validity of the documents 
issued in accordance with the provisions of Article 28 of this Convention. 


Paragraph 8 


The competent authorities of the country to which the refugee desires 
to proceed | shall, if they are prepared to admit him and if a visa is re- 
quired, affix a visa on the document of which he is the holder. 


ae Eee 


Paragraph 9 


1. The Contracting States undertake to issue transit visas to refugees 
who have obtained visas for a territory of final destination. 
2. The issue of such visas may be refused on grounds which would justify 


refusal of a visa to any alien. 


Paragraph 10 


The fees for the issue of exit, entry or transit visas shall not exceed the 
lowest scale of charges for visas on foreign passports. 


Paragraph 11 


When a refugee has lawfully taken up residence in the territory of an- 
other Contracting State, the responsibility for the issue cf a new document, 
under the terms and conditions of Article 28, shall be that of the com- 
petent authority of that territory, to which the refugee shall be entitled 


to apply. 
Paragraph 12 


The authority issuing a new document shall withdraw the old document 
and shall return it to the country of issue if it is stated in the document 
that it should be so returned; otherwise it shall withdraw and cancel the 
document. 


Paragraph 13 


1. Each Contracting State undertakes that the holder of a travel docu- 
ment issued by it in accordance with Article 28 of this Convention shall 
be readmitted to its territory at any time during the period of its validity. 

2. Subject to the provisions of the preceding sub-paragraph, a Contract- 
ing State may require the holder of the document to comply with such 
formalities as may be prescribed in regard to exit from or return to its 
territory. 
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3. The Contracting States reserve the right, in exceptional cases, or in 
cases where the refugee’s stay is authorized for a specifie period, when 
issuing the document, to limit the period during which the refugee may re- 
turn to a period of not less than three months. 


Paragraph 14 


Subject only to the terms of paragraph 13, the provisions of this Sched- 
ule in no way affect the laws and regulations, governing the conditions 
of admission to, transit through, residence and establishment in, and de- 
parture from, the territories of the Contracting States. 


Paragraph 15 


Neither the issue of the document nor the entries made thereon deter- 
mine or affect the status of the holder, particularly as regards nationality. 


Paragraph 16 


The issue of the document does not in any way entitle the holder to the 
protection of the diplomatic or consular authorities of the country of issue, 
and does not confer on these authorities a right of protection. 


[The following governments have deposited instruments of ratification 
or notification of succession: Algeria,’ Austria, >? Belgium,?? Brazil}? 
Cameroon, Central African Republic, Colombia, Congo, Cyprus,?? 
Dahomey,? Denmark,»? Federal Republic of Germany, France,?? Qam- 
bia,?? Greece,? Guinea, Holy See,»? Israel, >? Italy,}? Ivory Coast,! 
Jamaica, }? Liechtenstein, ? Luxembourg,»? Morocco, Netherlands? 
Niger, Norway,'? Senegal, Sweden,?? Switzerland,?? Togo, Tunisia,? 
Turkey,?? United Kingdom,'? and Yugoslavia. 

The following governments have deposited instruments of accession: 
Argentina,’ Australia,” Burundi, Democratic Republic of the Congo,! 
Eeuador,? Finland,? Gabon, Ghana, Iceland,’ Ireland,)? Kenya, 
Liberia, Madagascar,’ Monaco,” New Zealand,’ Nigeria, Peru,* Portu- 
gal,” and United Republic of Tanzania.*] 


INTERNATIONAL COURT OF JUSTICE 
RESOLUTION CONCERNING THE INTERNAL JUDICIAL PRACTICE OF THE COURT 


(Rules of Court, Article 30) 
adopted on 5 July 1968 


The Court decides to adopt the articles concerning its internal judicial 
practice which are set out in the present resolution, in replacement of the 
provisions resulting from the resolutions of the former Permanent Court 


2 With declaration. 2 With reservations. 
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dated 20 February 1931 and 17 March 1936, which the present Court 
had provisionally adopted on 15 April 1946. In so doing, the Court 
notes that it remains entirely free to depart from the present resolution, 
or any part of it, in a given case, if it considers that the circumstances 
justify that course. 


Article 1 


(i) After the termination of the written proceedings and before the 
beginning of the oral hearing, the President affords an opportunity to the 
judges to exchange such views as they may wish to express at this stage 
with regard to those proceedings, and to bring out any point in regard to 
which it may be necessary to eall for explanations during the course of the 
oral proceedings. 

(ii) In contentious cases, after the parties have concluded the first 
exchange of oral arguments, the Court again meets in private for a 
further exchange of views having the same objective. 


Article 2 


After the close of the oral hearing, an appropriate period is allowed to 
the judges in order that they may study the arguments of the parties. 


Article 3 


(i) At the expiration of this period a deliberation is held for the purpose 
of examining the case as it presents itself after the hearing, bringing 
out the questions to be solved, but without, at this stage, proposing or 
debating possible solutions. 

(ii) After a statement by the President outlining the issues which in 
his opinion will require subsequent discussion and decision by the Court, 
any judge may comment on the statement or call attention to any other 
issue or question which he considers relevant. The President will call 
upon judges in the order in which they signify their desire to speak. The 
President ensures that each judge has had an opportunity to comment on 
the pertinence and importance of all questions called to notice by the 
President or by other judges. During, or at the close of this informal 
exchange of views, the President, or any other Member of the Court, may 
cause to be distributed a text containing his formulation of any question 
already called to notice or of any new question, without, however, any 
commentary thereon. At the request of any judge, the President will 
reconvene the meeting to discuss any text so distributed. 


Article 4 


(i) At a suitable interval of time after this deliberation, each judge 
prepares a written note which is distributed to the other judges. 

(ii) The written note contains the judge’s views on the questions which 
have been called to notice by indicating: 
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(a) whether any questions should be eliminated from further considera- 
tion or should not, or need not, be decided by the Court: 

(b) the precise formulation of the questions which should be answered 
by the Court; 

(c) the judge’s tentative opinion as to the answers to be given to the 
questions in (6) and his reasons therefor; 

(d) his tentative conclusion as to the correct disposal of the case. 


Article 5 


After the judges have had opportunity to examine the written notes, 
they are discussed in a further deliberation, in the course of which all 
the judges, called upon by the President in inverse order of seniority, 
must declare their views. During this deliberation, any judge may cir- 
culate an additional question or a reformulation of a question already 
listed in the written notes. On the request of any judge, the President 
shall ask the Court to decide whether a vote shall be taken on any such 
question or reformulation. 


Article 6 


On the basis of the views expressed in the final deliberation, in the 
written notes, and in prior deliberations, the Court proceeds to choose 
a drafting committee by secret ballot and by an absolute majority of 
votes. Two judges are elected from among those Members of the Court 
whose oral statements and written notes have most closely and effectively 
reflected the opinion of the Court as a whole. 

The President shall ex officio be a member of the drafting committee 
unless he does not share the majority opinion of the Court as it appears 
then to exist, in which case his place shall be taken by the Vice-President. 
If the Vice-President is ineligible for the same reason, the Court shall 
proceed, by the process already employed, to the election of a third mem- 
ber, in which case the senior elected Judge shall preside in the drafting 
committee. 

If the President is not a member of the drafting committee, the com- 
mittee shall discuss its draft with him before submitting it to the Court. 
If the President proposes amendments which the committee does not 
find it possible to adopt, it shall submit the President’s proposals to the 
Court together with its own draft. 


Article 7 


(i) A preliminary draft of the decision is circulated to the Judges, who 
may submit to the drafting committee amendments in writing. When 
these amendments have been considered, the committee submits a draft 
decision for discussion by the Court in first reading. 
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(ii) Judges who wish to deliver separate or dissenting opinions make 
the text thereof available to the Court after the first reading is concluded 
and within a time-limit fixed by the Court. 

(iii) The drafting committee circulates an amended draft of the decision 
for the second reading, at which the President enquires whether any 
judge wishes to propose further amendments. 

(iv) In the course of the second reading, judges who are delivering 
separate or dissenting opinions inform the Court of changes they propose 
to introduce into the text of their opinions by reason of the changes made 
in the draft judgment. 


Article 8 


(i) At or after a suitable interval following upon the conclusion of the 
second reading, the President calls upon the judges to give their final 
vote on the decision or conclusion concerned in inverse order of seniority, 
and in the manner provided for by paragraph (v) of this Article. 

(ii) Where the decision deals with issues that are separable, the Court 
shall in principle, and unless the exigencies of the particular case require 
a different course, proceed on the following basis, namely that: 


(a) any judge may request a separate vote on any such issue; 

(b) wherever the question before the Court is whether the Court is com- 
petent or the claim admissible, any separate vote on particular issues 
of competence or admissibility shall (unless such vote has shown 
some preliminary objection to be well-founded) be followed by a 
vote on the question of whether the Court may proceed to entertain 
the merits of the case or, if that stage has already been reached, on 
the global question of whether, finally, the Court is competent or 
the claim admissible. 


(iii) In any case coming under paragraph (ii) of this Article, or in any 
other case in which a judge so requests, the final vote shall take place 
only after a discussion on the need for separate voting, and whenever 
possible after a suitable interval following upon such discussion. 

(iv) Any question whether separate votes as envisaged in paragraph 
(i1) of this Article should be recorded in the decision shall be decided by 
the Court. 

(v) Every judge, when called upon by the President to record his final 
vote, shall do so only by means of an affirmative or negative. 


Article 9 


(i) Although because of illness or other reason deemed adequate by 
the President, a Judge may have failed to attend part of the public hearing 
or of the Court’s private deliberations, he may nevertheless participate 
im the final vote, provided: 


(a) that he shall not have missed more than a relatively minor part of 
the public hearing and private deliberations; 
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(b) that during most of his absence, under either head, he shall have been, 
or remained, at the seat of the Court or other locality in which the 
Court is sitting and exercising its functions for the purposes of the 
case, under paragraph 1 of Article 22 of the Statute; 

(c) that as regards the public hearing, he shall have been able to read 
the official transcript of the proceedings; and 

(d) that as regards the private deliberations, he shall have been able at 
least to submit his own written note, read those of the other judges, 
and study the drafts of the drafting committee. 


(ii) A judge who is qualified to participate in the final vote must record 
his vote in person. In the event of a judge who is otherwise in a fit con- 
dition to record his vote being physically incapacitated from attending the 
session at which the vote is to be taken, the vote shall, if the circumstances 
permit, be postponed until he can attend. If, in the opinion of the Court, 
the circumstances do not permit of such a postponement, or render it 
inadvisable, the Court may, for the purpose of enabling the judge to 
record his vote, decide to convene elsewhere than at its normal meeting 
place. If neither of these alternatives is practicable, the judge may be 
permitted to record his vote in any other manner which the Court decides 
to be compatible with the Statute. 

(111) In the event of any doubt arising as to whether a judge may vote 
in the circumstances contemplated by paragraphs (i) and (ii) hereof— 
and if this doubt cannot be resolved in the course of discussion—the 
matter shall, upon the proposal of the President, or at the request of any 
other Member of the Court, be decided by the Court. 

(iv) When a judge casts his final vote in the circumstances contem- 
plated by paragraphs (i) and (ii) of the present Article, paragraph (v) of 
Article 8 shall apply. 


Article 10 


The foregoing provisions shall, unless otherwise expressly indicated, 
apply whether the decision takes the form of a judgment or of an advisory 
opinion. 


INTERNATIONAL LEGAL MATERIALS 


The following documents are reproduced in Volume 7, No. 6 (Novem- 
ber), 1968, and Volume 8, No. 1 (January), 1969, of International Legal 
Materials: Current Documents: + 


1 The annual subscription for six numbers of International Legal Materials is $24.00; 
there is a concessionary rate of $18.00 for members of the American Society of Inter. 
national Law. Inquiries and orders should be directed to International Legal Ma- 
terials, American Society of International Law, 2223 Massachusetts Avenue, N. W., 
‘Washington, D. C. 20008. 
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THE BEIRUT RAID AND THE INTERNATIONAL 
LAW OF RETALIATION 


By Richard A. Falk * 


I 


On the night of December 28, 1968, eight Israeli helicopters took part in 
an attack on the Beirut International Airport. Israeli commandos de- 
scended from six of the helicopters (the other two hovered above) that had 
landed either on runways or at the hangars of the airport. All commercial 
aircraft. belonging to Arab airlines were destroyed by explosives being 
placed in the nose-wheel well and in the undercarriage well of each plane. 
The attack resulted in the destruction of 18 planes whose worth has been 
estimated to be $43.8 million.t Additional damage has been reported done 


* Princeton University and Center for Advanced Study in the Behavioral Sciences. 

Work on this article was completed during my period (1968-69) as a Fellow at 
the Centcr for Advanced Study in the Behavioral Sciences at Stanford, California. 
The atmosphere and facilities of the Center are a great encouragement to this sort 
of scholarly speculation. William W. Bishop, Jr., Gidon Gottlieb, Leon Lipson, Nadav 
Safran, Oscar Schachter, and Louis B. Sohn, without in any way endorsing my approach 
to these difficult issues, gave me the benefit of critical comments of an earlier version. 

Semantic choices inevitably imply political values in relation to situations of violent 
international conflict. This issue of characterization is particularly acute in relation 
to the para-military violence of irregular forees seeking to overthrow the formal 
government of a foreign country. It is precisely this kind of problem that faces the 
analyst of Arab-Israeli violence since the end of the June war of 1967. Those who 
favor Israel’s position refer to these para-military endeavors as ‘‘terror’’ or as 
‘‘suerrilla activity,’’? whereas those who take the Arab side use terms like ‘‘ liberation 
movement’’ and ‘‘freedom fighters.’’ There is no very adequate, non-cumbersome 
neutral terminology available for the analysis of these relationships. I have tried to 
balance my characterization of this para-military activity by using both sets of 
descriptive terms. 

1 According to the New York Times, Jan. 5, 1969, Sec. 4, p. 1, the owners of the 
airlines whose planes were destroyed were not only the Arab governments. Middle 
East Airlines, which lost eight aircraft, is owned 30 percent by Air France, 5 percent 
by Lebanese individuals, and 65 percent by Intra Company, an inter-governmental 
corporation constituted by the Kuwaiti, Qatari, Lebanese, and United States govern- 
ments. The United States is evidently represented by the Commodity Credit Corpora- 
tion, which is owed money for wheat sales by Intrabank, a predecessor of Intra Com- 
pany. Lebanese International Airways, which lost three planes, is 58 percent 
American-owned. Trans-Mediterranean Airways, which lost two planes, is owned by 
private Lebanese interests. Early reports indicated that British insurance underwriters 
had agreed to accept $18 million in claims, rejecting claims from policies that did not 
cover war risks. Note that, aside from Lebanon, none of the interests affected by the 
Beirut raid involved principal Arab countries. For a detailed inventory of the damage 
done in the raid, including damage to terminal facilities, see letter of Jan. 14, 1969, 
from Assad Kotaite, the Lebanese Representative on the Council of the International 
Civil Aviation Organization, to the Secretary General of I.C,A.0., WP/4945, Jan. 1, 1969, 
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to hangars and other airport installations. Lebanese sources report that 
two Israeli commandos were injured by gunfire from airport guards. There 
was no loss of life. 

The Beirut raid was defended by the Israeli Government as a retaliation 
for an attack by two Arabs two days earlier, on December 26, upon an El Al 
passenger plane at the Athens Airport. The Athens attack was the work of 
two men, Mohmand Mohammed Issa and Maher Hussein Suleiman, who be- 
longed to the Popular Front for the Liberation of Palestine? The terror- 
ists used gasoline bombs and submachine guns to attack the El Al Boeing 
707 as it was preparing to take off with 41 passengers and a crew of 10 on 
a flight bound for New York City. One passenger, an Israeli engineer 
named Leon Shirdan, was killed by machine gun bullets that penetrated 
his plane window. Israeli reports suggest 86 piercings of the fuselage 
from the cockpit to the tail, with many of the bullet holes through windows 
at seat level? Greek authorities have charged the two Arabs before a 
magistrate with first-degree murder, a crime subject to the death penalty 
in Greece. The Greek magistrate, Nikolas Stylianikis, disclosed that the 
defendants said, despite the character of their attack, that they had been 
under orders from a Popular Front official in Beirut to destroy the El Al 
plane but not to kill any of the passengers. The two Arabs had traveled 
from Beirut on Lebanese travel documents provided stateless persons. The 
Popular Front for the Liberation of Palestine has been operating in Leba- 
non rather openly since the June war of 1967, with the knowledge and ap- 
parent acquiescence of the Government. 

On December 29 Lebanon requested an emergency session of the Security 
Council to consider its charge that Israel has committed a ‘‘wanton and 
premeditated attack” upon the Beirut International Airport. Israel also 


2 There are several ‘‘liberation’’ groups constituted by Palestinian refugees. The 
most important group is the Palestine Liberation Organization now presided over by 
Yasr Arafat, Arafat earned his reputation, and remains, as the leader of Al Fatah, 
which is the military commando section of Al Asifa. Then there is a group called 
the Popular Liberation Corps, with anonymous leadership, and associated with the 
Palestinian branch of the Baath party. Finally, there is the Popular Front for the 
Liberation of Palestine headed by Dr. George Habbash. It is the Popular Front, a 
relatively secondary liberation group, that has claimed credit for the attacks on El Al 
planes. This Popular Front has been weakened by an internal split which led 600 
of its estimated 2,000 members to join the Marxist-Leninist Popular Democratie Front 
for the Liberation of Palestine in late 1968 and early 1969. See note 16. 

3 Cf. Ambassador Shabtai Rosenne of Israel, International Civil Aviation Organiza- 
tion, Minutes of Third Meeting of the Extraordinary Session of the Council, Jan. 23, 
1969, p. 5. 

4This account of the arraignment proceedings is based on an article in the New 
York Times, Dec. 31, 1968, p. 3. This contention must be set off against some of the 
elements of the attack itself. The assailants evidently could have proceeded more easily 
to destroy the plane when it was empty and yet chose to wait until it was loaded for 
take-off. In fact, the semi-official Egyptian newspaper, Al Ahram, praised the members 
of the liberation group for their willingness to wait at the airport at risk to themselves 
until their attack would have maximum effect, and exaggerated the damage done by 
falsely reporting that the El Al plane was destroyed by fire. Al Ahram, Dec. 27, 
1968, p. 1. 
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requested an urgent meeting of the Security Council to consider its counter- 
charge that Lebanon was ‘‘assisting and abetting acts of warfare, violence, 
and terror by irregular forces and organizations’’ against Israel.” On De- 
cember 31, after a considerable period of debate, the Security Council, by 
a vote of 15-0, unanimously adopted a resolution censuring Israel for the 
Beirut raid. The preliminary language of the resolution emphasized that 
the attack was ‘‘premeditated and of a large scale and carefully planned 
nature.’’ There were four operative paragraphs in the resolution indicat- 
ing that the Security Council: 


1. Condemns Israel for its premeditated military action in violation 
of its obligations under the Charter and the cease-fire resolutions; 

2. Considers that such premeditated acts of violence endanger the 
maintenance of the peace; 

3. Issues a solemn warning to Israel that if such acts were to be re- 
peated, the Council would have to consider further steps to give 
effect to its decisions; 

4. Considers that Lebanon is entitled to appropriate redress for the 
destruction it suffered, responsibility for which has been acknowl- 
edged by Israel.* 


On the evening of December 31 a rocket bombardment of Kiryat Shmona, 
an Israeli town close to the Lebanese border, was presumed to be the work 
of the Popular Front, in effect a counter-retaliatory use of force. The at- 
tack killed two Israeli civilians; a third inhabitant died from a heart attack 
that appeared to have been provoked by the raid. The rocket bombard- 
ment evidently originated from Lebanese territory and the nature of the 
rockets suggested that it was an act of irregular forces. Israel has not 
brought this attack to the attention of the Security Council. There have 
been a series of minor incidents along the frontier between Israel and 
Lebanon, both before and since the Beirut raid, leading to what has been 
described by both governments as a deteriorating border situation. Shortly 
after December 28 Lebanon also complained to the U.N. Mixed Armistice 
Commission about Israeli reconnaissance flights over Lebanese territory, 
especially those associated with the inspection of the damage done to the 
airport. 

These basie facts surrounding the Beirut raid are, by and large, not in 
dispute. The relevant context is, of course, both intricate and indefinite, 
and might be enlarged by either side in contradictory ways. It seems help- 
ful to consider several additional features of the context. The first is an 
antecedent one. On July 23, 1968, an El Al plane was hijacked by three 


5 For the text of the two letters, both dated Dec. 29, 1968, requesting an urgent 
meeting of the Security Council, see 8/8945, 8/8946. 

6§/Res/262 (1968). For the reactions of various delegations to this resolution, see 
S/PV. 1462, Dec. 31, 1968, pp. 7-88. The factual circumstances surrounding the 
Beirut raid, as well as their divergent interpretations, are well stated by the representa- 
tives of Lebanon and Israel in their presentations to the Security Council. See S/PV. 
1460, Dee. 29, 1968, pp. 6-27, S/PV. 1461, Dec. 30, 1968, pp. 11-20, 43-62. 

7 For full text see S/PV. 1462, p. 6; 6 U. N. Monthly Chronicle 19 (January, 1969) ; 
also reprinted below, p. 681. 
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Arab guerrillas while the plane was subject to Rome air traffic control and, 
possibly, still in Italian airspace en route from Rome to Tel Aviv. The 
plane was forced to land in Algiers. The non-Israeli passengers were re- 
leased, but the Israeli male passengers and crew were held until August 31, 
when they were released in exchange for some Arab common law criminals 
imprisoned in Israel, in a transfer arranged under the auspices of the Red 
Cross.® 

The second event, a consequence of the Beirut raid, was the formation of 
a new government in Lebanon that has indicated its intention to join more 
actively in the struggle against Israel. At the time of the Beirut raid the 
Lebanese Premier was Abdullah Yaffi, a moderate on Arab-Israeli relations 
and the leader who assumed responsibility for keeping Lebanon out of the 
June war of 1967. Yaf has now been replaced by Rashid Karami, who 
has a reputation of favoring a somewhat greater Lebanese effort to achieve 
military preparedness, as well as the acceptance of a more active rôle in 
opposing Israel.® In June, 1967, Mr. Karami was Prime Minister of Leba- 
non and ordered the army to advance on Israel, but the army refused to 
obey. 

The third event involved the execution of 14 men by the Iraqi Govern- 
ment in punishment for allegedly spying on behalf of Israel. Eleven of 
these men were put on public display in Baghdad on January 27, 1968, in 
a very provocative fashion, involving mass demonstrations to celebrate these 
hangings and intense publie displays of anti-Israeli feelings. This grue- 
some event was accompanied by reports of Israeli concern about the wel- 
fare of 3,000 or so Jews living in Iraq and intimations from the Iraqi Gov- 
ernment that additional spy trials were going to be held. Nine of the men 
hanged were Jews and so, too, were many of those (reported to be about 
60) being held for subsequent trial as Israeli spies.?° 

Israel, although very explicitly disturbed by these events in Iraq, re- 
frained from any action in retaliation. The reason given was that Israel 
does not engage in reprisals as a punishment for what is past, but only as 
a warning about what is to come.*? Such an explanation of Israeli re- 


8 Ambassador Rosenne’s initial statement in the Security Council specifically invoked 
this earlier interference with an international flight of El Al Airlines as a part of the 
context which conditioned the decision to make the Beirut reprisal raid, cf. debate of 
December 29, 1968, in the Security Council, S/PV. 1460, p. 23. Note that Lebanon 
was not the sole target; all Arab-owned aircraft at the airport were destroyed. See 
note 1 for specification. As was made clear at various points by Mr. Rosenne and 
later by Mr. Tekoah, the Beirut raid was intended as a warning directed at all Arab 
governments. 

9 For statistics on comparative arms expenditures in the Middle Bast, see Nadav 
Safran, From War to War: The Arab-Israeli Confrontation, 1948-1967, pp. 433-434 
(New York: Pegasus, 1969). 

10 For an account of the Iraqi hangings see The Economist, Feb. 1, 1969, p. 20. 
Eight more persons, all Moslems, were reportedly executed for similar crimes on Feb. 
20, 1969. <A further report indicates that in a third Iraqi spy trial seven more persons 
have been condemned to death, including two or three Jews and a former Premier of 
Iraq, Dr. Abdel Rahman Al-Bazzaz. New York Times, March 1, 1969, p. 9. 

11 ‘í There is still little talk here of an Israeli military reaction to the hangings, in 
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straint is not altogether convincing on these grounds because of the pros- 
pect of future trials and executions. More convincing as an explanation, 
however, was the apparently influential diplomatic protests received by 
Iraq from many parts of the world, including the Pope, the dissociation of 
other Arab countries from the Iraqi action, and the fear that retaliation 
might jeopardize further the welfare of the Jews still living in Irag. De- 
spite these considerations, there was speculation that Israel might launch 
an air attack against Iraqi military units stationed in Jordan.!? It may be 
that one further pressure against retaliation was the adverse reaction of the 
international community to the Beirut raid. This pressure could not be 
openly acknowledged by Israeli officials without tending to give weight to 
the deliberations of U.N. organs that have been growing increasingly hostile 
to Israel’s position in the over-all Arab-Israeli dispute. 

A fourth event of some significance is the attack on February 18, 1969, 
also by four members of the Popular Front for the Liberation of Palestine 
(apparently operating out of the group’s headquarters in Jordan) on 
an El Al plane as it was about to take off from the Zurich airport. 
Six persons on board were injured and one of the assailants was killed 
by an Israeli security guard who was on board the plane. Israel re- 
frained from any specific retaliation; its officials blamed the Zurich 
incident on ‘‘the climate of forgiveness’’ within international society 
in relation to Arab governmental responsibility for the Athens attack. 
The Zurich attack was condemned by U Thant, who stressed the seri- 
ousness of this new occurrence, especially its terroristic impact on innocent 
travelers, and appealed to Israel to refrain from retaliation. Both the 
repetition of the Athens incident after such a short lapse of time and the 
recollection of the very strong Israeli act of retaliation at Beirut led to 
much greater attention being given to the Zurich incident than had been 
earlier given to the Athens incident. Israel used its posture of restraint 
after Zurich to appeal for world support to secure better protection for its 
international aviation flights. A formal statement attributed to the Swiss 
Cabinet indicated that the attack at Zurich was viewed by Switzerland as 
an act of armed intervention for which Arab governments would be held 
responsible if investigations disclose governmental links with the attack at 
Zurich;+* and, in fact, on February 28 the Swiss Government delivered 
formal notes of protest to Jordan, Syria, and Lebanon in which the attack 
at Zurich was condemned and in which each of the three governments was 
urged to take steps ‘‘to prevent any new violations of Swiss territory.’’ 14 


part because this would contradict the Israeli policy of using raids as warnings rather 
than reprisals, and also because this might do more harm than good.’’ James Feron, 
‘‘Tsraeli Consulting on Ways to Assist the Jews of Irag,’’ New York Times, Jan. 30, 
1969, pp. 1-2, at p. 2. 

12 See article by James Feron, ‘‘Israel Ponders Issue of Reprisal,’’ ibid., Feb. 2, 
1969, Sec. 4, p. 1. 

18 For various accounts of the Zurich attack and reactions to it, see New York Times, 
Feb. 19, 1969, pp. 1, 2, 3; Feb. 20, 1969, pp. 1, 3. 

14 Ibid., March 1, 1969, pp. 1, 14. 
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A further event occurred on February 24, 1969, when an Israeli air strike 
was carried out against two major guerrilla camps of Hama and Maisalun 
located close to the city of Damascus in Syria. There was unofficial specu- 
lation in Israel, as a result of the timing, that these camps were attacked in 
partial retaliation for the Zurich incident; other motivating circumstances 
were a bombing of a Jerusalem supermarket a few days earlier that had 
resulted in the death of two Israeli students and an upsurge of Arab com- 
mando activity in the vicinity of the Golan Heights. To attack Al Fatah 
bases in retaliation for activities of its rival organization, the Popular Front, 
appears at first to be rather surprising, especially as Al Fatah had not been 
responsible for any of the attacks on El Al and had indicated its determi- 
nation, in differentiation from the Popular Front, to focus its use of vio- 
lent means upon military targets.1° If Israel, however, regards itself as 
confronted at this point by an adversary relying primarily on a multi- 
faceted liberation strategy employing a variety of terrorist tactics, then re- 
sponses would seem rational that weaken this over-all para-military capa- 
bility or that emphasize the collective responsibility of all liberation groups 
for any acts-of-terror kinds of responses. Also, far less adverse interna- 
tional reaction seems to arise if retaliatory uses of force by Israel are di- 
rected at Arab military and para-military targets. Evidently, for instance, 
the attacks on the Syrian bases resulted in fairly large Arab casualties and 
yet failed to provoke any sense of international opposition to the Israeli 
action. An attack of this kind on bases seems well assimilated, unlike the 
Beirut raid, into the structure of international expectations about tolerable 
levels of Arab-Israeli violence, given current levels and forms of conflict 
and hostility. 


Il. Certain SPECIAL CONTENTIONS 


Both Lebanon and Israel have advanced very special claims in relation to 
their conduct. 

Lebanese officials have denied any specifie responsibility whatsoever for 
the Athens attack, although the work of the Popular Front, including these 
specific acts, received praise from Lebanese leaders.17 The Popular Front 


15 See James Feron, ‘‘New Israeli Strategy Seen in Raid Near Damasceus,’’ ibid, 
Feb. 25, 1969, p. 3. 

16 For some discussion of the differences between the activities of these Arab guerrilla 
groups, see Dana Adams Schmidt, ‘‘An Arab Guerrilla Chief Emerges,’? New York 
Times, March 4, 1969, p. 6. On the different, ideas of tactics between the two main 
Arab organizations, Al Fatah and the Popular Front, see another report by Schmidt, 
ibid., Feb. 20, 1969, p. 2. 

17 Mr. Boutros, the Lebanese representative who appeared before the Security Council, 
offered a categorical denial of any governmental responsibility for the Athens incident 
in the following principal language: ‘f. . . Lebanon eannot be held responsible for 
acts which were committed by Palestinian refugees outside its territory and of course 
without its knowledge, and which were committed by Palestinian refugees whose inten- 
tions were not known to Lebanon.’’ Furthermore, ‘f. . . If Israel really felt that 
Lebanon was responsible for the incident at Athens, [why] did it not immediately file 
a complaint against Lebanon in the Counceil.’? S/PV. 1461, Dee. 30, 1968, p. 12. 
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has freedom of movement in Lebanon and has been allowed officially to re- 
cruit members and support in the Lebanese refugee camps containing some 
140,000 Palestinians, and to disseminate propaganda throughout the coun- 
try. Since the June war this activity has been stepped up and the Popular 
Front has been allowed to carry on its full program, including the planning 
of commando raids such as the one that took place at Athens. Premier 
Yaffi described the work of the Arabs who participated in the Athens attack 
as ‘‘legal and sacred.’’ 18 

Both sides have been very displeased with the outcome within the Se- 
curity Council. The Lebanese had sought more definite action, including 
a commitment to Chapter VII sanctions that would assure action against 
Israel, and not just words of censure. The Arab countries and their sup- 
porters have argued that Israel has been found guilty of many Charter vio- 
lations by the Security Couneil, but that nothing has been done as yet to 
secure Israeli compliance with the directives of the U.N. organ. 

Israel, in contrast, argued that Seeurity Council condemnation is with- 
out any significance because the organ is so one-sided in its composition and 
its assessment of responsibility.2° Israeli spokesmen have pointed to the 
failure of the Security Council resolution even to refer to the earlier Athens 
raid or to the general Lebanese rôle in tolerating, at the very least, the ac- 
tive use of its territory to mount terroristic activities against Israel.” 

From the perspective of international law three very important sets of 
issues are raised by the Beirut raid and its interrelations with the principal 
contentions advanced by the adversary states: 


18 See New York Times, Jan. 5, 1969, Sec. IV, p. 1; for further documentation of 
Lebanese praise for the work of the Popular Front (and other liberation efforts), see 
release of Israel’s Information Office, ‘‘The Israeli Action at the Beirut Airport,’’ 
Dee. 28, 1968. This document included the following quotation attributed to Mr. Yaffi, 
the Lebanese Prime Minister, on Nov. 2, 1968: ‘‘Fedayeen action is legitimate, and no 
one can condemn the fedayeen for what they are doing. Their aim is to retrieve their 
homeland and their plundered rights. ... Thus, I say, fedayeen action is legal.’’ 
Israeli sources have also quoted specific Lebanese praise for the perpetrators of the 
Athens incident. See Mr. Tekoah’s statement before the Security Council (S/PV. 
1461, pp. 52-55), especially the following excerpt: ‘‘The attention of the Lebanese 
Government has been drawn on numerous occasions to the activities of the terror 
organizations within its borders. The Lebanese Government, however, has not only 
continued to condone these activities, but has publicly identified itself with them. 
Prime Minister Al-Yafi has announced several times that his Government supports terror 
operations against Israel”? S/PV. 1461, p. 52. 

19 Mr. Boutros indicated that he had ‘‘reservations’’ about the action of the 
Security Council because ‘‘it did not draw the conclusions to which the findings should 
have led and it hesitated to order the application of Chapter VII of the Charter to 
Israel’? 8/PV. 1462, p. 81. 

20 Mr. Tekoah, in reacting to the adverse judgment of the Security Council, said: 
‘Let no one make the mistake of thinking that the people of Israel might be swayed 
by inequitable pronouncements.’’ Further, ‘‘. . . not Security Council resolutions, 
but the attitude and actions of the Governments in the area will determine the destiny 
of the Middle East.’’ S/PV. 1462, p. 52. 

21 A somewhat more balanced debate took place at I.C.A.0., Minutes of the First, 
Second, Third, and Fourth Meetings of the Extraordinary Session of the Council, 
Jan. 20, 21, 23, 31, 1969. 
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(1) The quality of governmental accountability for terroristie acts 
that have some link with territory and the rights of response enjoyed 
by the state that is the target of such terror; this problem is accentu- 
ated in the special case where the locus of terror is within a third state 
and the tactic is to disrupt the security of commercial airline service; 

(2) The legal status of action by organs of the United Nations in a 
situation wherein the decisional process is politically one-sided and 
voting behavior appears less concerned with the specific merits of the 
disputes; 

(3) The residual competence of an aggrieved state to use force 
against a state that persistently refuses to adhere to the recommenda- 
tions and decisions of the United Nations. 


These areas of concern are central to the realization of security and jus- 
tice in the contemporary world. In particular, in the Middle East the prin- 
cipal antagonists hold sharply contradictory conceptions of the nature of a 
just outcome. These conceptions govern the perception of any particular 
sequence of events, such as those surrounding the Beirut raid.?? Such 
events provide a rather clear ‘‘case’’ that helps focus an inquiry into the 
relationship between law and behavior in the Middle Hast. 

Often particular situations, such as the dispute arising out of the Beirut 
raid, are instances of more general problems of conflict that may arise in 
several quite distinct settings throughout international society that call 
for somewhat distinct treatment. The conflict between ‘‘territorial sover- 
eienty’’ and ‘“‘liberation’’ is one such contemporary problem that takes 
several distinct forms in different parts of the world. These distinct set- 
tings should be borne in mind whenever a legal analysis is made. Other- 
wise particularities of fact and policy preference may distort the search 
for more general principles of assessment. 

In a legal system as consensual as international law it is especially im- 
portant to regard particular cases as instances of generai problems. For 
this reason it seems appropriate to mention some of the other settings 
wherein the broad policy issues at stake in the Beirut raid are presented.” 


22 For over-all legal perspective, with representative statements by adversary analysts, 
see the symposium published under the title ‘‘The Middle East Crisis: Test of Inter- 
national Law,’’ 32 Law and Contemporary Problems 1-193 (Winter, 1968); W. V. 
O’Brien, ‘‘ International Law and the Outbreak of War in the Middle Hast,’’ 11 Orbis 
692, 723 (1967). For general background see Nadav Safran, From War to War. The 
Arab-Israeli Confrontation, 1948-1967 (New York: Pegasus, 1969); Fred J. Khouri, 
The Arab-Israeli Dilemma (Syracuse University Press, 1968). On problems of biased 
and incompatible perception of identical circumstances in relation to international 
conflict, see Ralph K. White, Nobody Wanted War: Misperception in Vietnam and 
Other Wars (Garden City, N. Y.: Doubleday, 1968). 

28 There are problems of characterization arising from contradictory interpretation of 
the facts (¢.g., extent of knowledge by Lebanese officials of the activities of the Popular 
Front), of the legal duties (¢.g., extent of obligation to regulate activity of liberation 
activities within territory), and of policy issues (e.g., conflict between security of 
territory and recourse to retaliatory force). 
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(1) Terror, Libcration Movements, and the Processes of Social Change 


In any social system in which strong claims for change are advanced, the 
threat or use of force is likely to play a major rôle. International society 
lacks any effective legislative process that might facilitate peaceful adjust- 
ment to changes in value and power structures. The idea of national sover- 
eignty, the sanctity of domestic jurisdiction, and the absence of central 
sanctioning procedures work against the non-violent implementation of the 
will of the international community on matters of social and political jus- 
tice. The modern state often enjoys a great technological advantage over 
its population in a struggle for political control, especially if the struggle 
assumes a military form.** To overcome this disadvantage, social forces 
favoring change have used techniques of coercion that give a maximum rôle 
to their distinctive capabilities. Recourse to terror and random violence 
has been a principal tactic of the dispossessed, insurgent, revolutionary fac- 
tion seeking to gain control over the machinery of government of a state. 
The rise of Communism, the rapid collapse of colonialism, the formation of 
‘‘liberation’’ movements to deal with racism and residual colonialism in 
southern Africa, and the predominance of the Afro-Asian outlook in the 
General Assembly are among the factors that have given prominence to 
terror as an instrument of political change and as a ‘‘legitimate’’ tactic of 
military struggle,” 

The use of an external base to mount an insurgent campaign also enjoys 
a recent tradition of respect in the West. It is relevant to recall the rôle 
and status of ‘‘governments-in-exile’’ during World War II and the gen- 
erally heroic imagery used to describe anti-Nazi terrorism in German- 
occupied Europe. The idea of ‘‘liberation’’ was very strongly endorsed by 
conservative governments generally committed to the status quo in inter- 
national society, including the leading colonial Powers. And even in more 
recent times the United States has given ‘‘aid and comfort’’ to anti-Castro 


24 Although variations of terrain, tradition, and political milieu make certain societies 
very susceptible to internal opposition of an insurgent character; also, of course, in many 
parts of Asia, Africa, and Latin America the central government is not able to exert 
its control over the entire expanse of national territory. Of course the logic of govern- 
mental control involves the capacity to control liberation activity as well as the incentive 
to engage in it. 

25 There is also absent any consensus as to the character of political legitimacy in 
international society. The presence of such a consensus induces moderation in the 
choice of means and ends of political conflict; its absence induces extremist tactics and 
strategy, making compromises difficult to specify, and giving a prominent rôle to 
violence and warfare. See Henry A. Kissinger, ‘‘Central Issues of American Foreign 
Policy,’’ in Kermit Gordon (ed.), Agenda for the Nation 585-614, esp. 585-589 (Wash- 
ington: Brookings Institution, 1968). The sharpest global cleavage related to political 
legitimacy is concerned with the status of radical socialism as the basis for organizing 
a sovereign state. The Arab-Israeli conflict that can be expressed in several distinct 
fashions, perhaps most fundamentally in terms of the status of Zionist claims, is one 
in which there is almost no consensus as to legitimacy. There is not even a willingness 
to accept as settled the right of Israel to exist as a distinct sovereign state. 
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exiles who have proposed to liberate their country by violent means, most 
spectacularly at the Bay of Pigs in April, 1961.*6 

The principal point is that the politics of terror and the use of exile 
sanctuaries to disrupt “‘the enemy’’ society enjoys an ambiguous status in 
recent international experience. All principal states in the world have, 
in some situations at least, given their support to such practices. There- 
fore, the approval given to the liberation movements and their tacties of 
terror by the Arab governments is quite consistent with the behavior of 
other governments seeking a revision of the jural status quo, but unwilling 
or unable to make an orthodox military challenge or to negotiate a satis- 
factory diplomatic compromise. 

The status of ‘‘liberation’’ movements and their practices has not been 
dealt with in any systematic and non-polemical fashion by either diplomats 
or experts in international law.” Governments that have been among the 
most enthusiastic sponsors of recent liberation activity have also been 
among the most ardent advocates of adherence to the principle of non- 
intervention in the affairs of sovereign states.2* Such an apparent contra- 
diction arises from simultaneously seeking national autonomy for their own 
society and the drastic revision of certain foreign societies. The pursuit 
of such a combination of goals tends to undermine the status of rules of 
restraint, as well as to diminish the force of legislative claims. One or the 
other priority would be consistent with legal authority, but not both, ma- 
nipulated to suit specific preferences of a particular government. 


26 One might also mention the psychological support given exile groups from Hast 
Europe by the official Congressional celebration of ‘‘Captive Nations’ Week’? each year. 
For legal critique see Q. Wright, ‘‘Subversive Intervention,’? 54 A.J.ILL. 521 (1960). 
In Sec. 101 of the Mutual Security Act of 1951 (in similar legislative enactments of 
several subsequent years) the U. S. Congress appropriated and earmarked 100 million 
dollars for escapees from Eastern Europe for a Liberation Legion for Eastern Europe, 
specifically ‘fto form such persons into elements of the military forces supporting the 
North Atlantic Organization or for other purposes.’’ 46 A.J.LL. Supp. 14 (1952). 
For citations see 2 American Foreign Policy, 1950-1955, Basie Documents 3060, 3119. 

27 There is some polemical treatment of these issues in relation to the controversy over 
the legal status of support for various kinds of ‘‘wars of national liberation.’’ But 
there has been no effort to deal with the generality of claims in light of some consistent 
body of doctrine. 

28In this regard see the Declaration on Inadmissibility of Intervention, adopted as 
Resolution 2131 (XX) of the General Assembly on Dec. 21, 1965; 60 AJ.LL. 662 
(1966). In recounting the grave concern of the membership with ‘‘the increasing 
threat to universal peace due to armed intervention and other direct or indirect forms 
of interference,’’ the Declaration ‘‘solemnly declares’’ in its second numbered paragraph 
that: ff. .. Also, no State shall organize, assist, foment, finance, incite or tolerate 
subversive, terrorist or armed activities directed towards the violent overthrow of the 
régime of another State, or interfere in civil strife in another State.’’ Such a con- 
tradiction between Assembly assertion and liberation practice helps discredit the 
guidance rôle of international norms and to give comfort for those who would dismiss 
restraints upon violence as ‘‘legalisms.’’ 
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(2) Reprisals, Defense against Terror, and the Maintenance of Mimi- 
mum Order 


The kind of sporadic violence associated with liberation movements pre- 
sents difficult choices to the target government, especially if its general ori- 
entation is unpopular within the regional and world community. For one 
thing, the terroristic acts are rarely of sufficient salience to command wide- 
spread attention from world public opinion. For another, there is nor- 
mally a partially successful effort to dissociate the liberation movement 
from the government of the territory wherein exist facilities for training, 
financing, sanctuary, and guidance. The sponsoring government attempts 
to minimize its accountability for the conduct of violent operations by the 
liberation movements, and there does exist a wide range of variation as to 
the extent and character of control (or even knowledge) possessed by the 
territorial government over the conduct of specific guerrilla operations and 
the formation of more general liberation strategy.°® Finally, the organized 
international community at the regional and the world level may endorse 
the objectives of the liberation movement to such an extent as to make 
censure, much less opposition, impossible for the target state to obtain. 
The use of terror as an instrument of change is given a certain legitimacy, 
then, to the extent that its use receives the endorsement of international 
institutions.°° 

These problems of response are even greater in a situation in which the 
terrorists’ activity involves attacks upon commercial aircraft carried out in 
a third country. The Palestinian perpetrators of the Athens incident ex- 
pected, presumably, to be apprehended and punished under Greek law for 
the common law crimes that they had committed. But this hardly offsets 
the damage done, by way of real loss of life and inconvenience to pas- 
sengers; but even more, by way of making people everywhere quite hesi- 
tant to fly on airlines that are likely to be endangered en route. What is 
the victim government to do? It hardly makes sense to hold the Greek 
Government accountable in any way, provided it carries out the provisions 
of its criminal law and, perhaps, issues a protest to the governments giving 
sanctuary to a liberation movement. The only effective target of response 
would involve inflicting unacceptable damage upon those governments that 
can impose limits upon the tactics used by the liberation movements. In 
the Arab setting, at least since June, 1967, it is not even clear that the Arab 
governments have much leverage over the activities of the principal libera- 
tion groups within their territory. These groups currently enjoy such 
strong popular backing that some Arab governments (most obviously 
Jordan) would risk their stability and jeopardize their popular backing if 


29 Compare Security Council statements of Mr. Boutros and Mr. Tekoah on the issue 
of responsibility. S/PV. 1461, pp. 12-20, 46-56. 

80 A consensus within the General Assembly is strongly supportive of anti-colonial 
and anti-racist liberation movements. This attitude of support has assumed a quasi- 
legislative status because of the law-creating réle of the Organization. See, generally, 
Falk, The Status of Law in International Society, Ch. VI (Princeton University 
Press, 1969). 
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deliberate and overt measures to control a liberation movement were under- 
taken. as official policy." 

The government of the target state is presented, then, with a difficult 
choice among options in trying to devise an effective response against terror 
of this externally-based variety. Its defensive options are much more 
likely to be limited to regular sorts of military operations. The extremist 
commitment of terrorist groups means that their leaders are virtually un- 
deterrable by any kind of responsive violence. In fact, responsive violence 
of an inter-governmental kind, such as the Beirut raid, may actually prove 
of positive benefit to the liberation movement, inducing the territorial gov- 
ernment to declare openly its support. The most generally effective defen- 
sive maneuver is to seek and destroy guerrilla training camps and bases. 
The only other kind of effective defensive measure is one that inflicts Injury 
upon the foreign government such that it will be induced to suppress or 
curtail the activities of the liberation movement. In both instances, the 
target state tends to appear to be making a disproportionate response, the 
seale is large, and the form of operation is overt. In addition, such mili- 
tary action is undertaken by the regular military forces of the government 
against a foreign state; as such, the primie facie indication of a Charter 
violation seems much more clearly established, and especially so if the state 
pursues a domestic or international course that is widely unpopular to 
begin with. Without centralized impartial fact-finding procedures, the 
state that acts overtly and on a large scale is much more likely to be re- 
garded as the one that has endangered peace and initiated ‘‘ageression.’’ 37 
In effect, traditional legal criteria create a certain asymmetry in favor of 
the use of more covert and irregular forms of violence across international 
frontiers. Of course, this asymmetry should be balanced against the cen- 
tral bias of international law in favor of the incumbent government and the 
absoluteness of its authority over the territory under its control. Such a 
government can resist with legal ‘‘impunity’’ claims for change, however 
widely and deeply supported as just and reasonable. 


81 The statement in the text is a very crude generalization. The effect of exerting 
governmental control of varying degrees over different categories of liberation group 
activity varies from country to country in the Arab world and through time in each 
country. In general, Jordan has been most vulnerable to a takeover from the liberation 
movement as a result of the strong Palestinian influence within the Jordanian armed 
forces. The Governments of Syria and the United Arab Republic enjoy greater freedom 
of action, although within each government élite there is a faction strongly committed 
to the liberation cause that would be deeply alienated by any interference with the 
freedom of action of the guerrilla group. The same comment also seems true for 
Lebanon. In all Arab countries the liberation movement seems popular with the 
masses, and governmental regulation or suppression would be regarded as a very 
unpopular policy. 

82 For a profound inquiry into these problems, see Myres S. McDougal and Florentino 
P. Feliciano, Law and Minimum World Public Order 97-260 (New Haven: Yale Uni- 
versity Press, 1961). Cf. also the French explanation of their refusal to supply arms 
to Israel, initially as a consequence of Israel’s initiation of force in June, 1967, and 
recently in reaction to Israel’s action at the Beirut Airport. New York Times, Jan. 8, 
1969, pp. 1, 19. 
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In such a situation there is hardly an alternative to violence for the 
advocates of change and jural revision. Similarly, a state that is the target 
of persistent terror has virtually no effective response, in the event that the 
foreign government is unable or unwilling to suppress the terroristic tactics 
of a liberation movement, other than recourse to what is traditionally re- 
garded as ‘‘aggressive’’ war. Israel in 1956, and again in 1967, was ‘‘pro- 
voked,’’ in effect, by its inability to maintain its national security, given its 
vulnerability to penetration and harassment by externally based terrorists. 
In the last analysis, protection may involve conquest of the territory from 
which the terrorism emanates. The logie of self-help which continues to 
underlie the search for security in a world of sovereign states may encour- 
age this sort of border-crossing military operation, although the provoca- 
tion does not constitute ‘‘an armed attack’’ and the response is difficult to 
classify as an instance of ‘‘self-defense.’’ The paradoxical relationship 
between the status of violence and the procedures of social change is a cen- 
tral deficiency of the present structure of international legal order, espe- 
cially evident at a time of emergent claims for social and political justice. 


(3) The Limits of U.N. Authority, Traditional Great Power Diplomacy, 
and Nuclear Proliferation 


The general problem of curbing this kind of disruptive pattern is ac- 
centuated, as has already been suggested, by the character of the United 
Nations.= The United Nations is capable neither of implementing the jus- 
tice demands of those groups that seek objectives approved by the world 
community nor of policing compliance with its prohibition upon recourse 
to violence. The geopolitical and ideological splits in international society 
generally prevent any kind of operative consensus arising out of U.N. ac- 
tivity. As a consequence, nineteenth-century patterns of alliance diplo- 
macy assume great prominence in the effort to moderate the course of con- 
flicts carried on at the regional level. Patterns of Great Power competi- 
tion and co-ordination provide the fuel for arms races, the incentive for 
compromise and settlement, and the basis of uneasy forms of temporary 
equilibrium. The prospect of easy access by secondary states to nuclear 
weapons technology may even mean that a state unwilling to risk the sacri- 
fice of its interests by a Great Power ally will seek to develop its own nuclear 
deterrent.** 

International society 1s vulnerable to a series of disruptive conflicts that 
involve various kinds of externally-based insurgent operations challenging 


338 This assertion rests on several considerations: (1) the inability of the U.N. to 
implement its decisions; (2) the political factors that act to shape such a decision. 
The problems of contro] are particularly severe in the Middle East because of the rivalry 
between the United States and the Soviet Union for influence within the region. 

34 Cf. speculation to this effect as part of the Israeli reaction to censure by the 
Security Council and imposition of an arms embargo by France, New York Times, 
Jan. 12, 1969, pp. 1, 9. A state such as Israel might also seek to avoid inter-regional 
trade-offs at her expense if the settlement bargain is achieved by super-Power consensus 
(e.g., in simplistic terms, the Soviet position on Middle Eastern problems is accepted 
in exchange for Soviet acceptance of the U. S. position on South Asian problems). 
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the control of an incumbent regime. These conflicts are particularly re- 
sistant to settlement because the stakes of conflict are perceived by partici- 
pants in such contradictory terms. Quite often the issue is nothing less 
than the political identity of the state. Resentments are so deep and bases 
of power so divided that reconciliation appears virtually Impossible. Vic- 
tory, defeat, stalemate, or a temporary truce are the only plausible outcomes. 

International law is conditioned in its operation by this international set- 
ting. The remainder of this article seeks to clarify the legal situation by 
examining two topics: (1) to present briefly the traditional rule-oriented 
static analysis of respective rights and duties of parties to such a conflict 
and to point out the inadequacies of this approach for these sorts of prob- 
lems, and (2) to offer a more process-oriented legal analysis that works 
toward a multidimensional conception or test of relative legality. 

The Beirut raid will be used as ‘‘the ease’’ that illuminates broader issues 
of legal approach and disposition. The approach urged is one that could 
be adopted either by an official advising a government on the legal impli- 
cations of a proposed course of conduct or by a diplomat, civil servant, or 
expert seeking to pass Judgment on adversary appeals to international law. 


III. TRADITIONAL LEGAL PERSPECTIVES 
Analysis and Appraisal 


My purpose is to illustrate the traditional mode of analysis with suff- 
cient clarity and fairness to provide an adequate background for the pro- 
posal of an alternative mode of legal analysis. 

There are several kinds of legal issues that are raised by the Beirut raid: 


(1) What is the legal status of a reprisal claim? Under the U.N. Char- 
ter? Under customary international law? What is the relationship be- 
tween Charter law and customary international law? 

(2) Does the Beirut raid constitute a reasonable exercise of the right of 
reprisal ? 

(3) Does the Security Council resolution of December 31, 1968, consti- 
tute a definitive legal assessment of the conflicting contentions of Israel and 
Lebanon ? 


The Legal Status of Reprisals 
The prevailing expert view is stated clearly by Ian Brownlie: 


The provisions of the Charter relating to the peaceful settlement of 
disputes and non-resort to the use of force are universally regarded as 
prohibiting reprisals which involve the use of force.*® 


35 Jan Brownlie, International Law and the Use of Force by States 281 (and sources 
cited therein) (Oxford University Press, 1963). Brownlie’s statement is supported with 
additional citations and discussions in R. Higgins, The Development of International 
Law Through the Political Organs of the United Nations 217-218 (Oxford University 
Press, 1963). For general background, see Evelyn Speyer Colbert, Retaliation in Inter- 
national Law (New York: King’s Crown Press, 1948). 
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It does seem appropriate to conclude that the U.N. Charter prohibits all 
forms of forcible self-help other than the exercise of self-defense within the 
meaning of Article 51.5 The Security Council clearly confirmed this view 
of the legal status of reprisals under the Charter when it acted to censure 
Great Britain for carrying out a reprisal against the Yemeni town of Harib 
on March 28, 1964, in retaliation for alleged Yemeni support of the anti- 
colonial struggle in Aden. The resolution passed by a vote of 9-0, with 
two abstentions, and had as its initial operative clause the Council conelu- 
sion that it ‘‘Condemns reprisals as incompatible with the purposes and 
principles of the United Nations.” Israel has not even claimed that the 
Beirut attack was an exercise of the right of self-defense, but rather has 
rested her case on the right to retaliate against Lebanon in view of its 
alleged connection with ‘‘the Athens incident.’’ The Israeli Chief of Staff, 
General Yetzhak Bar Lev, has been quoted as saying that the Beirut raid 
was a reprisal the purpose of which ‘‘is to make clear to the other side that 
the price they must pay for terrorist activities can be very high.” *® 


86 But for more flexible views of what is permitted under the Charter in the name of 
self-defense, seo McDougal and Feliciano, cited note 32, pp. 1-260; see also pp. 679-689; 
Julius Stone, Aggression and World Order (Berkeley: University of California Press, 
1958); D. W. Bowett, Self-Defense in International Law (New York: Praeger, 1958). 

87 8/RES/188 (1964). The next clause of the resolution ‘‘deplores the British 
military action at Harib on 28 March 1964.’’ And the Charter basis of the condemna- 
tion is suggested by language in the preambular section ‘‘ Recalling Article 2, para- 
graphs 3 and 4 of the Charter of the United Nations.’’ The Security Council resolution 
here, unlike the one condemning Israel for the Beirut raid, does widen the context and 
establish some kind of reciprocal obligation on the part of Yemen. For instance, the 
fourth operative paragraph ‘‘Calls upon the Yemen Arab Republic and the United 
Kingdom to exercise the maximum restraint in order to avoid further incidents and to 
restore peace to the area.’’ And in the last paragraph, the Secretary General is called 
upon to use his ‘‘good offices to settle outstanding issues, in agreement with the 
two parties.’’? Thus, although the United Kingdom is censured, the sense of mutual 
responsibility is stressed in a way that it is not in the December 31 resolution. See also 
I. F. Stone, ‘‘ International Law and the Tonkin Bay Incidents,’’ in Marcus G. Raskin 
and Bernard B. Fall (eds.), The Viet-Nam Reader (New York: Vintage, 1965). 

38 See New York Times, Jan. 5, 1969, See. 4, p. 1; General Bar Lev said that ‘‘the 
large-scale operation’’ against the fedayeen bases of Karameh and Es-Salt in Jordan 
during 1968 ‘‘were not reprisals.’? He went on to say that ‘‘these were actions in- 
tended to strike directly at the heart of the terrorists.’’ As an earlier example of a 
reprisal General Bar Lev cited the Israeli commando attack upon Egyptian bridges and 
upon a transformer station serving the Aswan Valley, the destruction taking place in 
the Nag Hamadi area. This reprisal was in retaliation for alleged Egyptian violations 
of the cease-fire along the Suez Canal. For a summary of the meetings of the Security 
Council devoted to this question on November 1 and 4, 1968, see 5 U.N. Monthly 
Chronicle 3-16 (November, 1968). Another prominent Israeli reprisal action oceurred 
in October, 1967, after Egyptian rockets sank an Israeli destroyer, Hlath, leading to the 
death of most of the crew. Israel] alleged that the Hlath, the largest ship in the Israeli 
Navy, was on ‘fa routine patrol?’ and sailing in international waters, more than twelve 
miles from the Egyptian shore. Egypt contended that the Hlath was only ten miles 
from shore and heading for Port Said in a ‘‘provoecative’’?’ manner. The Elaeth was 
sunk on October 21 and the Israelis retaliated three days later with a heavy artillery 
barrage directed at the City of Suez situated near the cease-fire line. One result of the 
barrage was to destroy or badly damage the two most important oil refineries in Egypt 
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It seems clear that on the doctrinal level Israel is not entitled to exercise 
a right of reprisal in modern international law. Such clarity, however, 
serves mainly to discredit doctrinal approaches to legal analysis. Inter- 
national society is not sufficiently organized to eliminate forcible self-help 
in either its sanctioning or deterrent rôles. Therefore, each reprisal claim 
needs to be appraised by reference to these two réles. Israel contended that 
the Beirut raid was a sanction imposed as a consequence of Lebanese re- 
sponsibility for the Athens incident. Assessing the reasonableness of these 
claims involves a complex inquiry into the over-all factual context. The 
legal rules of prohibition isolated from context offer very little guidance 
for the conduct of such an inquiry, except to the uncertain extent that they 
embody various policies about the minimization of violence in the adjust- 
ment of international disputes. 


The Right of Reprisal in Customary International Law 


In view of the inadequacy of Charter doctrines either to provide authori- 
tative guidance or to give insight into the comparative merits of legal posi- 
tions in the Beirut context, it would seem appropriate to consider the ques- 
tion by reference to pre-Charter legal conceptions contained in customary 
international law on the subject of reprisals.’ For a valid exercise of the 


that supplied 80 percent of the country’s gasoline and cooking fuel. The Hlath 
reprisal contrasts with the Beirut raid because the provocative action—sinking the 
ship—was clearly governmental in character. Hence, there was no issue as to whether 
Egypt was responsible, if in fact it was ‘‘illegal’’ to sink the Hlath, itself a com- 
plicated issue of both fact and law. A resolution in the Security Council condemned 
both acts of violence as violations of the cease-fire and called for strict adherence by 
all governments in the future. Account of the Hlath incident is based on Khouri, note 
22 above, p. 279. 

The principal purpose of retaliatory uses of foree by Israel is to influence decision- 
making by Arab governments, especially with respect to their encouragement of ter- 
roristic tactics on the part of liberation groups located on their territory. Mr. Tekoah’s 
conclusion of his final statement in the Security Council makes the centrality of this ob- 
jective very clear. He says: ‘‘Israel’s action in Beirut, taken in defense of its rights, 
should bring the Arab Governments to understand the full depth of Israel’s determina- 
tion to ensure its right to peace and security. When the Arab States realize that deter- 
mination, become persuaded by its tenacity and draw the appropriate conclusions, there 
will be peace in the Middle Hast.’’ S/PV. 1462, p. 52. Arab spokesmen, in contrast, 
refused to treat the Beirut raid as raising any issue that was broader than the permis- 
sibility of such an attack by the Israeli Government, given the absence of any prior gov- 
ernmental act of provocation on the part of Lebanon. Both the Beirut and the Hlath 
reprisal raids seemed to include an element of punitive action, a policy of inflicting losses 
on Arab governments that exceed those inflicted upon Israel by prior action. 

89 As a technical matter, Charter law is properly accorded priority over inconsistent 
rules of customary international law. Therefore, the clear rejection of the right of re- 
prisal in U.N. practice seems to establish the general authority of this conclusion in posi- 
tive international law. However, the inability of the United Nations to impose its 
views of legal limitation upon states leads to a kind of second-order level of legal in- 
quiry that is guided by the more permissive attitudes toward the use of force to uphold 
national interests that is contained in customary international law. This point has con- 
siderable jurisprudential importance, as it suggests the usefulness of a method of suc- 
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customary right of reprisal it is necessary to satisfy three main require- 
ments: 


(1) That the target of the reprisal be guilty of the commission of a prior 
illegal act directed against the claimant state; 

(2) That the claimant state make an effort to obtain redress from the 
target state; 

(3) That the damage inflicted in retaliation be roughly proportional to 
the damage initially inflicted.* 


In relation to the controversy over the Beirut raid it is difficult to apply 
these standards. It is especially difficult to determine whether the Leba- 
nese Government should be properly held responsible for the commando 
acts of the Popular Front at Athens. Does the Lebanese failure to take 
reasonable steps to suppress the activity of the Popular Front on its terri- 
tory establish a sufficient link to make it responsible for the specific acts of 
the organization? “* Can the failure of the Lebanese Government to disavow 
the terrorist acts or warn the Popular Front to cease such acts be used to 
constitute a post-facto ratification that establishes the link? The need to 
make this kind of demonstration would appear strong in view of Lebanon’s 
especial effort, unlike that of any other Arab state,*? to remain at peace with 


cessive legal approximations. If the Charter status of reprisals exhausted legal inquiry, 
then there would be no prospect of moderating force in retaliatory settings wherein the 
Charter approach was ineffectual. Specifically, in the Arab-Israeli setting it appears 
useful to maintain second-order levels of legal inquiry so as to retain criteria of reason- 
ableness in a situation that threatens at many points to deteriorate into intense and 
limitless forms of violent conflict. The customary international law of reprisal is a 
very important illustration of such second-order legality. Note, especially, that this 
kind of inquiry is associated with the contention of Israel that the purpose of a reprisal 
is not to inflict a punishment, but to communicate a claim with respect to future be- 
havior. Even second-order legal inquiry may be ill-adapted to the kind of retaliatory 
claim being made by Israel, see above, Sec. II, and a third-order legal inquiry involving 
the specification of considerations bearing on the relative legal status of a particular re- 
taliatory claim, see below, Sec. IV. 

40 A useful short discussion of the background and character of the right of reprisal is 
given by Gerhard von Glahn (ed.), Law Among Nations 498-501 (New York: Macmillan, 
1965). 

41 Many international documents that formulate governmental duties of conduct in- 
elude the responsibility to prevent the use of territory as a base for liberation activities 
against a foreign state. For example, the Declaration on Inadmissibility of Interven- 
tion, Resolution 2131 (XX) of the General Assembly, Dec. 21, 1965 (see note 28), de- 
clares that ‘fno State shall . . . tolerate subversive, terrorist, or armed activities.’’ See 
also citations in note 69 below, especially Garcia-Mora and Lauterpacht. 

42 Note that Israeli representatives in the Security Council indicated that Arab coun- 
tries other than Lebanon were also intended as targets of the Beirut raid. All Arab air- 
craft were destroyed, and not only those associated with Lebanese interests. Also the 
context was defined by Israel to include (1) the Athens incident, (2) the diversion of 
an El Al plane to Algiers in July, 1968, and (3) the over-all Arab policy of supporting 
the activities on their territory of the liberation groups. As Mr. Rosenne suggested to 
the Security Council: ‘Without in any way belittling the gravity of this terrorist war- 
fare being conducted against Israel’s civil aircraft, wherever they might be, the com- 
plaint that we are discussing must also be seen in the broader context of the continuation 
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Israel.4® JIsrael’s reprisal claim seems to fall short of satisfying the test 
for the first legal requirement. 

Israel did not protest to Lebanon in any public forum about its respon- 
sibility for the Athens incident, nor did it demand redress prior to its raid 
on the Beirut airport.** There is no indication that the Israeli Govern- 
ment issued a public warning to Lebanese officials that they must take steps 
to curtail the operations of the Popular Front. The record suggests that 





by the Arab States, including Lebanon, of active belligerency and warfare against Israel 
through the instrumentality of irregular forces and organizations armed, trained and 
financed by the Arab Governments, including the Government of Lebanon.’’ S/PV. 
1460, pp. 24-25. 

43 On the comparatively low level of Lebanese hostility toward Israel, see Khouri, cited 
note 22, pp. 191, 230-231; Safran, cited note 9, pp. 182-185, 245-247. On its more re- 
cent increase, however, see ‘‘ The Israeli Action at the Beirut Airport,’’ Israeli Informa- 
tion Office, undated release, and the statement by Prime Minister Eshkol in Jerusalem on 
December 29, 1968, bearing the title, ‘‘Lebanon Cannot Disclaim Responsibility for 
Terrorism.’? 

44 The Arab governments, but even more pointedly the Soviet Union, took the position 
that the Athens incident was a matter for Greek internal criminal law, and of no rele- 
vance at all to the debate on the Beirut raid. As Mr. Ghorra of Lebanon said, ‘‘In our 
view, that incident which took place at the Athens airport is a matter of common law, 
and the Greek courts have sole jurisdiction in the matter.’’ S/PV. 1460, p. 61. Mr. 
Malik of the Soviet Union put his view as to the territorial, non-governmental character 
of the Athens incident very forcefully: 

‘‘ This incident, which took place in Athens, relates to the sovereignty and competence 
of Greek authorities; it occurred on Greek territory. According to the press reports, the 
competent authorities of that country are dealing with this matter; they are studying it, 
and apparently they have taken some measures. They have executive as well as judiciary 
authorities there. How is this matter at all related to the Security Council? As I have 
already pointed out in my observations following the adoption of the agenda, if the 
Security Council were to begin to consider all the terrorist acts which are being perpe- 
trated, no matter where, including even this country [the United States], then the Se- 
curity Council would simply cease to be a Security Council. . . . The representative of 
Israel is dragging the Security Council into the consideration of events which took place 
on the territory of a sovereign power which is certainly entitled to deal with this 
matter... and that country has not appealed to the Seeurity Council”? S/PV. 1460, 
p. 13. 

And later on the last day of the debate Mr. Malik reiterated his position in more 
succinct form: 

“It must be stressed that the attack against the Israeli airplane was indeed carried 
out by citizens of a third State on the territory of yet another State; and, in accordance 
with international law, a State can be held responsible only for acts of its own organs, 
such as its armed forces or its citizens, on the territory of that given State.’’? S/PV. 
1462, p. 22. 

Mr. Wiggins, the representative of the United States, did take the position that 
“*Ysrael was rightly aroused and legitimately concerned about the attack upon an Israeli 
aircraft in Athens on 26 December’’ but, nevertheless, he concluded that ‘*{N]othing 
that we have heard has convinced us that the Government of Lebanon is responsible for 
the occurrence in Athens.’?’ S/PV. 1460, pp. 28-30. 

45 Mr. Rosenne did tell the Security Council that ‘‘[A]ll through 1968 Lebanon, turn- 
ing a deaf ear to Israel’s appeals has been playing an ever increasing role in the overall 
Arab belligerency against Israel.?’ S/PV. 1460, p. 21. There is no indication of any 
specifice Israeli effort to persuade the Lebanese Government to exercise stronger control 
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the Israeli decision to raid the Beirut airport was not preceded by any rea- 
sonable effort to obtain pacific redress. Thus the Israeli claim also ap- 
pears to fall short of the second reprisal requirement. 

It is difficult to apply the test of proportionality to specifie factual cir- 
cumstances. How does one weigh the loss of an Israeli life at Athens or 
the harassment of El Al operations against the destruction of civil aircraft 
and other equipment valued at more than $43.8 million or the blatant mili- 
tary incursion upon Lebanese territory? In terms of international salience 
the Beirut raid seems to have been disproportionately greater than the 
Athens provocation.** It was a larger, necessarily spectacular military op- 
eration carried out on an inter-governmental basis.*7 It is fair to ask, 
however, ‘‘Proportional to what?’’ If the Israeli raid is understood as a 
reprisal for the willingness of the Lebanese Government to tolerate opera- 
tions by the Popular Front on its territory, then the Beirut raid might be 
regarded as proportional to inducing greater government control (although 
probably ineffective to achieve it). The application of this third require- 
ment, and to some extent the first as well, depends on whether the delin- 
quency of the Lebanon Government is regarded as its complicity in the 
Athens incident or its toleration of the activity of the Popular Front on its 
territory. Israel did not clearly communicate the character of its claim, 
although it seemed specifically related to safeguarding the operations of 
El Al rather than punishing Lebanon or inducing the over-all suppression 
of the Lebanese activities of the Popular Front. 

The reprisal argument turns out to be weak if the events that are ap- 
praised concern only the Athens incident and the Beirut raid. The reprisal 
argument is far stronger, however, if based upon the connection between a 
Lebanese-based liberation movement operating with government knowledge 
and approval and the Beirut attack calculated to influence the leaders of 
the Government to alter this course of policy. The fact that the raid may 
have produced the opposite effect, moving the Lebanese Government into a 
position of more overt support for the liberation efforts of the Popular 
Front, is of no legal consequence; such an effect bears, if at all, on the 
political perspicacity of Israeli policy-makers. Such a consideration is also 


over the Popular Front in view of the Athens incident. Israel’s justifications for focus- 
ing the attack upon Lebanon rested on allegations involving (1) the departure of the 
Arab perpetrators from Beirut; (2) the Lebanese toleration of increasing activity by 
the Popular Front on its territory; and (3) official and semi-official Lebanese endorse- 
ment of the use of terroristic methods by the perpetrators of the Athens incident. 

46 Mr. Wiggins, the United States representative in the Security Council, made this 
point forcefully when he said that the Beirut raid was ‘‘an unacceptable form of inter- 
national behavior. In magnitude it is entirely disproportionate to the act that preceded 
it. It is disproportionate in two ways: first, on the degree of destruction involved; and 
secondly, in a more fundamental way, in the difference between the acts of two indi- 
vidual terrorists and those of a sizable military force operating openly and directly 
under governmental orders.’’ S/PV. 1460, pp. 28-30. 

47 The visibility of the two occurrences can be gauged by comparing their treatment in 
newspapers around the world. The Athens incident was reported as a relatively minor 
terroristie act, whereas the Beirut raid received headlines and the damage done was 
shown in large photographs. 
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of reduced significance if the Beirut raid was directed toward warning all 
Arab governments, not only Lebanon, that the security of Arab airlines 
would be disrupted if these governments failed to prevent terroristic acts 
against El Al Airline. The effectiveness of the Beirut raid in communicat- 
ing this claim can only be judged after the lapse of a period of time and by 
evidence of whether the Arab governments do take measures to discourage 
liberation groups from disrupting El Al. 

The customary international law of reprisal does direct inquiry at more 
specific features of the context than does a mere assessment of the com- 
patibility between the Beirut raid and Charter norms. At the same time, 
the inquiry is necessarily inconclusive because there is no agreed way to 
frame the basic issue as to the relationship between liberation activity and 
the target of a reprisal claim.*® Furthermore, traditional inquiry relies on 
far too restrictive ideas about how to assess a particular claim. There is a 
need to assess a claim by reference to what constitutes reasonable behavior 
under all of the relevant circumstances.*® Among the relevant circum- 
stances is the inability to secure territory against terrorism if a neighbor- 
ing country provides support, or even merely a sympathetic sanctuary.” 

A special situation exists, however, when a series of terroristic incidents 
is undertaken by adversary states to disrupt the security of national so- 
ciety. It becomes somewhat more artificial in such a situation to assess the 
legal status of a retaliatory act in isolation from this ongoing and cumula- 
tive process of incitement through liberation activity. The situation in the 
Middle East is one of quasi-belligerency in which there is an agreed cease- 
fire and a de facto situation of hostility that frequently results in inter- 
governmental violence. 


48 There are underlying the specific allegations of terror and counter-terror the more 
general allegations about bringing the conflict to an end either by ‘‘ disintegrating’? 
Israel and replacing it with the secular state of Palestine or by carrying out the pro- 
visions of Security Council Resolution 242 of Nov. 22, 1967, or by working out an agreed 
solution through the good offices of Gunnar V. Jarring, the special representative of the 
Secretary General, or by accepting a solution for the area that is worked out by guar- 
antor Powers such as the United States, the Soviet Union, France, and the United 
Kingdom. 

49 As pointed out already, Israel, in particular, objected throughout to the effort to 
restrict the scope of inquiry to the Beirut raid. See note 8. 

50 The problem is fully depicted from an Israeli viewpoint in an article: Amnon 
Rubinstein, ‘f ‘Damn Everybody’ Sums up the Angry Mood of Israel,’? New York 
Times Magazine, Feb. 9, 1969, pp. 24-27, 93, 96-99. See especially p. 98, on which 
there is a discussion of why Israel does not engage in counter-terror against Arab inter- 
ests by organizing irregular military forces of its own, thereby cutting the overt link 
between retaliation and the Israeli Government. A senior officer is quoted as saying 
et <Ttjerror for terror is the only solution,’ ’?’ but Mr. Rubinstein writes, ‘‘ This solution 
is unacceptable in the Israeli Government.’’ He advances three arguments: (1) ‘‘The 
whole philosophy’’ of Israeli resistance ‘‘runs contrary to any suggestion of counter- 
terror.’’ (2) Recourse to irregular forces would weaken Israel’s contention that Arab 
incitement of irregular forces is a violation of the cease-fire agreement reached at the 
end of the June war; this reasoning is attributed to Moshe Dayan. (3) Regular troops 
ean be militarily protected in the course of their mission in a way that irregular forces 
cannot; this view is attributed to General Bar Lev. 
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We need to evolve a legal framework that is able to deal with a situation 
of prolonged quasi-belligerency. Such a framework would at least have 
the advantage of overcoming the dichotomy between war and peace, and 
would be more sensitive to the continuities of terroristic provocation and 
retaliatory response such as are evident in the Middle Hast.** 


The Status of the Resolution of the U.N. Security Council 


The Security Council resolution of December 31, 1968, (1) confines the 
context to the facts of the Beirut raid, and (2) holds Israel responsible for 
the damage done. The resolution was unanimous after debate by both 
sides. States normally friendly toward Israel, including the United States, 
joined in voting with the majority. The resolution is a formal act of the 
international institution most competent to consider such questions and an 
authoritative determination of the respective merits of the adversary con- 
tentions.®2 There appears to be no valid legal basis for Israel’s evident 
refusal to accept the formal conclusion of the Security Council as entitled 
to respect by its government.** 

The Foreign Minister of Israel, Abba Eban, has suggested that ‘‘The 
UN does not express the idea [of international order] with any effective- 
ness in its present composition.’’** But one can hardly imagine any al- 
ternative composition of the Security Council that would have given a 
much more favorable review to the claims of Israel. Since the end of the 
June war of 1967 Israel has been increasingly in an isolated diplomatic 
position. This isolation is partly a consequence of an Israeli insistence 
upon securing certain territorial and economic advantages from its mili- 
tary victory in 1967.55" The attitudes that dominate world community pro- 


51 For somewhat similar suggestions in different circumstances of conflict, see Philip 
C. Jessup, ‘‘ Should International Law Recognize an Intermediate Status between Peace 
and War?’’ 48 A.J.I.L. 98 (1954); Myres S. McDougal and Florentino P. Feliciano, 
Law and Minimum World Publie Order 97-120 (New Haven: Yale University Press, 
1962). 

52 The duty of respect arises from the obligation of a Member of the United Nations 
to accord respect to acts of the Security Council when that organ is acting, as it was 
here, within its sphere of competence. As the Council was acting under Chapter VI, not 
VII, its resolution was formally a ‘‘recommendation’’ rather than a ‘‘decision.’’ On 
this point see further discussion in note 59 below. 

53 There were extended discussions of the legal consequences of the Beirut raid in the 
I.C.A.O. These discussions resulted from a Lebanese complaint that the Israeli action 
was a violation of the Chicago Convention on Air Transport and that Israel should be 
condemned and made to pay for the damage done. Although questions about the com- 
petence of I.C.A.O. to deal with a complaint of this character dominated the debate, 
the issues were discussed generally In a manner more favorable to the Israeli position 
than was the case in the Security Council. The outcome of these discussions was a 
decision sine die, which is quite a contrast with the result within the U.N. forum. 

54 An interview published in Time, Jan. 10, 1969, p. 28. 

55 In violation of the Nov. 22, 1967, resolution of the Security Council and of the 
stated objectives of all states other than Israel, there does not seem to be any serious 
disposition by the Israeli Government to re-establish the status quo ante June 5, 1967. 
In particular, the retention of administrative control over Jerusalem, of the Golan 
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cedures have been oriented against Israel as a consequence of this under- 
lying feature of the conflict, and this orientation shapes the approach of 
U.N. organs toward specific issues or ‘‘events.’’®® The failure of the Se- 
curity Council resolution to widen the ambit of its concern (1) to include 
the condemnation of Arab terrorism, such as the Athens raid, and (2) to 
encompass the responsibility of the Lebanese Government for the control of 
terrorist activity emanating from its territory is probably properly under- 
stood as part of the wider judgment that has been passed against Israel by 
the Security Council. 

Under these circumstances, it is to be expected that Israel will con- 
tend that the United Nations is not prepared to deal fairly with specific 
instances of Arab-Israeli charges and countercharges.** On another level 
of response, it is not surprising that spokesmen for Israel point out that 
some states joining in the resolution of censure have been completely un- 
moved by U.N. censure of their own conduct. A most obvious and promi- 
nent recent example concerns the failure of the Security Couneil to censure 
by formal resolution the Soviet military occupation of Czechoslovakia in 
August of 1968.58 

The conclusion seems evident: 


(1) The Security Council resolution, despite its technical character 
as a recommendation, is an authoritative pronouncement on the legal 
status of the Beirut raid; 

(2) The quality of authority exercised, however, is diluted by the 
extent to which ‘‘the event’’ was approached with a disposition against 


Heights, a strip of Sinai needed to assure control over the Straits of Tiran, and of a 
portion of the West Bank of the Jordan and of the Gaza Strip seems to be insisted upon 
by Israel. There is, then, on the Arab side an unwillingness to accept the existence of 
the state of Israel and on the Israeli side an insistence upon expansion through conquest. 
For an assessment of Israel’s intention to retain conquered Arab lands, see interview 
with Levi Eshkol published in Newsweek, Feb. 17, 1969, pp. 49-56; see also analysis of 
these claims by James Feron, ‘‘Eshkol Mentions the Unmentionable,’’ New York Times, 
Feb. 16, 1969, See. 4, p. 2. Israel’s claims are a mixture of security demands of a de- 
fensive nature and of territorial demands of an expansionist nature. 

56 The position of Israel before the political organs of the United Nations is coming 
to resemble that of South Africa in certain critical respects, especially with regard to 
the degree of its diplomatie isolation. Israel does continue to enjoy some diplomatic 
support from the United States and from some countries in Western Europe, but, since 
the end of the 1967 war, even these governments have grown increasingly critical of 
Israel’s expanding demands and exercise of prerogatives. 

57 E.g., Julius Stone, ‘‘No Peace--No War in the Middle East’? (Sydney, Maitland, 
1969), especially pp. 4-5. Professor Stone writes on p. 4: ‘‘Everyone knows that too 
many present Security Council Members are committed to voting on the Arab side, for 
pro-Israel resolutions to be adopted, no less than five of these Members refusing even 
to maintain diplomatie relations with her.’’ 

58 Abba S. Eban, Foreign Minister of Israel, suggested that anti-Jewish discrimina- 
tion is embodied in the recent diplomatic attacks upon Israel: ‘‘I have no other explana- 
tion for the fact that the Soviet Union, which invaded Czechoslovakia, can condemn 
alleged Israeli ‘aggression’ at the UN without the publie gallery bursting into laugh- 
ter.’’? Interview, Time, January 10, 1969, p. 28. 
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Israel arising from the over-all political setting of the Arab-Israeli 
dispute; 

(3) The ‘‘duty’’ of Israel to comply with the terms of the resolu- 
tion is qualified by its status as a recommendation (rather than a de- 
cision) and is impaired by the extent to which other states, including 
Members of the Security Council, have themselves recently acted in 
defiance of U.N. directives." There is no established tradition of gov- 
ernmental respect for adverse U.N. determinations.©° Quite the con- 
trary. 


It seems proper to conclude, then, that the United Nations has passed 
judgment against Israel but that this judgment does not mean very much, 
given the structure and prevailing habits of international society. 


IV. APPRAISING THE Beirut Raw: THE SEARCH FOR A LEGAL METHOD 
Earlier sections of the paper have tried to demonstrate that: 


(1) the legal rules and standards embodied in international law do 
not come to grips with the underlying policy setting provided by the 
Arab-Israeli conflict; 

(2) the determinations of the Security Council are authoritative, but 
are nevertheless not very likely to engender respect. 


At the same time, it is important to sustain some framework of constraint 
in circumstances of conflict such as exist in the Middle Kast. There is, in 
particular, a need to establish indicators of reasonableness that can be ap- 
plied to appraise specific flash-points in a setting of continuous conflict. 
These indicators can influence, above all else, national decision-making proc- 
esses to adopt a course of conduct that tends to appear reasonable from an 
objective or third-party point of view. The structuring of expectations, 
those of the adversary and of the community, are normally the principal 
purpose of retaliatory uses of force.*t More specifically, the chief Israeli 


59 There is a certain legal ambiguity created by the status of various actions taken 
by the Security Council. In a formal sense, the judgments of the Security Coun- 
cil have the status of ‘‘recommendations’’ unless they are made under Chapter VII of 
the Charter. Except for ‘‘decisions’’ relating to the observation of the cease-fire, the 
Security Council has relied upon its ‘‘recommendatory’’ powers under Chapter VI. The 
resolution censuring Israel after the Beirut raid was a ‘‘recommendation.’’ As such, it 
ean be argued that Israel has no formal obligation to obey it. On the other hand, a 
resolution of censure involves an authoritative act of community review that constitutes 
strong evidence as to the respective rights and duties of parties to an international 
controversy. 

60 Countries that have been the targets of U.N. directives have almost invariably re- 
fused to comply. In fact, when an international conflict gets to the point where the 
U.N. takes sides, it is almost assured that ‘‘the losing side’’ will not voluntarily obey 
the will of the Organization. 

61 That is, in strategie parlance, the objective is one of deterrence rather than defense. 
The primary effort is to influence decision-making in the target state’s government 
rather than to diminish its capabilities for action. The Beirut raid aimed at shaping 
the policies of Arab governments with respect, in particular, to terroristie activities di- 
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purpose (presumed and disclosed) in attacking Arab aircraft at the Beirut 
Airport on December 28, 1968, was to communicate a message about the 
disruption of Israeli civil aviation to Lebanese government leaders, second- 
arily to other Arab governments giving support to liberation movements, 
and thirdly, to other governments concerned with the Middle East.®* In 
such a context of conflict, world public opinion can become influential 
should it erystallize in favor of one party in a dispute; this influence can 
affect what the parties regard as a reasonable basis of settlement, and hence, 
the shape and prospects for a negotiated settlement. In this sense, the 
censure by Pope Paul VI, the imposition of an arms embargo on Israel by 
France, the replacement of the Yaffi regime by the Karami regime, when 
added to the unanimous censure of the Security Council, make the Beirut 
raid a costly act from Israel’s point of view. In brief, the reasons why 
it is costly are as follows: 


(1) It worsens Israel’s diplomatic position within the international 
community, alienating friendly and more neutral governments and 
hardening the attitude of more hostile governments. 

(2) It gives the impression, created by the evidence of censure at 
the international level, that Israel is relying upon excessive force to 
impose its will on weaker countries; such an impression creates, in turn, 
greater toleration for counter-violence, including Arab terrorism. 

(3) It seems to work against the diplomatie effort to secure a ne- 
gotiated or agreed-upon settlement of the underlying conflict. 

(3) It leads Israel to assume a militarily defensive posture in re- 
sponse to international censure, thereby putting itself into an adver- 
sary relationship toward the rest of the international community, ac- 
cording greater strength to more militaristic perspectives within its 
own élite, thereby inclining the Government to even greater reliance on 
force (rather than persuasion) in future instance. There is, in other 
words, a dangerously escalatory cycle generated by any use of force 
that has been perceived as excessive in third-party contexts. 


The principal point is that a retaliatory use of force that is perceived as 
excessive tends to engender a variety of bad consequences, including some 
that may be detrimental to the user. The further point is that rules of 
international law, as traditionally conceived, are too rigidly formulated to 
give appropriate insight into the factors that shape a decisional process of 
government and thus does not, in a realistic way, help officials or observers 


rected at the operations of El Al Airlines by liberation movements based within their 
territory. There was no intention to deprive Arab countries of commercial aircraft, 
which were obviously replaceable at relatively little cost. 

62 Ambassador Tekoah’s statements to the Security Council confirm the conclusion that 
the Israeli Government sought, above all else, to induce Arab governments to prohibit 
liberation movements operating within their territory from interfering with El Al flights. 

63 Cf. New York Times, January 12, 1969, pp. 1, 9; see, especially, article by Rubin- 
stein cited in note 50 above. However, the Israeli response to the Zurich incident (see 
above, pp. 419-420) casts some doubt on the generality of the statement in the text. 
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identify when a use of force is ‘‘excessive.’? The excessiveness of a par- 
ticular use of force depends upon a combination of objective and subjec- 
tive (value and ideological outlooks) factors, including the effort at justifi- 
cation made by the claimant state. A more useful conception of inter- 
national law than the specification of categorical rules would be the enu- 
meration of objective factors likely to shape authoritative judgment and 
expert commentary. Such an enumeration would be useful for legal ad- 
visers to the adversary governments and to those passing judgment on 
contested behavior. 

A rule of conduct isolated from context is often too abstract to guide 
choice and action. The more significant the connection between the over- 
all context that conditions the action and the particular choice and act, the 
more difficult it is to make beneficial use of rule-guidance. The situation 
is subject to such a variety of relevant considerations that a generalized rule 
is unable to offer much guidance for those entrusted with the responsibility 
of specifice governmental policy. <A list of policy considerations can be 
used by the claimant government to shape its course of conduct to assure 
the achievement of its own ends. These considerations are only part of the 
input that enters the decisional process, At times, for instance, conduct 
that appears highly ‘‘illegal’’ by reference to past appraisals might be 
deemed essential to sustain the security of the state. But if it is demon- 
strably essential, then the policies supporting defensive force would tend to 
mitigate or even overcome any perception of ‘‘illegality.’’ ° 

The principal objective reasons why the Beirut raid seems illegal are as 
follows: 


(1) It involved a governmental use of force by Israel in retaliation 
against non-governmental provocation. 

(2) It mvolved holding the Lebanese responsible for the Athens incident 
without the production of sufficient evidence establishing a direct link be- 
tween the Beirut Government and the Arab terrorists. 

(3) It involved recourse to force without any prior recourse to diplo- 
matic remedies in a situation where no necessity for immediate recourse 
to retaliation was demonstrated to exist. 


(4) It involved the destruction of what appeared to involve an excessive 


84 The objective factors are those that can be formulated in general terms, whereas 
the subjective factors are those that involve the perceptual framework of the partici- 
pants in the situation and are subject to wide variation depending on personality, eul- 
tural, and ideological considerations. 

65 This tendency would be strengthened if the claimant state executed its operation in 
such a way as to minimize the injury to innocent civilians and third-party interests. 
The United States claiming pattern in the Cuban missile crisis is a model for this con- 
tention. A novel claim by the United States to use force on the high seas was made to 
appear so reasonable in assertion and execution that critical reaction, even though the 
Soviet Union was the target of the claim, was kept to a minimum. For two legal argu- 
ments by government officials in support of the United States claim, see Leonard C. 
Meeker, ‘‘ Defensive Quarantine and the Law,’’ 57 A.J.I.L. 515 (1963); Abram Chayes, 
‘The Legal Case for U.S. Action on Cuba,’’ 47 Dept. of State Bulletin 763 (1962). 
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amount of property in an unusually spectacular and inflammatory fashion, 
thereby constituting an affront to the dignity and security of Lebanon.® 

These elements of the Beirut raid seem to underlie the objective side 
of the international judgment, explaining, for instance, the hostile reaction 
of Pope Paul VI and the United States Government to the Israeli conduct.® 
A greater sensitivity to these factors might have shaped the Israeli action 
in a manner that would have been both more effective to attain the end in 
view and less at variance with community perceptions of lawful conduct. 
In the paragraphs that follow, some effort is made to suggest a suitable 
framework for claims to use force in retaliation against prior terroristic 
acts. This framework embodies certain general policies concerning the 
use of force in periods of peace: °? 


66 I have elsewhere analyzed the reactions of African countries to the so-called Stanley- 
ville operation of December, 1964, in these terms. Falk, Legal Order in a Violent World 
324-335 (Princeton University Press, 1968). 

67 There are certain other factors that explain censure from third-party sources: (1) 
prior uses by Israel of excessive force in response to terroristic provocation; (2) the 
selection of Lebanon as the target of retaliation, given the long period of non-involve- 
ment by the Lebanese Goverment in the Arab-Israeli conflict; (3) the growing realiza- 
tion that Israel was insisting upon retaining some of the territorial fruits of the 1967 
war; (4) the timing of the Beirut raid seemed to be damaging prospects for either a 
Great Power or U.N. initiative to bring some measure of stability, if not real peace, to 
the Middle East. 

68 A subsequent article will attempt to evolve a suitable framework for the assessment 
of acts of violence relied upon by liberation groups to achieve their political ends. Such 
a framework would involve, necessarily, some assessment of the compatibility between 
the aims of these groups and appraisal of these aims by regional and global institutions 
and their conformity with norms of international law. In addition, the choice of means 
used to pursue such aims requires an innovative legal analysis that reconsiders para- 
military violence as an instrument of political change. Eventually the two frameworks 
of legal appraisal will need to be integrated into a single coherent approach to the rele- 
vance of international law to this species of international conflict that has assumed such 
great importance in world affairs. 

69 For some relevant legal background see Fritz Grob, The Relativity of War and 
Peace (New Haven: Yale University Press, 1949); Albert E. Hindmarsh, Force in 
Peace: Force Short of War in International Relations (Cambridge: Harvard University 
Press, 1933); M. R. Garcia-Mora, International Responsibility for Hostile Acts of Pri- 
vate Persons against Foreign States (The Hague: Nijhoff, 1962); Hersch Lauterpacht, 
‘í Revolutionary Activities by Private Persons against Foreign States,’? 22 A.J.I.L. 105, 
130 (1928). For some specification of support given terroristic groups in Egypt and 
Jordan since the June war, see Stone, note 57 above, pp. 4-6. According to Israeli 
sources there have been 1,288 acts of sabotage and border incidents between June 
6, 1967, and December 31, 1968. 920 of these acts occurred in the Jordanian- 
Israeli sector, 166 in the Egyptian sector, 37 in the Syrian, 35 in the Lebanese, and 130 
in the Gaza Strip sectors. Israeli losses have been put at 234 soldiers and 47 civilians 
killed and 765 soldiers and 330 civilians wounded. Arab losses are reported by Israel 
as considerably greater than these figures. See New York Times, Feb. 13, 1969, pp. 
1, 4. There are indications of a rising Israeli concern about the growing capacity of 
the guerrilla groups to impair Israel’s security, including especially the character of its 
administration of occupied territories inhabited largely by Arabs. See James Feron, 
‘Israel Concerned over Guerrillas,’’ ibid., March 9, 1969, See. 1, p. 12. 


1969 | THE BEIRUT RAID AND LAW OF RETALIATION 44) 


(1) That the burden of persuasion is upon the government that 
initiates an official use of force across international boundaries; 

(2) That the governmental user of force will demonstrate its de- 
fensive character convincingly by connecting the use of force to 
the protection of territorial integrity, national security, or political 
independence ; 

(3) That a genuine and substantial link exists between the prior 
commission of provocative acts and the resultant claim to be acting 
in retaliation ; 

(4) That a diligent effort be made to obtain satisfaction by per- 
suasion and pacific means over a reasonable period of time, including 
recourse to international organizations; 

(5) That the use of force is proportional to the provocation and 
calculated to avoid its repetition in the future, and that every precau- 
tion be taken to avoid excessive damage and unnecessary loss of life, 
especially with respect to innocent civilians; 7° 

(6) That the retaliatory force is directed primarily against military 
and para-military targets and against military personnel; ** 

(7) That the user of force make a prompt and serious explanation of 
its conduct before the relevant organ(s) of community review and seek 
vindication therefrom of its course of action; 

(8) That the use of force amounts to a clear message of communica- 
tion to the target government so that the contours of what constituted 
the unacceptable provocation are clearly conveyed; 

(9) That the user of force cannot achieve its retaliatory purposes by 
acting within its own territorial domain and thus cannot avoid inter- 
ference with the sovereign prerogatives of a foreign state; 

(10) That the user of force seek a pacific settlement to the under- 
lying dispute on terms that appear to be just and sensitive to the 
interests of its adversary ; 

(11) That the pattern of conduct of which the retaliatory use of 
force is an instance exhibits deference to considerations (1)—(10), and 


70 Tsraeli statements before the Security Council emphasized the effort to carry out 
the Beirut raid without inflicting casualties upon Lebanese citizens. See, e.g., S/PV. 
1460, p. 23. And in the official release of the Israeli Information Office in New York, 
the following language appears: ‘‘At great risk to themselves, Israeli troops at the Air- 
port exercised the strictest precautions to prevent civilian casualties. The planes were 
emptied of passengers and ground crews, and people in the vicinity were led away to 
safety. Loudspeakers were employed to issue instructions in Arabie and English. The 
only shots fired were warning shots in the air.’’ Release dated Dec. 28, 1968, 

71 Israeli attacks against Arab para-military bases associated with guerrilla activities 
have oceasioned little adverse reaction, especially if ‘‘ provoked’’ by an upsurge in miscel- 
laneous incidents of terrorism within Israel. See paragraphs on the air strike against 
Syrian bases of Al Fatah on Feb, 24, 1969, above, p. 420. To some extent the govern- 
mental character of a retaliation against non-governmental provocation is neutralized if 
the targets are military. This is especially true if the victims of the terrorism were 
civilians and damage done to non-military targets. The choice of a non-military target 
for Israeli retaliation after the Athens incident seems to be a very significant element 
in explaining the strong adverse international reaction to the Beirut raid. 
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that a disposition to accord respect to the will of the international com- 
munity be evident; 

(12) That the appraisal of the retaliatory use of force take account 
of the duration and quality of support, if any, that the target govern- 
ment has given to terroristic enterprises. 


V. ConcLUsIon 


There are several parts of the approach to the kind of legal analysis 
recommended in this article: (1) a depiction of the central policy issues 
embodied in the underlying conflict; (2) a check-list of objective considera- 
tions relevant to the assertion and appraisal of a claim by a state to make 
a retaliatory use of force. 

The Beirut raid was an event situated in an unusually complicated 
politico-military setting. Its assessment as a legal act is not a dichotomous 
‘feither/or’’ judgment, nor should its legal appraisal be isolated from 
antecedent or subsequent conduct. The essential problem confronting 
Israel is the design of a response against provocative terror carried out 
by liberation movements enjoying varying degrees of tacit and overt 
support from various Arab governments. This single problem is related 
to the over-all search for a resolution or stabilization of the conflict in the 
Middle Hast, a conflict that is dangerous to both regional and global 
stability, containing even some threat of igniting a world war fought with 
nuclear weapons.” 

The rôle of legal analysis is to facilitate the process of shaping and 
judging action: specifically, to promote constructive effects to the actor and 
to the community. The assumption underlying such an approach is that 
the primary rôle of international law is to help governments plan how 
to act, rather than to permit some third-party Judge to determine whether 
contested action is legal or not. In fact the function of the third-party 
judge can be performed properly only by attempting to assess in what 
respects and to what extent the governmental actor ‘‘violated’’ community 
norms of a prescriptive nature. Given the present character of inter- 
national legal order, the essence of law consists of an interactive process 
of communication among governments and between governments and inter- 
national institutions as to the character of acceptable behavior. The more 
this communication is premised upon a consensus as to relevant considera- 
tions and the more it reflects the dominance of objective over subjective 
factors, the more plausible it becomes to say that international law is 
playing a significant réle.” 


72 Cf. analysis of Safran, cited note 22 above, at pp. xii-xv, 21-142, in terms of the 
levels: (1) Arab-Israeli; (2) inter-Arab; (3) U.S.-U.S.S.R. 

73 The significance of this rôle, it should be noted, depends on a conception of inter- 
national law that is wider than one concerned with rules of behavior. Neither the 
Charter norms nor the norms of customary international law delimiting the right of 
reprisal, come to grips with the kind of choice that confronts a government that needs to 
design responses to persistent terrorism directed at the security of its national territory. 
In such circumstances, the exigencies of response cannot be cast aside by the invocation 
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The Beirut raid exhibits a failure of the appropriate legal considerations 
to guide the Israeli Government’s claim to use force in retaliation against 
terroristic provocation. This failure is important because of its bearing 
on world attitudes toward the relevant merits of the adversary positions of 
Israel and the Arab states on the underlying issues, including a peaceful 
settlement on mutually acceptable terms, as well as attitudes toward the 
whole matter of the existence of the state of Israel. It is also important 
because retaliation across frontiers against terroristic activity has sig- 
nificance in several other world contexts: Southern Africa, Latin America, 
and Southern Asia. It is, finally, important because the claim to be acting 
in a retaliatory capacity is one that involves recourse to self-help that is 
generally only available to the strong against the weak. As such, the ethics 
of retaliation is related to the rôle of military superiority in shaping the 
resolution of international conflict. However, the vulnerability of some 
states to an externally-based and supported liberation movement points up 
the artificiality of territorial boundaries. It is arguable that in certain 
situations actions against terror in the form of striking at the camps and 
sanctuaries amounts to extraterritorial police enforcement.’* A reprisal, 
such as the Beirut raid, seeks to influence the target government to sup- 
press or regulate terrorist activity within its territorial limits; it can be 
understood as a demand for co-operative law enforcement. If this demand 
is refused, then the state that is a target of the activity is confronted by a 
difficult choice. It can either tolerate the foreign sanctuary or it can 
violate the international boundary. If it does the former, then its enemies 
often grow stronger and its security diminishes, whereas if it does the 
latter, then it often puts itself in the position of appearing to be the violator 
of international peace, the initiator of aggression; in time such a state 
risks becoming an international pariah. Israel’s dilemma in the Middle 
East is of this sort. The best way out of this dilemma is for Israel to 
achieve greater sensitivity to world order considerations, especially on 
matters bearing on the basis for permanent reconciliation. There is a 
need for reciprocity and mutuality in the course of clarifying the line of 
ultimate solution, as well as in maintaining a tolerable degree of domestic 
security during the difficult interim period. 

International lawyers can contribute greatly to the quality of world 
order by working out a systematic framework for the assessment of claims 
to use retaliatory force. This article is a first step in this direction taken 
within a limited policy and factual setting. 


of legal rules. At the same time, retaliatory claims can be asserted in accordance with 
a framework of restraint that is designed to minimize disruption, to maximize the clarity 
of the message conveyed, and to solicit the sympathy of the organized world community. 

74 Cp. problems associated with the effort by the United States to extend its antitrust 
regulation to govern the foreign operations of business firms that have an anti-competti- 
tive impact on the U.S. economy. 


THE LEGAL SIGNIFICANCE OF RE-CITATION OF GENERAL 
ASSEMBLY RESOLUTIONS 


By Samuel A. Bleicher * 


In recent years, scholarly attention has increasingly focused on the law- 
making effect of General Assembly resolutions.? The citation of previous 
resolutions in later resolutions of the General Assembly is one potentially 
significant aspect of this question, yet there has been no examination of it 
in legal literature. Anyone familiar with the Assembly’s work knows that 
the phenomenon is pervasive. 1,149 resolutions, just over half of the 2,247 
passed in the first twenty-one sessions of the General Assembly, refer to 
previous resolutions, and the cited resolutions have been invoked an aver- 
age of 2.68 times.2 More important from a legal standpoint is the fact that 
a very few resolutions have been cited much more often than the average. 
Resolution 1514(XV) was cited in 95 subsequent resolutions in the first six 
sessions folowing its passage, and Resolution 217(III) was cited 75 times 
in its first nineteen years. Seven resolutions have been referred to on 
more than sixteen occasions since their approval by the General Assembly, 
and seven have been cited more than twice in each session since passage.* 
A consideration of the legal relevance of this phenomenon seems worth 
pursuing, and any such inquiry must begin first of all with an over-all 
theoretical analysis of General Assembly resolutions as a source of inter- 
national law. 


* Assistant Professor of Law, University of Toledo College of Law. 

1 Outstanding pioneering efforts are found in Sloan, ‘‘The Binding Force of a 
‘Recommendation’ of the General Assembly of the United Nations,’’ 25 Brit. Yr. Bk. 
Int. Law 1 (1948), and Johnson, ‘‘The Effect of Resolutions of the General Assembly 
of the United Nations,’’ 32 ibid. 97 (1955-1956). 

2 E.g., Bailey, ‘‘ Making International Law in the United Nations,’’ 1967 Proceedings, 
American Society Int. Law 233; Higgins, The Development of International Law 
Through the Political Organs of the United Nations (1963); Asamoah, The Legal 
Significance of the Declarations of the General Assembly of the United Nations (The 
Hague: Martinus Nijhoff, 1966); and the papers given at the 1965 meeting of the 
American Society of International Law, 1965 Proceedings, American Society Int. Law 
108-139. 

3 The data used in this article were produced as part of a eomputerized study of 
General Assembly resolutions being carried on by the author. See 62 A.J.LL. 143 
(1968). A note of thanks is due to Ronald Webster and the staff of the University 
Computation Center for their assistance in assembling this material. 

4An enumeration of the most-cited resolutions, in terms of both total citations and 
average number of citations per session, appears below. 
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I. THE LAWMAKING ROLE OF GENERAL ASSEMBLY RESOLUTIONS 


Although the General Assembly is not a legislature in the ordinary sense 
of the term,® there are two special contexts in which it has generally recog- 
nized lawmaking powers. First, the Assembly clearly has legislative au- 
thority with respect to most of the internal operations of the United Na- 
tions. It directs and supervises the work of the Secretary General, the 
Economie and Social Council, and the Trusteeship Council, as well as the 
subsidiary organs it has established. It also approves the budget of the 
Organization and allocates its expenses,’ and it has the power, upon recom- 
mendation of the Security Council, to admit new Members & and expel from 
the Organization Members which have ‘‘persistently violated the principles 
contained in the present Charter.’’® As a result of its broad powers, the 
General Assembly is, except in the field of international peace and security, 
the predominant organ in the United Nations, and its decisions are largely 
responsible for the tasks and direction that the Organization undertakes. 

Second, in relation to the rules of international law which govern the 
conduct of Member States outside the United Nations, it has been pointed 
out that decisions of the General Assembly which settle legal disputes have 
a legal significance independent of any formal lawmaking power given by 
the Charter.*° The settlement of any dispute, inside or outside the United 
Nations, constitutes a precedent which enters into the stream of decisions 
which may ultimately give rise to a rule of international law. The disposi- 
tion of such disputes in the General Assembly typically hastens this evolu- 
tion by providing a more extensive expression of state opinion on the dis- 
pute at hand and the legal rules which are invoked to justify the conduct 
of the parties. Thus, for example, the admission of the state of Israel to 
the United Nations over the objections of several Arab states and the United 
Kingdom that Israel did not have a defined territory and therefore was not 
a state, constituted a precedent for the proposition that disputed borders 
do not deprive an entity of the ‘‘defined territory’’ required for statehood. 


5A proposal by the Philippine Delegation at the United Nations Conference on 
International Organization that the Assembly be given legislative power was defeated 
overwhelmingly. Doc. 507, II/2/22, 9 U.N.C.I.0. Does. 70 (1945); ef. Doe. 571, II/2/ 
27, ibid. 80-81 (1945). 

6 U.N. Charter, Arts. 98, 66, 87, and 22, respectively. One authority has suggested 
that the primary legal significance of General Assembly resolutions arises not from 
the content of the resolutions themselves, but from the ability of the Assembly, by the 
‘“executive’’ activities of establishing committees of investigation and peace forces, 
to bring about some compliance with international law. See Skubiszewski, ‘‘The 
General Assembly of the United Nations and Its Power to Influence National Action,’’ 
1964 Proceedings, American Society Int. Law 153. 

T U. N. Charter, Art. 17. 

8 U.N. Charter, Art. 4, par. 2. 

9 U.N. Charter, Art. 6. 


10 This theory of the importance of the practice of the General Assembly and the 
Security Council is the underlying rationale for the excellent work by Rosalyn Higgins, 
The Development of International Law Through the Political Organs of the United 
Nations (1963). 
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The rejection of similar objections to the admission of Kuwait and Mauri- 
tania has strengthened this rule But the legal significance of these 
precedents derives not from the content of the resolutions passed by the 
General Assembly, but from the fact that on a specific controverted ques- 
tion in a conerete ease a particular decision was reached by the commu- 
nity of nations. The resolution admitting Israel to membership says noth- 
ing about defined territory as an attribute of statehood, either as a general 
matter or in relation to Israel specifically? The resolutions admitting 
Mauritania * and Kuwait similarly make no reference to this matter. 
The precedent and its legal relevance come from the decision, not from the 
resolution, and it is equally valuable if the decision is not embodied in a 
resolution at all, as is the case with the Security Council rule that absten- 
tion by a Great Power does not constitute a veto. The mechanism of law- 
creation involved here is custom, not convention or legislation. 

The crucial question remains; Can a General Assembly resolution which 
announces in abstract form a rule governing state conduct outside of the 
United Nations have, by virtue of its content, a lawmaking effect? The 
United Nations Charter makes no allocation of formal prescriptive au- 
thority to the General Assembly. It provides only for General Assembly 
recommendations ** in such fields as the maintenance of international peace 
and security and the principles on which it is based, the development and 
codification of international law, and the settlement of particular disputes 
among Member States.” It might be argued that a state which has voted 
in favor of a resolution which ‘‘recommends’’ a rule of international law 
is obliged to act in accordance with that rule because of the expectations 
it has created. From a jurisprudential perspective, virtually all limi- 
tations on the conduct of states are properly justified on the basis of 
the expectation of others that their conduct will be so limited. Typically 
these limitations arise out of the universally recognized formality of sign- 
ing a document containing an expression of these limitations or out of the 


11 Ibid, 17-20. 12 Res. 273 (TIT). 

18 Res. 1631(XIV). 14 Res, 1872(8-IV). 

15 An eminent authority has recently concluded: ‘As a practical matter, it would 
seem extremely unlikely that any major enforcement measures under Chapter VII of the 
Charter would be taken with all the permanent members abstaining. ... If such cases 
do arise in the future, the permanent members must be deemed to be aware of the 
consequences in the light of the previous interpretation which they originated and which 
they have applied consistently since the establishment of the United Nations with 
respect to voluntary abstentions on their part under Article 27, paragraph 3, of the 
Charter. That practice has been acquiesced in by other Members of the Organization, 
and can now be considered a firm part of the constitutional law of the United Nations.’’ 
Stavropoulos, ‘‘The Practice of Voluntary Abstention by Permanent Members of the 
Security Council under Article 27, Paragraph 3, of the Charter of the United Nations,’’ 
61 AJL. 736, at 752 (1967). 

16 Sloan, note 1 above, at 7~14, demonstrates rather convincingly that the word 
‘frecommend’’ was widely used before the drafting of the U.N. Charter to represent 
a higher degree of obligation than its ‘‘natural’’ meaning would indicate. His analysis 
leaves the question of its actual significance largely unanswered, however. 

17 U.N. Charter, Arts. 10-14. 
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previous conduct of the same or other states in similar contexts..* The 
question here is whether there are circumstances in which assent to a pro- 
scription in the form of a vote in the General Assembly, either alone or in 
conjunction with other elements, can create such an expectation.’® 

The difficulty is that there is no justifiable basis for any expectation about 
future conduct if it is clear at the outset that the assertion is not intended 
to control that conduct. There should be no obstacle to a ‘‘change of heart’’ 
by a state which finds advantage in altering its view of the law, unless 
there was initially some reason for others to believe that the asserting party 
intended to constrain itself by its words.2° While it may be legitimate to 
expect some continuity in state policy, a vote for a particular General As- 
sembly resolution by itself creates little more basis for a fixed expectation 
than does a unilateral declaration of intended future behavior by a repre- 
sentative of that state, which in the absence of special circumstances can be 
altered at will. This conclusion is particularly necessary in light of the 
emphasis on formalities in international legal doctrine. 

However, if some basis is found for a reasonable expectation that a fa- 
vorable General Assembly vote was thought by the voters to require con- 
forming conduct, the difficulty of attributing legal significance to the Gen- 
eral Assembly resolution is largely overcome. If, for example, a resolution 
declares a rule to be pre-existing law and attributes it to a recognized 
source of international law, a foundation has been established for reliance 
upon that resolution as a limitation on the freedom of action of at least 
those who voted for it. A nation’s vote for such a resolution is in effect a 
publie statement of adherence to the legal principles embodied in the reso- 
lution. Supporting states have thereby declared that an accepted rule of 
international law requires them to behave in the manner described by the 
resolution, and they must reasonably foresee that other states will take 
them at their word. If a state does rely on that assertion, it has a right to 
legal protection to avoid any injury that might flow from subsequent non- 


18 An excellent analysis of the broad problem is presented in Schachter, ‘‘ Towards 
a Theory of International Obligation,’’ 8 Virginia Journal Int. Law 300 (1968). 

19 The problem could be approached as one of estoppel, which is a generally accepted 
international law doctrine. MacGibbon, ‘‘Estoppel in International Law,’’ 7 Int. and 
Comp. Law Q. 468 (1958). But an examination of the requisites of a ‘‘ promissory es- 
toppel’’ leads to the same problem described in the text. The principle underlying es- 
toppel is the foreseeable creation of a reasonable expectation that a party will behave in a 
manner consistent with its assertions, followed by action by another in reliance upon 
that expectation which will result in injury to the acting party if the asserting party 
is permitted to ignore his own assertions. Invoking the doctrine of estoppel raises, 
but does not answer, the crucial question of how and to what extent a General Assembly 
vote creates the required expectation. 

20 This is not to say that votes in the General Assembly cannot be relied upon because 
they are ‘‘politically’’ motivated. A state which, for whatever reason, openly sup- 
ported a resolution in which it did not believe, should not be permitted to use that fact 
as a defense to an obligation built upon its public expression of support for the resolu- 
tion, any more than a party to a treaty can avoid that obligation by demonstrating an 
ulterior motive for adherence. ‘‘True’’ motive on the part of the state voting for a 
resolution is not the missing element here, but reasonable basis for relying upon the 
public expression embodied in that vote. 
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compliance by any of those states. Additional justification can be found 
in the concurrent expression of the same obligation by other states which 
also proclaim their belief that they are bound by law to conduct them- 
selves in the same manner. This analysis can be better understood through 
a systematic examination of its operation in relation to the generally ac- 
cepted sources of international law.” 


A. Treaties—The United Nations Charter | 


The most obvious way in which a General Assembly resolution can be 
linked with an unquestionably binding source of law is for it to elaborate 
in specific terms an obligation found in the United Nations Charter. The 
legal force of such an elaboration is analogous to the effect given generally 
to subsequent interpretations of a treaty. It can be argued that, insofar 
as a resolution deviates from the Charter’s ‘‘original meaning,’’ t.e., the 
interpretation reached if one ignores everything subsequent to signature, 
a later resolution has no binding effect, even on those parties who announced 
their belief that the resolution did in fact express their Charter obliga- 
tion.” The rationale for this emphasis on the original text is summed up 
in the following statement by Max Huber, which is cited with approval in 
the commentary to Articles 27 and 28 of the International Law Commis- 
sion’s Draft Articles on the Law of Treaties: 


le texte signé est, sauf de rares exceptions, la seule et la plus récente 
expression de la volonté commune des parties.”* 


But it is significant that the Draft Articles provide that, in interpreting a 
treaty, ‘‘there shall be taken into account, together with the context: (a) 
Any subsequent agreement between the parties regarding the interpretation 
of the treaty; . . .’’*4 The Commission rejected proposals that the draft 
refer only to subsequent agreements between all the parties.” The Draft 
Articles actually exclude constitutive treaties because of their special char- 
acter 7° which, among other things, calls for an extra degree of latitude in 
giving effect to the subsequent practice and understandings that develop 
around such treaties.*” This approach is desirable not only because the 


21 The analysis that follows was inspired in large part by the oral argument presented 
by Ernest A. Gross on behalf of Ethiopia and Liberia in the South West Africa Cases, 
[1966] I.C.J. Rep. 6. The relevant portions are reprinted in Falk and Mendlovitz, The 
United Nations 79 (1966), Vol. IIT of the Strategy of World Order series. 

228ee Separate Opinion of Sir Perey Spender, Certain Expenses of the United 
Nations, [1962] L.C.J. Rep. 151, at 184-197. 

28 fí The signed text is, with rare exceptions, the sole and most recent expression of 
the common will of the parties.’? Huber, 44 Annuaire de l'Institut de Droit Interna- 
tional 199 (1952). 

24 Draft Articles on the Law of Treaties, U.N. Doc. No. A/6309, 61 A.J.I.L. 263 
(1967). 

25 See comments by Rosenne in 1 I.L.C. Yearbook (1966) 187, par. 25. 

26 Art. 4, Draft Articles, note 24 above. 

27 The literature on the flexibility that must be permitted when interpreting a con- 
stitutive treaty is voluminous. See, for example, Reparation for Injuries Suffered in 
the Service of the United Nations, [1949] I.C.J. Rep. 174; Dissenting Opinion of Judge 
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survival and effectiveness of the organization are often more important to 
the parties than their precise obligations under particular treaty provisions, 
but also because, by contrast with Huber’s general statement, the members 
of an international organization are constantly in a position to elaborate 
and elucidate their common understanding through the pronouncements of 
their assemblies. General Assembly resolutions that declare the meaning 
of the Charter are one method of carrying on that process, and they should 
be accorded the weight that they deserve as an authoritative expression by 
the parties to a constitutive treaty of the scope and extent of their obliga- 
tions under it. 

What of the states that abstain or oppose the resolution in question? 
Abstention can be treated, without any injustice, as an acquiescence in the 
obligations specified, on the basis that any real objection could have been 
expressed by a negative vote, which was equally available to the abstaining 
state. A negative vote cannot in any sense be construed as an approval of 
the resolution. But that state might still be bound by the interpretation 
if it was a reasonable choice from among various rational alternatives.*® 
Since it is obvious that no linguistic expression can be clear in all its as- 
pects and in relation to all its implications and all subsequent events, it 
must be assumed that a state agreeing to be bound by the terms of a con- 
stitutive instrument necessarily accepts the possibility that some of the 
subsequent interpretations will not be those that the state would have pre- 
ferred, even though they were interpretations that it might have expected 
if it could have imagined the context in which they were made. Having 
chosen to bind itself by the Charter in spite of this awareness, the state 
must be held to subsequent reasonable interpretations of it. The fact that 
the particular interpretation which was ultimately adopted was not the 
one the objecting state had hoped for cannot be accepted as a basis for 
considering that state free from the effect of the interpretation. 


B. Custom 


Another source of law from which a General Assembly resolution may 
draw binding legal effect is customary international law. According to 
standard definitions”? a customary rule comes into existence only where 
there are acts of states in conformity with it, coupled with a belief that 
those acts are required by international law. In this context, General As- 
sembly resolutions purporting to set out a customary rule of international 


Jessup in South West Africa Cases, [1966] I.C.J. Rep. 6, at 352-353; Pollux, ‘‘The 
Interpretation of the Charter,’’ 23 Brit. Yr. Bk. Int. Law 54 (1946); MeDougal and 
Gardner, ‘‘The Veto and the Charter: An Interpretation for Survival,’’ 60 Yale Law J. 
258 (1951); Gordon, ‘‘The World Court and the Interpretation of Constitutive 
Treaties,’’? 59 A.J.I.L. 794 (1965). 

28 Cf. Engel, ‘‘Procedures for De Facto Revision of the Charter,’’? 1965 Proceedings, 
American Society Int. Law 109-111. 

291 Lauterpacht, Oppenheim’s International Law 25-27 (8th ed., 1955); Brierly, The 
Law of Nations 59-62 (6th ed., 1963); see Wolfke, Custom in Present International 
Law 28-42 (1964). 
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law can serve several functions. First, a resolution declaring that a par- 
ticular principle is binding as customary law supplies outstanding evidence 
of one of the requisites for the existence of such a rule: a belief on the part 
of states that they must behave according to its dictates. Together with 
prior or subsequent conforming conduct, the resolution ‘‘creates’’ a eus- 
tomary law by fulfilling the precondition of recognition.’ 

A second and perhaps equally significant rôle for General Assembly reso- 
lutions is the clarification of the ‘‘acts’’ the rule is based upon. The series 
of phenomena which are the ‘‘acts’’ giving rise to a proscriptive or per- 
missive custom may be susceptible of many interpretations, even when the 
diplomatic correspondence which usually attends them is taken into consid- 
eration. The significance of the custom growing out of the famous ‘‘Cut- 
ting Incident,” 5 for example, has been deprecated by one writer on the 
ground that the arguments misconstrued or overlooked certain crucial as- 
pects of the factual situation.: A communal assessment of the facts of an 
“‘ineident’’ and related state conduct could assist in crystallizing the rule. 

Third, a resolution can deal with the intricacies and scope of a customary 
rule in a way that diplomatic correspondence is unlikely to do, because a 


80 Bin Cheng, in ‘‘ United Nations Resolutions on Outer Space: ‘Instant’? Interna- 
tional Customary Law?’’ 5 Indian Journal Int. Law 23 (1965), says (p. 36) that 
*‘there need ... be no usage at all in the sense of repeated practice, provided that the 
opinio juris of the States concerned can be clearly established.’’ He concludes that 

**8, Provided that the intention is expressed articulately and without ambiguity, 
there appears to be no reason why an Assembly resolution may not be used as a means 
for identifying the existence and contents of a new opinio juris.’?? (P. 46.) 

81 A Memorandum by the Office of Legal Affairs, U.N. Doc, B/CN.4/L.610 (1962), 
stated that 

**3. In United Nations practice, a declaration is a formal and solemn instrument, 
suitable for rare occasions when principles of great and lasting importance are being 
enunciated, such as the Declaration on Human Rights. A recommendation is less formal. 

*¢4, Apart from the distinction just indicated, there is probably no difference between 
a ‘recommendation’ or a ‘declaration’ in United Nations practice as far as strict 
legal principle is concerned. A ‘declaration’ or a ‘recommendation’ is adopted by 
resolution of a United Nations organ. As such it cannot be made binding upon Member 
States, in the sense that a treaty or convention is binding upon the parties to it, purely 
by the device of terming it a ‘declaration’ rather than a ‘recommendation’. However, 
in view of the greater solemnity and significance of a ‘declaration’, it may be con- 
sidered to impart, on behalf of the organ adopting it, a strong expectation that Members 
of the international community will abide by it. Consequently, in so far as the expecta- 
tion is gradually justified by State practice, a declaration may by custom become recog- 
nized as laying down rules binding upon States. 

“*5, In conclusion, it may be said that in United Nations practice, a ‘declaration’ is a 
solemn instrument resorted to only in very rare cases relating to matters of major and 
lasting importance where maximum compliance is expected.’’?’ (Emphasis added.) 

This concept can be substantially extended by taking into account past practice which 
conforms to the principles set forth in the resolution, as well as subsequent practice. 

822 Moore, Digest of International Law 231-240 (1906). 

33 See Ebb, International Business Transactions 76-78 (1964). It may be that, what- 
ever the actual nature of the facts, it is usually what the states thought took place 
that is crucial. But what happens to the customary rule when in a subsequent case a 
state points out that ‘‘the Emperor has no clothes’??? Are either the actual events or 
the perceived outcomes customary law? 
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resolution will normally focus on the general principle and its application 
in future cases, rather than the concrete sets of past events which evoked 
the diplomatic concern. While the ‘‘core’’ or normal case may be thor- 
oughly covered in diplomatie exchanges, various special situations and 
ramifications are likely to be left unexplored. An appropriate resolution 
can fill these gaps. 

Fourth, a General Assembly resolution can express a consensus view- 
point. Although diplomatic correspondence often expresses the views of 
the parties involved in detail, and over a series of several disputes may 
result in the expression of opinion of a large number of states, such com- 
munication often lacks this one important element. A General Assembly 
resolution cannot merely state the conflicting precedents or views of various 
states on a particular matter. It must be so drafted that it can win the 
support of a majority of the Assembly, and in practice much more than 
a bare majority must be assured before a vote will be called. A resolution. 
and the debate that precedes it can serve to harmonize conflicting views on 
both the facts and the law in a generally satisfactory way, producing a 
more valuable expression than the arguments of the parties alone. 

States that abstain in the vote on a resolution declaring a rule of cus- 
tomary international law would certainly be considered to be bound by 
the resulting resolution, not only because they could have cast a negative 
vote, but also because tacit or presumed acceptance of a custom is an ac- 
cepted element of this method of law-creation.** States opposing the reso- 
lution would be protected from the application of the custom to them, as- 
suming that they had not by their previous acts either within or outside 
the United Nations already accepted the eustom.®® 


C. Other Sources 


Another basic source of international law is ‘‘general principles of law 
recognized by civilized nations.’’** Many of these principles relate pri- 
marily to matters of procedural fairness and the equitable behavior of the 
parties toward one another,®’ including such doctrines as ‘‘he who asks 
equity must do equity’’°* and res judicata.®® It is in the nature of some 
of these rules that they cannot readily be developed through state practice 
into customary law, because they serve primarily as guidelines for decision- 
making by impartial third parties. Whether one conceives of ‘‘general 
principles’’ as being principles recognized in the municipal law of the ma- 
jor legal systems “° or as ‘‘particularizations of a common underlying sense 


84 Wolfke, note 29 above, at 157-165, 

85 See Fisheries Case (United Kingdom v. Norway), [1951] I. C. J. Rep. 138~139. 

s8 I. C. J. Statute, Art. 38, par. (e). 

87 W. Friedmann, The Changing Structure of International Law 196-200 (1964), 

38 It was in part this doctrine which provided the rationale for the decision in Diver- 
sion of Waters from the River Meuse, [1937] P.C.LJ., Ser. A/B, No. 70, at 24-25, 73-80. 

39 U. N. Administrative Tribunal Case, [1954] I.C.J. Rep. 47, at 53. 

40 See Jenks, The Common Law of Mankind 106, 120-167 (1958). 
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of what is just in the cireumstances,’’*! one difficulty with their use is the 
absence of satisfactory evidence of the widespread acceptance of a given 
rule. A General Assembly resolution stating that a particular doctrine is 
accepted in every legal system substantially solves this problem by provid- 
ing a formal expression by the members of the international community 
that they recognize the existence of the rule in their various legal systems. 
When such a resolution is supported by an overwhelming proportion of the 
states represented in the General Assembly, that statement itself demon- 
strates the general acceptance of the principle involved. The abstention or 
negative vote of a few states, at least where they were not the major repre- 
sentatives of a particular legal system, would not defeat the legal signifi- 
cance of the resolution for all of the community. 

Decisions of the International Court of Justice are not formally binding 
‘‘exeept between the parties and in respect of that particular case,’’** but 
a General Assembly resolution formally declaring the belief that an opinion 
of the Court did in fact articulate a generally accepted legal doctrine that 
bound all states, whether its origin were treaty, custom, or some other 
source, would provide a basis for reliance by Member States upon one 
another’s assertions. This rationale would apply with equal force to ad- 
visory opinions of the Court. A similar argument, though perhaps 
slightly less persuasive, can be made with, respect to ‘‘teachings of the 
most highly qualified publicists’? which are formally adopted by a General 
Assembly resolution. 

In summary, there are several ways in which a resolution, by being linked 
to one or more of the traditional sources of International law, can serve as 
a law-creating mechanism. A resolution can interpret the United Nations 
Charter or other treaty, accelerate the development and clarify the scope 
of a customary rule, or identify and authenticate a ‘‘general principle of 
law recognized by civilized nations.’’ A resolution tied in this way to a 
traditional source of international law may reasonably be relied upon as 
a definitive statement of international law. 


i. Tae RôLs or Re-crrarion 


Perhaps the greatest difficulty with the theoretical analysis presented 
above is the result it reaches. It proves too much to be politically accept- 
able. There are few states that would happily contemplate the prospect 
of finding themselves bound by the principles announced even in the Gen- 
eral Assembly resolutions which they have supported over the years, let 
alone those resolutions on which they abstained or cast a negative vote. 
And it must be admitted that there might be an element of unfair surprise 
in holding a state, notwithstanding the bad faith inherent in its argument, 
bound by pronouncements that it believed were meaningless on the basis of 
the accepted legal doctrine of the time. The prospect of being required to 
comply with dozens of such resolutions, with sometimes haphazard and 


41 Rosenne, The International Court of Justice 423 (1957). 
42 I,C.J. Statute, Art, 59. 
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occasionally conflicting language, can be expected to arouse almost universal 
apprehension. 

For legal purposes the argument would be couched in terms of the un- 
reasonableness of the reliance by other states upon a single General As- 
sembly resolution whose significance was not apparent. There are several 
ways of overcoming this contention. It is widely recognized that the sub- 
ject matter of a resolution, the language of the title and operative para- 
graphs, and the comments of governments at the time of passage may sepa- 
rately or together give it special significance.*® This article will focus on 
another variable that may be able to effectively serve this function: the re- 
peated subsequent citation of a particular resolution by the General As- 
sembly. Continual reference to a resolution which declares that interna- 
tional law requires a given kind of conduct will impress the importance of 
the resolution upon all states and put them on notice of its potential legal 
relevance. The phenomenon of re-citation can distinguish significant reso- 
lutions from the thousands of others that the Assembly has passed in a 
period of over twenty years. In addition, the persistent re-citation of a 
given resolution indicates that it embodies a view of the community which 
has some continuity, rather than an ephemeral ‘‘accident’’ of General As- 
sembly politics. 

In considering the persuasiveness of this proposition, it is perhaps worth- 
while to analogize this context to another realm in which re-citation is im- 
portant: the citation by common-law courts of their previous opinions. The 
basie elements of similarity are easily seen. While the General Assembly 
structure mimics that of a legislative organ and while it often performs 
‘‘legislative’’ functions, it also serves in a ‘‘judicial’’ capacity, dealing with 
particular disputes by means of fact-finding, law-formulation, and law- 
application. In both capacities, the General Assembly often refers to its 
previous resolutions, whether ‘‘legislative’’ or ‘‘judicial’’? in character. 
The presence of this phenomenon in the decision-making process of both 
the common-law courts and the General Assembly grows out of certain 
similarities in their decision-making process. Both institutions are con- 
tinually faced with similar if not identical situations upon which antago- 
nistic parties call for a pronouncement. In an effort to persuade the de- 
cision-makers to favor their respective positions, each party attempts to 
relate its preferred result to previous general statements of the same or 
related institutions.** The elaboration of the decision, in response to these 
arguments, will naturally make reference to those previous pronouncements 
which support the decision-maker’s result. These general statements may 
be either “‘legislative’’ or ‘‘judicial,’’ in terms of their origin, breadth, and 


43 See, €g., Res. 1884(XVIIZ) on the placing of weapons of mass destruction in outer 
space, the comments of Ambassador Stevenson before the First Committee of the 
General Assembly (reprinted in 49 Dept. of State Bulletin 753-754 (1963)), the state- 
ment by Ambassador Fedorenko at the 1244th Plenary Meeting of the General Assembly, 
Oct. 17, 1963, at which the resolution was approved, and Bin Cheng, note 30 above. 

44 See Schachter, ‘‘Law and the Process of Decision in the Political Organs of the 
United Nations,’’ 99 Hague Academy, Recueil des Cours 171-200 (1958, II). 
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relation to a concrete case at the time of promulgation. To be worthy of 
citation, however, they must be of sufficient generality to be relevant to 
subsequent disputes and at the same time sufficiently precise that they can- 
not be invoked with equal persuasiveness by both antagonists in the dispute, 
in which case little is gained by the reference. 

It may be argued that an important distinction between re-citation in 
General Assembly decisions and in common-law court decisions arises out 
of the fact that courts are bound to follow their previous precedents by 
the doctrine of stare decisis. But although this doctrine may affect the 
quantity of citations, from a realistic jurisprudential point of view it could 
as well be said that a case is law because it is cited, as that a case is cited 
because it is law. It is the later decision-maker who chooses to cite a 
particular previous decision, and stare decisis, at least for a court of last 
resort, has never been properly understood to mean more than an appro- 
priate respect for the wisdom of earlier decisions and a concern for the 
expectations that they have generated.*® On the other hand, the technique 
of turning to prior decisions for guidance was widespread long before the 
doctrine of stare decisis was articulated, and its use far transcends the 
judicial context. The political organs of the United Nations have shown 
in their debates a deep concern for the significance of their previous deci- 
sions and the precedential value of the decision being made.*’ 

Another arguable difference between General Assembly decisions and 
those of a municipal court is the fact that the General Assembly cannot 
always enforce its decisions, while a municipal court is more often capable 
of doing so. This difference is not crucial, since a court decision, while 
binding the parties to a given solution, may not effectively resolve the 
legal problems which gave rise to the dispute. The same issues may 
reappear before the court in substantially identical form between different 
parties and require reconsideration or further elaboration of the legal 
principles invoked in the earlier decision. Re-citation may also be symp- 
tomatic in either case of instances of non-compliance, but that does not by 
itself deprive a decision of its legal character.*® 

The underlying rationale for differentiating frequently cited General 
Assembly resolutions is the increased reasonableness of the expectation 
that principles which have been often reiterated will be followed. Insofar 


45 See Moschzisker, ‘‘Stare Decisis in Courts of Last Resort,’’ 37 Harvard Law Rev. 
409 (1924); Cross, ‘*Stare Decisis in Contemporary England,’’ 82 Law Q. Rev. 203 
(1966); and the materials collected in Fryer and Orentlicher, Legal Method and Legal 
System 469-503 (1967). 

46 See, on the development of stare decisis in the United States, Kempin, ‘‘ Precedent 
and Stare Decisis: The Critical Years, 1800-1850,’’? 3 Am. J. Legal History 28 (1959). 

47 See, e.g., the Security Council debate on the appointment of a subcommittee on 
Laos, 14 U.N. Security Council, Official Records, Meetings 847-848 (1959), and the 
General Assembly debate of the scope of the ‘‘important question’’ provision of Art. 
18, 11 U.N. General Assembly, Official Records 1153-1166 (1957), both reprinted in 
Sohn, Cases on United Nations Law (2nd ed., 1967). 

48 For example, the widely cited and widely disobeyed Brown v. Board of Education 
of Topeka, 347 U. S. 483 (1954), requiring school integration, is the law of the land 
in the United States as far as lawyers, if not sociologists, are concerned. 


1969] RE-CITATION OF GENERAL ASSEMBLY RESOLUTIONS 455 


as the analogy between court citation of previous decisions and General 
Assembly citation of previous resolutions is valid, one can conclude that 
the legal significance of a resolution correlates with subsequent citation in 
much the same way that the importance of a court decision is indicated by 
repeated reference to it in later opinions. The degree of expectation which 
has been generated in any given case will of course depend on a whole range 
of factors relating to the context of the original approval of the resolution 
as well as its re-citation. But continual re-citation by the General Assem- 
bly of certain principles that are deseribed as binding obligations because of 
their roots in established sources of international law does serve to reinforce 
the claim that the particular resolution enunciates legally binding 
principles. 


ILI. A Foray INTO EMPIRICISM 


Having constructed this theoretical foundation on which to build legal 
obligations out of certain resolutions of the General Assembly, it is appro- 
priate to examine in some detail those resolutions which have been most 
cited in subsequent resolutions to see to what extent the practice can be 
related to the theory. Choosing the most-cited resolutions raises a 
methodological problem. The most obvious criterion, the gross number of 
citations, of necessity favors the older resolutions which, though referred 
to only oecasionally in any one session, have over the years accumulated 
a large number of citations. Thus, of the eleven resolutions which have 
been cited over a dozen times, four (one third of the total) come from 
the first four sessions of the General Assembly and none come from the 
four most recent sessions studied (seventeen through twenty-one). On the 
other hand, selection on the basis of the most citations per session (includ- 
ing the session of passage) gives an unfair precedence to the more recent 
resolutions which, though they are cited relatively often now, may not stand 
the test of time. The reality of this concern is demonstrated by the fact 
that of the eleven resolutions which were cited an average of more than 
twice per session, four were passed in the twentieth or twenty-first sessions. 
It is difficult to believe that all of these resolutions will retain their places 
on this list by the end of the twenty-fifth or thirtieth session. A sort of 
de minimis rule can be invoked to arbitrarily exclude those resolutions 
which have been cited fewer than five times, regardless of their high 
averages, and replace them with the next-highest-ranking resolutions. The 
tables that follow list the highest-ranking resolutions by each test: *° 


49 For convenience, the resolutions are listed here in chronological order: 


Highest total Highest average Highest total Highest average 

citations citations citations citations 

65 (13) 217 (8.95) 749 (34) 1904 (2.50) 
194 (19) 749 (2.43) 1514 (95) 1956 (1.75) 
217 (75) 1514 (13.57) 1654 (24) 1966 (1.50) 
802 (17) 1654 (4.00) 2105 (2.50) 
393 (16) 1710 (2.00) [2118 (2.00)]* 
449 (20) 1805 (1.60) [2150 (2.00)]* 
513 (16) 1810 (2.40) [2189 (2.00)]* 


614 (13) 1899 (1.50) 
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HiaHest Toran CITATIONS 


Resolution No. of cits. 
1514 (XV)—Colonialism Declaration 95 
#17 (1II)—-Human Rights Declaration 75 
749 (VITT)—South West Africa 34 
1654 (XVI)—Colonialism 24, 
449(V)-—-South West Africa 20 
194(IIT)—~Palestine 19 
302 (IV )—-Palestine Refugees 17 
513(VI)—~-Palestine Refugees 16 
393(V)—Palestine Refugees 16 
614(VIT)—Palestine Refugees 13 
65(I)-~South West Africa 13 
HIGHEST AVERAGE CITATIONS 
Cits. J session Total 
1514(XV)--Colonialism Declaration 13.57 95 
1664(XV1I)—Colonialism 4.00 24 
#17 (III)-——Human Rights Declaration 3.95 75 
2105 (XX)—Colonialism 2.50 5 
1904(XVITI)—Racial Discrimination Declaration 2.50 10 
749(VIIT)—South West Africa 2.43 34 
1810 (XVIT)—Colonialism 2.40 12 
1710(XVI)—U. N. Development Decade 2.00 12 
[2118(XX)—Scale of Assessments 2.00 4)* 
[2150(XXI)—U. N. Administration 2.00 2]* 
[2189 (XXT)—Colonialism 2,00 2]* 
1956 (XVITI)—Colonialism 1.75 7 
1805(XVIT)—South West Africa 1.60 8 
1899 (XVIIT)—South West Africa 1.50 6 
1966(XVIIT)—Friendly Relations Principles 1.50 6 


* Brackets indicate resolutions excluded by the de minimis rule of five or more 
citations. 


Perhaps the first question that should be asked about this list of most- 
cited resolutions is whether the resolutions selected by this process appear 
to be of particular significance as a group. Examining the ten top-ranking 
resolutions (those above the broken lines), the answer seems to be a clear 
affirmative. First, as an indication of the non-random nature of the selec- 
tion, it is worth noting that although 45% of the 2,247 resolutions © passed 
by the General Assembly came from the Second (Economie and Financial), 


50 The proportion of resolutions produced by the various committees of the General 
Assembly over the first 21 sessions is as follows: 


First Committee 7.2% Sixth Committee 7.7% 
Second Committee 11.5% Ad Hoe Political Committee * 3.0% 
Third Committee 11.4% Special Political Committee 2.2% 
Fourth Committee 16.6% No Committee 10.5% 
Fifth Committee 25.7% Other Committees 4.2% 


* After several years of existence as the Ad Hoe Political Committee, this committee 
was given permanent status as the Special Political Committee. 
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Fifth (Administrative and Budgetary), and Sixth (Legal) "= Committees, 
none of the resolutions on this list were reported out by those committees. 
By contrast, four of these ten resolutions were approved without reference 
to any committee at all. Two came from the Third Committee, two from 
the Fourth Committee, and one each from the First and Ad Hoe Political 
Committees. Second, these ten resolutions deal with only four subject- 
matter areas: the Palestine question, the question of South West Africa, 
human rights, and independence for colonial countries and peoples. These 
subjects are of course matters that have occupied a major portion of the 
time and energy of the General Assembly over the years, and all of them 
are live issues today. 

More important for the purposes of this discussion is the extent to 
which these resolutions concern themselves with the assertion of rules of 
state behavior. Three of the resolutions are Declarations which lay down 
explicit rules in a legal format: Resolution 217(III)—An International 
Bill of Rights (The Universal Declaration of Human Rights); Resolution — 
1514(XV)—Declaration on the Granting of Independence to Colonial © 
Countries and Peoples; and Resolution 1904(XVIII)—Declaration on the 
Ebmination of All Forms of Racial Discrimination. The two resolutions 
on the Question of South West Africa ®* are devoted to setting out, formally 
accepting, and urging South Africa to accept, the International Court’s 
Advisory Opinion on the International Status of South West Africa.®* 
The five remaining resolutions cannot be fairly described as being pri- 
marily oriented toward the expression of legal principles. But two of 
these resolutions do refer to and apply juridical principles. Resolution 
194(III) resolves that the Holy Places in Palestine ‘‘should be protected 
and free access to them assured, in accordance with existing rights and 
historical practice,” * and that permanently displaced refugees should be 
compensated for losses ‘‘which, under principles of international law or 
in equity, should be made good by the Governments or authorities re-, _ 
sponsible.’?®> (Emphasis added.) Similarly, Resolution 2105(XxX) de- 
scribes the ‘‘dislocation, deportation and transfer of the indigenous in- 
habitants’’ as a ‘‘policy of violating the rights of colonial peoples’’ 5 and 
‘‘Recogiwizes the legitimacy of the struggle by the peoples under colonial 
rule to exercise their right to self-determination and independence... .’’*" 


51 The absence of any resolutions from the Sixth Committee on this list is intriguing. 
Perhaps it can best be explained by the fact that one of its primary responsibilities 
is the development of the more traditional areas of international law, such as the law 
of the sea and diplomatie intercourse, by the more traditional means of preparing 
conventions for formal consideration. As a result it has involved itself in the least 
controversial rather than the most controversial areas of international law. 

52 Res. 449(V): Question of South West Africa; Res. 749(VITI): Question of South 
West Africa, 

53 Advisory Opinion on the International Status of South West Africa, [1950] LCJ. 
Rep. 128, 

84 Res. 194(II1): Palestine—Progress Report of the United Nations Mediator, par, 7. 

55 Res. 194(1I1), par. 11, 58 Res. 2105(XX), par. 5. 

87 Ibid., par. 10. 
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(Emphasis added.) Significantly, in these statements, as in the resolutions 
devoted primarily to the expression of legal principles, an effort was made 
to invoke one or more of the traditional sources of international law, rather 
than to make bare assertions and give them independent legal force. 
Of the three remaining resolutions, two—Resolutions 1654(X VI) and 
1810(XVIT) *—-are implementing supplements to Resolution 1514(XV), 
and Resolution 802 (IV)—Assistance to Palestine Refugees—hbears a similar 
relation to the portions of Resolution 194(III) dealing with the refugee 
problem. These resolutions were typically cited in conjunction with those 
more fundamental resolutions, and their importance is largely derived from 
the earlier, ‘‘lawgiving’’ pronouncements. 

The summary analysis presented above indicates that the resolutions 
chosen on the basis of either most total citations or highest average cita- 
tions per session do have a significant legal content. One of the most 
striking features of the two lists presented above is the fact that despite 
their opposite statistical biases (one favoring earlier resolutions, the other 
favoring more recent resolutions), there are four resolutions which rank 
high on both lists: Resolution 217(IJI)—the Universal Declaration of 
Human Rights; Resolution 749(VIIT)—Question of South West Africa; 
Resolution 1514(XV)—Declaration on the Granting of Independence to 
Colonial Countries and Peoples; and Resolution 1654(XVI)—Situation 
with Regard to the Implementation of the Declaration on the Granting of 
Independence to Colonial Countries and Peoples. With respect to these 
resolutions, a more detailed analysis seems appropriate, dealing with five 
major questions: 


(1) What principles does the resolution assert? 

(2) Was the resolution when passed intended to express binding rules 
of law? 

(8) What was understood to be the source of those rules? 

(4) Do the subsequent citations of the resolution invoke it for the 
legal principles it asserts? 


(5) Based on the argument presented above, can the resolution be 
considered law today? 


The answers to these questions seem most crucial in assessing the ultimate 
legal meaning of these resolutions. 


IV. An EXAMINATION oF THE Most-Crrep RESOLUTIONS 
Resolution 217 (111) —The Universal Declaration of Human Rights 


The passage of Resolution 217(III) marked the first step in the program 
of the Commission on Human Rights of the Economic and Social Council. 
The Declaration was intended as a forerunner of an International Covenant 


68 Both Res. 1654(XVI) and Res. 1810(XVII) are titled: ‘‘The Situation with 
Regard to the Implementation of the Declaration on the Granting of Independence to 
Colonial Countries and Peoples.’’ 
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of Human Rights being drafted by the Commission at a slower pace.®® As 
such, and because it was not in treaty form, the Declaration was, in the 
view of one commentator, a ‘‘maximum program’’ of human rights, the 
scope of which would probably be significantly narrowed in the later 
covenant. The Declaration set forth in thirty articles a basic enumera- 
tion of civil and political rights, the principles of non-diserimination be- 
cause of race, religion or nationality, and the rghts of participation in the 
economic, social and cultural benefits of the nation. 
The introductory paragraph 


Proclaims this Universal Declaration of Human Rights as a com- 
mon standard of achievement... to the end that every individual 
and every organ of society . . . shall strive by teaching and education 
to promote respect for these rights and freedoms and by progressive 
measures, national and international, to secure their universal and 
effective recognition and observance... .* 


Without yet asking about the binding nature of the Declaration, it is ap- 
parent that it does not provide even in its language for the immediate 
vindication of these rights. Instead it calls for recognition and observ- 
ance ‘‘by progressive measures.’’ States are not asked to implement these 
guarantees within a specific period or even as quickly as possible. The one 
limitation on state action it does contain, by clear implication, is that the 
introduction of governmental policies directly antagonistic to these rights 
would be contrary to the call to progressively incorporate them into na- 
tional law. 


Even this requirement of movement in the direction of these guarantees 
is watered down by the provisions of Article 29, paragraph 2, which permit 
their limitation in order to protect the rights of others, and to meet, ‘‘the 
just requirements of morality, public order and the general welfare in a 
democratie society.” A provision of this kind necessarily allows govern- 
ments a significant degree of freedom to curtail human rights in the face 
of real or perceived threats to the national welfare, and provides a poten- 


59 Discussion of the program of the Human Rights Commission can be found in articles 
by Hendrick, 18 Dept. of State Bulletin 195 (1948), and 19 ibid. 159 (1948), and by 
Simsarian, 20 ibid. 18 (1949), 21 ibid. 3 (1949), 42 A.J.I.L. 879 (1948), 43 ibid. 779 
(1949), 45 ibid. 170 (1951) and 46 ibid. 710 (1952). See also Brunson MacChesney, 
‘‘Tnternational Protection of Human Rights in the United Nations,’’? 47 Northwestern 
U. Law Rev. 198 (1952-1953). 

60 Kunz, ‘*The United Nations Declaration of Human Rights,’’ 43 A.J.I.L. 316, at 
322 (1949). The International Covenants on Human Rights do not seem to bear out 
that expectation, but they are many years overdue. 

61 The full paragraph is as follows: 

‘<Proctaims this Universal Declaration of Human Rights as a common standard of 
achievement for all peoples and all nations, to the end that every individual and every 
organ of society, keeping this declaration constantly in mind, shall strive by teaching 
and education to promote respect for these rights and freedoms and by progressive 
measures, national and international, to secure their universal and effective recognition 
and observance, both among the peoples of Member States themselves and among the 
peoples of territories under their jurisdiction.’’ 

For full text of Declaration see 43 A.J.LL. Supp. 127 (1949). 
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tial defense to the claim that a state has violated the provisions of the Uni- 
versal Declaration. 

The legal significance of the Declaration in the minds of those who ap- 
proved it depends on what kinds of evidence are relied upon in reaching 
the conclusion. The formal statements made at the time of passage were 
typified by the statement of Mrs. Franklin Roosevelt, the representative 
of the United States and the Chairman of the Commission on Human 
Rights: 

In giving our approval to the Declaration today, it is of primary 
importance that we keep clearly in mind the basie character of the 
document. It is not a treaty; it is not an international agreement. 
.. . It is a declaration of basic principles of human rights and free- 
doms, to be stamped with the approval of the General Assembly by a 


formal vote of its members, and to serve as a common standard of 
achievement for all peoples of all nations.* 


On the other hand, several representatives indicated an intention to ascribe 
to the Declaration something more than a ‘‘purely optional significance,’’ 
based on its relationship to the Charter and customary international law.” 
Professor Lauterpacht, writing shortly after the passage of the Declaration, 
felt compelled to attack this aura of legal significance, apparently because 
he feared that romanticism on this point would tend to weaken the pressure 
for an indisputably binding covenant of human rights.“ 

Furthermore, the behavior of the Members in drafting and adopting the 
Declaration indicated a deep concern over its contents which is difficult to 
explain in terms other than their fear that it would in some way limit their 
freedom of action. For example, the presence of Article 29, paragraph 2, 
allowing for emergency situations, suggests that states were afraid to ex- 
press these human rights in inflexible terms. Probably the most signifi- 
cant indication of this fear was the refusal of eight states to approve the 
Declaration. The eight abstaining states—the Eastern European states, 
Saudi Arabia, and the Union of South Africa—apparently felt that there 


62 Statement by Mrs. Franklin D. Roosevelt, 19 Dept. of State Bulletin 751 (1948). 
See also 62 A.J.I.L. 918 at 920 (1968). 

63 Cf. the statements of the delegates from Belgium, France, Lebanon, and Uruguay, 
U.N. General Assembly, 3rd Sess., Official Records, Third Comm., pp. 32, 35, 51, 61, 64, 
199-200; and ibid., Plenary Meetings, pp. 860, 862, 866, 880, 887, 933-934. For a more 
detailed treatment, see Sohn, ‘‘A Short History of United Nations Documents on Human 
Rights,’? Commission To Study the Organization of Peace: The United Nations and 
Human Rights 60-72 (1968). 

64H. Lauterpacht, ‘‘The Universal Declaration of Human Rights,’’? 25 Brit. Yr. Bk. 
Int. Law 354 (1948), at 376: 

‘At the time when this article is being written it is not yet clear whether the 
Declaration will become a stepping-stone to a true Bill of Rights—that is what is meant 
by a covenant and provisions for implementation—or whether it will become a factor in 
causing the postponement or abandonment of the main instrument for which it was 
intended to pave the way. For although the Declaration can claim no legal authority 
and, probably, only inconsiderable moral authority, that circumstance does not deprive 
it altogether of significance or potential effect. Somewhat paradoxically, the realization 
of the ineffectiveness of the Declaration per se must tend to quicken the pace of less 
nominal measures for the protection of human rights.’’ 


1969 | RE-CITATION OF GENERAL ASSEMBLY RESOLUTIONS 461 


was something to be lost by approving it, something more important than 
the propaganda benefits to be gained. Andrei Vishinsky, representing the 
U.S.S.R., said the Declaration ‘‘seems to support the view that the concep- 
tion of sovereignty of governments was outdated.’ The delegate from 
South Africa explained its abstention by saying that the Declaration was 
being treated as if it created legal obligations for those who approved it.® 
And while most of the articles were adopted unanimously, there were 
abstentions, varying in number from two to nine, in eight of the thirty- 
eight votes taken on the individual articles and preambular paragraphs. 
On Articles 14 and 20 there were also six and seven negative votes respec- 
tively. 

Finally, the Members had a foretaste of the way in whieh the Declara- 
tion would be invoked when, even before it was approved by the General 
Assembly, Chile protested the refusal of the Soviet Union to allow a Rus- 
sian wife of a member of the Chilean Ambassador’s family to emigrate to 
Chile with her husband. Chile, the United States, and the United King- 
dom all invoked the relevant articles of the Declaration, not as a source of 
law per se, but as a statement of fundamental human rights which all states 
should recognize.®® In the context of our present international legal struc- 
ture, it is not clear that invocation of a universally recognized rule of 
international law would have had a more persuasive effect. It can hardly 
be said that when the vote was taken in the General Assembly on the Decla- 
ration, the Members were unaware of its potential impact. 

While the specific provisions of the Universal Declaration clearly are not 
drawn from the United Nations Charter itself, the Charter makes several 
references to human rights, and in Articles 55 and 56 requires the United 
Nations and Member States to promote ‘‘universal respect for, and observ- 
ance of, human rights and fundamental freedoms for all without distinc- 
tion as to race, sex, language, or religion.” The term ‘‘human rights’’ is 
exactly the kind of phrase that is used in a constitutive document when it 
is expected that interpretation and elaboration will progress over a period 
of years: It invokes undefined standards instead of describing the required 
conduct in factually observable form. A reasonable and generally accepted 
definition and expansion of that term should result, therefore, in a set of 
principles which Member States are required by the Charter to promote. 
An examination of the procedure used in drafting the Universal Declara- 
tion reveals that an unexceptionable technique of elaboration was used: 
The source material for the provisions of the Declaration was the existing 
human rights provisions in national constitutions. The work of the 
Human Rights Drafting Committee of the Commission on Human Rights 
was grounded in an outline draft prepared by the Secretariat with anno- 


66 U.N. Doc. A/PV.183 (1948). 

66 U.N. Doe, A/PV.182, at 176 (1948). 

67 A tabulation of the votes can be found in 1948 Year Book on Human Rights 465. 

68 See Res. 285(III), and 3 U.N. General Assembly, Official Records, Sixth Comm. 
718--781 (1948), reprinted in abridged form in Sohn, Cases and Materials on United 
Nations Law 670-691 (ist ed., 1956). 
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tations to the constitutions of the Members of the United Nations.® 
According to a State Department commentator, the draft ‘‘was designed 
to cover most of the rights commonly contained in constitutions of 
member states or in drafts of international bills of rights.’’7° It could well 
be argued that the articles of the Declaration represented an elaboration of 
the Charter by means of ‘‘general principles of law recognized by civilized 
nations.” It would be difficult for any Member State to argue that a 
definition of the Charter term ‘‘human rights” based on the rights guaran- 
teed by Member State constitutions produced an arbitrary or unreasonable 
interpretation. 

It is important to note, moreover, that while certain Eastern European 
Members abstained when the Universal Declaration of Human Rights was 
originally adopted, the final paragraph of the Declaration on the Granting 
of Independence to Colonial Countries and Peoples™ declares that all states 
“shall observe faithfully and strictly’’ the Universal Declaration of Human 
Rights. Although several Western states abstained on that resolution,” 
those states favoring the resolution, including the Communist bloc, clearly 
expressed at that time their belief that the Universal Declaration must be 
complied with. This prescription was reiterated in similar language in the 
Declaration on Elimination of All Forms of Racial Discrimination, Resolu- 
tion 1904(X VIII), which was approved unanimously. 

Considering the references to ‘‘human rights’’ in the Charter, the draft- 
ing technique, the unanimous approval given to twenty-two of the thirty 
articles of the Declaration, and its adoption by every group of states but 
the Eastern European bloc, which originally objected on grounds other than 
the content of the substantive rights and which later approved it, it seems 
fair to say that the Universal Declaration does embody principles which 
are generally recognized in the laws of Member States and can serve as an 
accepted elaboration of the Charter language. 

The Universal Declaration may also have significance from the point of 
view of customary international law. Admittedly, in 1948 there was no 
substantial practice of international diplomatie intervention in relation to 
the treatment which a state meted out to its own citizens, although the cus- 
tomary rules on state responsibility toward aliens contain principles which 
parallel some of the provisions of the Universal Declaration. But by 1968 
a body of customary law may have developed around the Universal Decla- 
ration, which requires that states direct their energies toward the promo- 
tion of certain policies and the eradication of certain others. While a com- 
plete exploration of this possibility is not within the scope of this paper, the 


69 U.N. Doc. E/CN.4/AC.1/3/Add. 1 (1947). 

70 Hendrick, ‘An International Bill of Human Rights,’’ 18 Dept. of State Bulletin 
195, at 198 (1948). 

71 Res. 1514(XV), par. 7: 

‘7, All States shall observe faithfully and strictly the provisions of the Charter of 
the United Nations, the Universal Declaration of Human Rights and the present 
Declaration on the basis of equality, non-interference in the internal affairs of all 
States, and respect for the sovereign rights of all peoples and their territorial integrity. ’? 

72 A discussion of Res. 1514(XV) appears below. 
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examination of citations of the Universal Declaration in the subsequent 
resolutions of the General Assembly will shed some light on one source of 
evidence for the proposition that the invocation of the Declaration by states 
in relation to particular concrete situations and policies has given rise to a 
eustom based on the principles found in the Universal Declaration. 

The 75 citations of the Universal Declaration of Human Rights appear 
in a variety of contexts, from a resolution on interference with radio sig- 
nals** to one on the world campaign for literacy." The Declaration has 
been cited in every session but the non-voting Nineteenth, and it was cited 
at least four times in every session (again excluding the Nineteenth) from 
the Fifteenth Session to the Twenty-First Session.” The major focal 
points have been declarations and conventions in the field of human rights,”® 
resolutions dealing with colonialism,’ and resolutions on conditions in 
South Africa and South West Africa. Of this last group, four deal with 
apartheid in South Africa,” nine deal with discrimination against people 
of Indian origin in South Africa,” and six deal with South West Africa.®° 
An example of this kind of citation is paragraph 6 of Resolution 1663(X VI): 


6. Reaffirms that the racial policies being pursued by the Govern- 
ment of South Africa are a flagrant violation of the Charter of the 
United Nations and the Universal Declaration of Human Rights and 
are totally inconsistent with South Africa’s obligations as a member 
state. 


Other citations relating to specific claims of violation of human rights in- 
volve the Soviet wives case, discussed above, and the Tibet Question.™ 


78 Res. 424(V): Freedom of Information: Interference with Radio Signals. 
74 Res. 19387(X VIII): World Campaign for Universal Literacy. 
75 The number of citations in these sessions was as follows: 


Session No. of Citations Session No. of Citations 
15 10 19 0 
16 4 20 10 
17 7 21 6 
18 4 


78 Examples are the International Covenants on Civil and Political Rights and on 
Economic, Social and Cultural Rights, Res. 2200(X XI); the Declaration on the Rights 
of the Child, Res. 1386(XIV); the Convention on the Elimination of All Forms of 
Racial Discrimination, Res. 2106(XX); and the Draft Declaration on the Elimination 
of Discrimination Against Women, Res. 1921(XVIIT). 

77 Res. 1514(XV): Declaration on the Granting of Independence to Colonial Countries 
and Peoples; Res. 2022(KX), 2023(XX), 2107(XX), and 2238(XX1), dealing with 
Rhodesia, Aden, Portuguese Territories, and Oman, respectively; Res. 446(V) and 
1538(XV), on information about human rights and the United Nations in non-self- 
governing territories; and Res. 644(VIT) and 2144(XXT) on racial discrimination in 
non-self-governing territories. 

78 Res. 721(VIIT), 820(1X), 1598(XV), and 1663(XVI). Res, 2144(XXT), although 
it deals with apartheid policies generally, makes specific reference to South Africa, 
South West Africa, and Rhodesia. 

79 Res, 265(1IL), 895(V), 511 (VI), 615( VII), 719(VIII), 1179(XIT), 1302 (XITT), 
1597(XV), and 1662(XVI). 

80 Res. 1142 (XII), 1360(XIV), 1565(XV), 1567(XV), 1568(XV), and 2145(XXT), 

81 Res. 13538(XIV), 1723(XVI), and 2079(XX). 
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In 14 resolutions a specifie article of the Universal Declaration was cited, 
and in four of those resolutions the cited article was quoted either in full 
or in substantial part.®* Six of the 14 citing resolutions (and three of the 
four quoting resolutions) related to either presentation of a convention for 
signature and ratification or a Declaration on some specific area of human 
rights by the General Assembly. Only one of the 14 resolutions was con- 
cerned with judging whether the conduct of a specific country or group of 
countries constituted a violation of the principles of the Universal Decla- 
ration: Resolution 285(IIT)—-Violation by the U.S.S.R. of Fundamental 
Human Rights, Traditional Diplomatic Practices and Other Principles of 
the Charter. Except for this early case, in which the denial of rights was 
more directly connected to international relations than normally, no reso- 
lution has formally pronounced that the conduct of a specifie state was 
contrary to the provisions of a specific article of the Universal Declaration 
of Human Rights. While the contexts of these resolutions normally leave 
little doubt about which articles of the Universal Declaration are involved, 
condemnations of this kind have refrained from invoking them specifically, 
and have chosen instead to cite the Declaration generally, often in conjunc- 
tion with an equally general reference to the Charter. 

There can be no question that the Universal Declaration of Human Rights 
has had a seminal influence on the entire field of human rights from the 
programs of the United Nations system to the series of declarations and 
multilateral conventions which have been drafted in the twenty years since 
it was approved by the General Assembly. Its direct legal significance is 
not quite so clear. The formal expressions of many of the Member States 
at the time of its approval and the degree to which its principles expand 
the pre-existing conventional and customary international law tend to 
militate against its recognition as a limitation on state conduct with which 
compliance can reasonably be expected and demanded. On the other hand, 
the nature of the drafting process and the attitudes taken by the Member 
States toward that process, the relation of the Declaration to the provisions 
of the Charter and the constitutions of the Member States, and the re- 
peated invocation of the Declaration both as an inspiration for subsequent 
pronouncements on human rights and as a measure of the conduct of various 
states, all indicate that the provisions of the Declaration can be reasonably 
expected to control, within the stated limits, the scope of state conduct in 
the field of human rights. Looking back on the multitude of statements of 
human rights prepared by the General Assembly that have drawn upon the 
Universal Declaration, as well as its continued invocation in conjunction 
with Articles 55 and 56 of the United Nations Charter, it seems ever more 
apparent that the Universal Declaration is in fact an authoritative inter- 


Geet se te Manes 

82 The resolutions, by article cited, are: Art. 1 (Res. 2106(XX)) t; Art. 2 (Res. 
446(V)); Art. 4 (Res. 1841(XVII)) *t; Art. 18 (Res. 285(III)); Art. 14(2) (Res. 
428(V), 429(V)) t; Art. 15 (Res. 1040(XT)) *t; Art. 16 (Res. 285(III), 1763 
(XVIT),*t 2018(XX))t; Art. 19 (Res. 424(V),*t 633(VII), 1313(XIII)); Art. 26 
(Res. 1779 (XVII), 1987(XVIIT)). 

* resolutions in which the article was quoted. 

t resolutions which presented a convention for signature. 
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ter. Although the recent completion of the International Covenants on 
Human Rights may be viewed as an indication that the Member States did 
not consider the Universal Declaration as expressing a binding obligation, 
there are sufficient points of difference in both substance and implementing 
machinery to make the existence of overlapping obligations perfectly plau- 
sible. And there can be no question that the obligations contained in the 
United Nations Charter are unaffected by the presentation and signature of 
the International Covenants. 

Furthermore, the repeated invocation of the Declaration as a standard of 
conduet in specific situations has crystallized a custom that certain ap- | 
proaches to the matter of human rights are unacceptable to the world com- | 
munity. In this context it is important to recall that the Declaration itself 
does not provide for the immediate implementation of these rights. Imn- 
stead it calls upon states to pursue a path designed to attain them. The 
intense and virtually unanimous condemnation of South Africa, which has 
ignored this injunction and deviated onto a contrary course, has been re- 
inforeed by action; it has paid a price in diplomatie isolation and eco- 
nomic sanctions as great as that which is typically imposed for violation of 
universally accepted principles of international law. The extent to which 
the Declaration has been responsible for conforming national conduct can 
never be known, but the willingness of states to impose the traditional in-i 
ternational law sanctions upon those states which refuse to conform indi- 
cates the earnestness of the community’s belief that movement in a direc 
tion contrary to the principles spelled out in the Declaration is unlawful. { 


pretation of the term ‘‘human rights’’ which appears throughout the Char- 


Resolution 749(VIII)—Question of South West Africa 


Resolution 749 was one of a long series of resolutions attempting to bring 
South West Africa under the effective supervision of the international com- 
munity. It marked a turning point in the United Nations approach, re- 
sulting from the fact that negotiations between South Africa and the Ad 
Hoc Committee on South West Africa, established by Resolution 449(V), 
on the conditions for United Nations supervision of the Mandate, had com- 
pletely broken down, and the General Assembly was establishing by Reso- 
lution 749(VIIT) a Committee on South West Africa to hear petitions and 
gather information on South West Africa without South Africa’s eo-opera- 
tion.8* In doing so, the resolution sets out a series of legal propositions 
which invoke the conclusions of the International Court in its Advisory 
Opinion on the International Status of South West Africa ® as a basis for 


83 The simultaneous existence and effectiveness of several overlapping treaties is not 
unusual. See, for example, the list of treaties on white slave traffic and on nareotie 
drugs in the List of Signatures, Ratifications, Accessions, ete. of Multilateral Treaties 
in Respect of which the Secretary-General Performs Depositary Functions, U.N. Doc. 
ST/LEG/SER.D/1 (1968). 

82 A short summary of the history of the negotiations can be found in Sohn, United 
Nations Law 694-699 (ist ed., 1956). 

85 [1950] I.C.J. Rep. 128; 44 AJ.LL. 757 (1950). 
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establishing the Committee on South West Africa and authorizing it to 
gather data and hear petitions on the situation in South West Africa. The 
content of these principles, some of which appear in the body of the reso- 
lution, some in the preamble, and some in both, can be summarized as 
follows: 


(1) South West Africa is a Territory under the Mandate assumed by 
the Union of South Africa; 

(2) The Union of South Africa cannot modify the status of South 
West Africa without United. Nations consent; 

(3) The Union of South Africa is obligated to carry out its duties 
under Article 22 of the League of Nations Covenant, and to sub- 
mit information and petitions to the United Nations; 

(4) The International Court of Justice has compulsory jurisdiction 
over disputes related to the Mandate under Article 7 of the 
Mandate; 

(5) The United Nations has an obligation to the inhabitants of South 
West Africa to exercise its supervisory powers on their behalf; and 

(6) The normal way of modifying the status of South West Africa 
would be to place it under the Trusteeship System.®® 


88 The relevant portions of Res. 749(VIII) are the following paragraphs: 

“The General Assembly, 

‘(Having accepted, by resolution 449 A (V) of 13 December 1950 and by resolution 
570 (VI) of 19 January 1952, the advisory opinion of the International Court of 
Justice with respect to South West Africa, 

‘ Recalling that the advisory opinion of the International Court of Justice with 
respect to the Territory of South West Africa sets forth, inter alia, that: 

‘ (a) The Territory of South West Africa is a Territory under the international 
Mandate assumed by the Union of South Africa on 17 December 1920, 

**(b) The Union of South Africa acting alone has not the competence to modify the 
international status of the Territory of South West Africa, and that the comptence to 
determine and modify the international status of the Territory rests with the Union 
of South Africa acting with the consent of the United Nations, 

(e) The Union of South Africa continues to have the international obligations 
stated in Article 22 of the Covenant of the League of Nations and in the Mandate for 
South West Africa as well as the obligation to transmit petitions from the inhabitants 
of that Territory, the supervisory functions to be exercised by the United Nations to 
which the annual reports and the petitions are to be submitted; 

‘< Considering that, in accordance with the opinion of the International Court of 
Justice, the Union of South Africa is under an obligation to accept the compulsory 
jurisdiction of the Court as provided by Article 37 of the Statute of the International 
Court of Justice, by Article 80, paragraph 1, of the Charter of the United Nations 
and by article 7 of the Mandate for South West Africa, 
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10. Considers that without United Nations supervision the inhabitants of the Ter- 
ritory are deprived of the international supervision envisaged by the Covenant of the 
League of Nations: 

“11, Believes that it would not fulfill its obligation towards the inhabitants of South 
West Africa if it were not to assume the supervisory responsibilities with regard to 
the Territory of South West Africa which were formerly exercised by the League 
of Nations; 
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The language of the resolution, as well as the context of its passage, leaves 
no doubt that these propositions are intended to express positive legal obli- 
gations of South Africa and the United Nations. It is couched in terms 
of present-tense, unconditional verbs, with liberal use of such phrases as 
‘‘eompetence to modify the international status of the Territory of South 
West Africa’’ and ‘‘obligation to accept the compulsory jurisdiction of 
the Court.” 

Resolution 749( VIII) was not the first resolution to concern itself with 
the conclusions reached by the International Court in this opinion on South 
West Africa. Five of the propositions set forth above had been previously 
stated in very similar terms in Resolution 449(V), which was passed im- 
mediately after the Court announced its decision. The resolutions are not 
precisely identical, however, in their statement of the relevant legal prin- 
ciples. The earlier resolution makes slightly more elaborate reference to 
the substantive duties of the Mandatory toward the inhabitants of South 
West Africa, noting the obligation to promote to the utmost the ‘‘material 
and moral well-being and social progress of its inhabitants.’’*’ More sig- 
nificantly, Resolution 449(V) makes no reference to the fifth item above, 
the obligation of the United Nations to supervise the conduct of the Man- 
datory Power. This principle was particularly important in light of the 
General Assembly’s more militant approach to supervision of the Mandate. 
The General Assembly apparently chose to reiterate the conclusions of the 
International Court of Justice in positive terms, rather than merely to 
refer to Resolution 449(V), in order to generate support for its broad defi- 
nition of the authority of the Committee on South West Africa. 


B 

‘The General Assembly, 

‘t Having accepted, by resolution 449 A (V) of 13 December 1950, the advisory 
opinion of 11 July 1950 of the International Court of Justice concerning South West 
Africa, inter alia, to the effect that: 

‘*(a) While ‘the provisions of Chapter XII of the Charter do not impose on the 
Union of South Africa a legal obligation to place the Territory under the Trusteeship 
System’, they ‘are applicable to the Territory of South West Africa in the sense that 
they provide a means by which the Territory may be brought under the Trusteeship 
System’, 

(b) €.. . the Union of South Africa acting alone has not the competence to modify 
the international status of the Territory of South West Africa,’ and ‘... the com- 
petence to determine and modify the international status of the Territory rests with 
the Union of South Africa acting with the consent of the United Nations’, 
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‘12, Reasserts that the normal way of modifying the international status of the 
Territory would be to place it under the Trusteeship System by means of a Trusteeship 
Agreement in accordance with the provisions of Chapter XII of the Charter.’’ 

87 Res. 449(A)(V), seventh preambular paragraph: 

‘t Considering that it is incumbent upon the Government of the Union of South Africa 
to promote to the utmost in the administration of the Territory the material and 
moral well-being and social progress of its inhabitants as a sacred trust of civilization, 
subject to the existing Mandate, and to give effect to the obligations which it assumed 
under the Mandate.’’ 
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The source of the legal principles expressed by Resolution 749( VIII) is 
of course the Advisory Opinion of the International Court, which in turn 
derived its conclusions from the Covenant of the League of Nations, the 
United Nations Charter, the Mandate Agreement, and the statements and 
actions of South Africa. In many respects the resolution’s provisions are 
literal or nearly literal restatements of the Court’s opinion. It must be 
recognized, however, that even what is apparently a bare restatement of the 
law inevitably introduces variations. The most obvious change found in 
Resolution 749(VIIL) involves the assertion by the General Assembly that 
the United Nations has an obligation to the inhabitants of the Territory to 
exercise international supervision over the conduct of the Mandatory Power. 
The Opinion of the International Court discusses the transfer of super- 
visory powers from the League of Nations to the United Nations, and the 
‘sacred trust’? underlying the Mandate System. But nowhere does it 
express the view that these supervisory powers give rise to supervisory 
responsibilities of the international agency to fully exercise those powers 
on behalf of the inhabitants of the Mandated Territory. There can be no 
doubt that the powers were provided with the purpose that they would be 
exercised, but the General Assembly was elaborating a previously unarticu- 
lated principle when it asserted the Organization’s duty to act. 

Another interpretation appears in the resolution in the guise of a re- 
statement of the Court’s Opinion. The resolution ‘‘Reasseris that the 
normal way of modifying the international status of the Territory would 
be to place it under the Trusteeship System by means of a Trusteeship 
Agreement in accordance with the provisions of Chapter XII of the Char- 
ter.” This very language appears in the Opinion of the International 
Court.® But it is a gloss of a fuller, and somewhat weaker, expression 
of the Court’s views presented on the previous page of the Opinion: 


It is true that, while Members of the League of Nations regarded the 
Mandates System as the best method for discharging the sacred trust 
of civilization provided for in Article 22 of the Covenant, the Mem- 
bers of the United Nations considered the International Trusteeship 
System to be the best method for discharging a similar mission. It is 
equally true that the Charter has contemplated and regulated only a 
single system, the International Trusteeship System. It did not con- 
template or regulate a co-existing Mandates System. It may thus be 
concluded that it was expected that the mandatory States would follow 
the normal course indicated by the Charter, namely, conclude Trustee- 
ship Agreements. The Court is, however, unable to deduce from these 
general considerations any legal obligation for mandatory States to 
conclude or to negotiate such agreements. It is not for the Court to 
pronounce on the political or moral duties which these considerations 
may involve. 

For these reasons, the Court considers that the Charter does not im- 
pose on the Union an obligation to place South-West Africa under the 
Trusteeship System. 


88 [1950] I.C.J. Rep. 128 at 136-137. 
89 Ibid. at 141. 
90 Ibid. at 140. 


1969 | RE-CITATION OF GENERAL ASSEMBLY RESOLUTIONS 469 


The Court’s more direct language should properly be read in conjunction 
with this more elaborate statement of its views. The General Assembly, by 
choosing the more forceful statement and putting it forward as the Court’s 
determination, is strengthening the decision by merely repeating a selected 
portion verbatim.” 

An examination of the resolutions in which Resolution 749(VIJI) has 
been cited highlights the significance of the fact that the original elabora- 
tion of all but one of these legal principles is found in Resolution 449(V). 
Of the 34 references, 16 are for the purpose of noting the fact that Resolu- 
tion 749(VIII) authorized the Committee on South West Africa to hear 
petitions from individuals residing in the Territory.°? Six more resolu- 
tions refer to Resolution 749(VIII) in relation to its instruction to the 
Committee to make reports to the General Assembly about conditions in the 
Territory,” one more in relation to the composition of the Committee.” 
Much of the justification for these authorizations of Committee action comes 
from the one principle found in Resolution 749(VIII) that is not present 
in Resolution 449( VIII): the obligation of the United Nations to exercise 
its supervisory powers on behalf of the inhabitants of the Territory. By 
contrast, where the intention in the citing resolution was to reinforce the 
other principles contained in Resolution 749(VIIT), the General Assembly 
invoked Resolution 449(V), the resolution passed in direct response to the 
opinion of the International Court. All but 3 of the 20 references to that 
resolution serve the purpose of drawing attention to the opinion of the In- 
ternational Court and the acceptance of that opinion by the General As- 
sembly. Resolution 904(1X) clearly makes this distinction by invoking 
Resolution 449(V) on the point of acceptance of the Court opinion and 
Resolution 749( VIII) on the United Nations supervisory obligation. While 
six resolutions cite Resolution 749(VIIT) for the proposition that the nor- 
mal way of modifying South West Africa’s status would be to place it 
under the Trusteeship System, all cite Resolution 449(V) as well, and five 
of those resolutions also make reference to the General Assembly’s accept- 
ance of the J.C.J. Advisory Opinion by Resolution 449(V).°° The most 
recent citations of Resolution 749(VIII) were in Resolutions 1702(XVI) 
(transferring the duties of the Committee on South West Africa to a new 
United Nations Special Committee for South West Africa), 1703(XVI) 
(condemning South African violations of the Mandate, in response to pe- 
titions heard by the Committee on South West Africa), and 1704(XVI) 


91 Res. 449(V) and 749(VIIT) also give the impression that they are repeating the 
language of previous resolutions in making this statement. But the resolutions passed 
before the I.C.J. Advisory Opinion have no linguistic similarity to this provision, and 
they have no normative quality. Instead they simply recommend that South West 
Africa be placed under the Trusteeship System. 

92 Res, 935-939, 942(X), 1057-~-1058( XT), 1138-1139(XIT), 1244(XIIT), 1356-1358 
(XIV), 1563(XV), and 1703(XVI). 

83 Res, 851(IX), 941(X), 1054( XT), 1I40( KIT), 1245(XIIT), and 1360(XIV). 

94 Res. 1061 (XT). 

95 Res. 852(I1X), 940(X), 1055( XI), 1141 (XII), 1246(XTII), and 1359(XIV). AN 
but Res. 940(X) expressly refer to Res. 449(V) as accepting the I.C.J. Opinion. 
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(dissolving the Committee on South West Africa), passed at the Sixteenth 
Session of the Assembly. Resolution 449(V) was cited only once after that 
time, in Resolution 2145(X XI), which terminated the Mandate for South 
West Africa. The thrust of these resolutions merged into the general call 
to abolish colonialism enunciated in Resolution 1514(XV). 

An evaluation of the legal significance of Resolution 749 (VIII) in light 
of its frequent re-citation must begin with a recognition of the fact that 
much of the content of the resolution is in fact a repetition of the principles 
announced in Resolution 449(V). The one rule announced by the resolu- 
tion which was not found in Resolution 449(V), and the one for which the 
resolution was most often cited, was that the United Nations had an obli- 
gation to exercise its supervisory powers over the conduct of the Man- 
datory Power. The power and the duty to exercise it were invoked by the 
international community through the United Nations on numerous occasions 
over the years, in both the General Assembly and the International Court.®¢ 
Although South Africa never accepted the proposition, this interpretation 
of its treaty obligations was almost universally accepted and acted upon by 
the international community. The exercise of this power by the United 
Nations in fulfillment of its responsibilities had developed into a fixed ex- 
pectation on the part of all states, including South Africa. After a few 
years the regular objection by South Africa was no longer taken seriously. 
The constant invocation of Resolution 749(VIII) and its overwhelming ap- 
proval by the General Assembly left no significant doubt that it was con- 
sidered the law by the international community. 


, Meslation 1514(XV)—Declaration on the Granting of Independence to 
Colonial Countries and Peoples 


Resolution 1514(XV), the most cited resolution of the General Assembly, 
grew out of a proposal presented to the General Assembly by Nikita 
Khrushchev, the Premier of the U.S.S.R., in his address to the General 
Assembly on September 23, 1960. The Soviet draft itself was ultimately 
voted down, but the 43-nation draft which finally passed by a vote of 89-0, 
with 9 abstentions, was similar in many respects.” The resolution was 
never referred to a General Assembly committee. Its substantive pro- 
visions, set out in numbered paragraphs in the body of the resolution, can 
be summarized as follows: 


(1) Colonial rule is unlawful. 

(2) All peoples have the right to determine freely their political status 
and pursue their economic, social, and cultural development. 

(8) Unpreparedness should not be used as a pretext for delaying 
independence. 


26 South West Africa—Voting Procedure, Advisory Opinion, [1955] I.C.J. Rep. 67, 
49 AJ.I.L. 565 (1955); Admissibility of Hearings of Petitioners by the Committee 
on South West Africa, Advisory Opinion, [1956] L.C.J. Rep. 23, 50 A.J.LL. 954 (1956). 

97 A summary of the history of Res. 1514(XV) can be found in 1960 U.N. Yearbook 
44-50. The nine states abstaining were Australia, Belgium, Dominican Republic, France, 
Portugal, Spain, Union of South Africa, United Kingdom, and United States. 
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(4) Forcible measures to maintain colonialism shall cease. 

(9) Immediate steps shall be taken to transfer all powers to the 
indigenous inhabitants. 

(6) Disruption of the national unity or territorial integrity of a 
country is unlawful.®* 


These sìx paragraphs were followed by a seventh, which makes clear the 
intention of the drafters that the resolution be considered a declaration 
of binding rules of law: 


T. All states shall observe faithfully and strictly the provisions of 
the Charter of the United Nations, the Universal Declaration of 
Human Rights and the present Declaration on the basis of equality, 
non-interference in the internal affairs of all States, and respect for 
the sovereign rights of all peoples and their territorial integrity. 


The language of the resolution is of a normative character throughout. 
Paragraphs 1 and 6 describe activities which are respectively ‘‘contrary 
to” and ‘‘incompatible with’’ the United Nations Charter. Paragraphs 4 
and 5 provide respectively that certain actions ‘‘shall cease’’ and that 
certain others ‘‘shall be taken.” Paragraph 2 speaks of ‘‘the right to self- 
determination,” and paragraph 3 provides that certain matters ‘should 
never serve as a pretext’’ for delay. 

The apparent source of the rules set out in the Declaration is the United 
Nations Charter itself. Paragraph 2 above can be derived from Article 1, 
paragraph 2, of the Charter, which describes one of the purposes of the 
United Nations to be ‘‘To develop friendly relations among nations based 
on respect for the principle of equal rights and self-determination of 


peoples... ,’’ and Article 55, which also refers to ‘‘equal rights and 
o “48 The full text of these paragraphs is as follows: 

‘1, The subjection of peoples to alien subjugation, domination and exploitation 
constitutes a denial of fundamental human rights, is contrary to the Charter of the 
United Nations and is an impediment to the promotion of world peace and co-operation. 

‘*2. All peoples have the right to self-determination; by virtue of that right they 
freely determine their political status and freely pursue their economic, social and 
cultural development. 

**3, Inadequaey of political, economic, social, or educational preparedness should 
never serve as a pretext for delaying independence. 

‘¢4, All armed action or repressive measures of all kinds directed against dependent 
peoples shall cease in order to enable them to exercise peacefully and freely their right 
to complete independence, and the integrity of their national territory shall be respected. 

‘5, Immediate steps shall be taken, in Trust and Non-Self-Governing Territories 
or all other territories which have not yet attained independence, to transfer all powers 
to the peoples of those territories, without any conditions or reservations, in accordance 
with their freely expressed will and desire, without any distinction as to race, ereed or 
colour, in order to enable them to enjoy complete independence and freedom. 

‘6, Any attempt aimed at the partial or total disruption of the national unity 
and the territorial integrity of a country is incompatible with the purposes and principles 
of the Charter of the United Nations. 

‘7. All States shall observe faithfully and strictly the provisions of the Charter of 
the United Nations, the Universal Declaration of Human Rights and the present 
Declaration on the basis of equality, non-interference in the internal affairs of all 
States, and respect for the sovereign rights of all peoples and their territorial integrity.’’ 


| 
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self-determination of peoples.” Paragraph 3 of the Declaration, insofar 
as its use of the word ‘‘pretext’’ implies a lack of good faith on the part 
of the colonial Power, can be linked to Article 2, paragraph 2, of the 
Charter, which requires good faith fulfillment of Charter obligations. 
Paragraph 4, which deals with the cessation of repressive measures, can 
be tied to Article 73, paragraph a, which requires that the colonial Power 
ensure the ‘“‘just treatment’’ and ‘“‘protection against abuses’’ of the 
inhabitants. Paragraph 5, which calls for immediate steps to transfer 
power to the peoples of the territories, grows out of the requirement of 
Article 73, paragraph b, that the colonial Power ‘‘assist them in the pro- 
gressive development of their free political institutions.’’ Similarly, para- 
graph 6 of the Declaration, which attacks the disruption of ‘‘the national 
unity or the territorial integrity of a country,’’ can be derived from Article 
73, paragraphs a and b, in their references to ‘‘due respect for the culture 
of the peoples.’’ Paragraph 1 of the Declaration stands essentially as a 
derivation of a general principle from the specifics of the subsequent 
paragraphs, stating the conclusion to be drawn from them: Colonialism is 
unlawful. 

There can be no question, of course, that Resolution 1514(XV) does far 
more than simply restate the norms set forth in the Charter. Goodrich 
and Hambro report that at the San Franciseo Conference a Chinese amend- 
ment to the draft of Article 73 that would have obligated colonial Powers 
‘‘to promote development toward independence or self-government as may 
be appropriate’? was withdrawn after some consideration.®® Similarly, 
they comment that the inclusion of a reference to self-determination in 
Article 1, paragraph 2, was ‘‘not intended to encourage demands for imme- 
diate independence or movements ‘for secession. 1% Resolution 1514(XV) 
was not completely without connection to previous developments under the 
Charter, however. As early as the Seventh Session, the General Assembly 
in Resolution 687(VII) called upon all states to ‘‘recognize and promote 
the realization of the Tight of self-determination of the peoples of Non- 
Delf- Self-Goyerning and Trust Territories” by ascertaining the wishes of the 
people ‘‘through plebiscites or other democratic means, preferably under 
the auspices of the United Nations.’ In part B of that resolution it 
recommended that colonial Powers ‘‘voluntarily include in the information 
transmitted by them under Article 73 e of the Charter details regarding 
the extent to which the right of peoples and nations to self-determination 
is exercised by the peoples of those Territories . ; and in part C asked 
the Economic and Social Council to recomend a which might be 
taken by the United Nations ‘‘to aeveloy international respect for the 
right of peoples to self-determination.’’ Resolution 1514(XV), while it 
marked a major step, was not an unprecedented plunge into an area new 
to the General Assembly or the United Nations Charter. 


99 Goodrich and Hambro, The Charter of the United Nations, Commentary and Docu- 
ments 410 (2d ed., 1949). 

100 Ibid. at 95-96. 

101 See Sohn, Cases on United Nations Law 772-790, 804-812 (1st ed., 1956), for a 
review of the General Assembly’s action in this field. 
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Subsequent citations of the resolution are ubiquitous; 13%, better than 
one in eight, of the resolutions passed since December 14, 1960, have made 
reference to it. Furthermore, these references gave no sign of tapering off 
in the period through the 21st Session. There were more citations in the 
20th Session than any other, and the 21st Session cited it more often than 
the 17th, 18th, or 19th Sessions.!°? Nine of the 95 citations are found in 
resolutions dealing with further elaborations of the obligations of colonial 
Powers and/or machinery to implement the provisions of these resolutions. 
An additional nine are concerned with human rights problems and pro- 
grams, and 14 more relate to economic and social programs such as training 
for indigenous peoples, literacy, economic development, and dissemination 
of information about the United Nations and its resolutions on colonialism. 
Most significantly, 68 of the 95 citations occur in resolutions concerned 
with the progress of a specifie colony or group of colonies toward the goals 
set out in Resolution 1514(XV). This continual re-citation of the resolu- 
tion, which establishes general rules on the conduct of colonial Powers, in 
the context of review of the developments in specific colonies has the ear- 
marks of a traditional law-applying process, in which a general standard 
is used as the basis for judging individual conduct. 

On 83 occasions the General Assembly has adverted to a specific para- 
graph of Resolution 1514(XV) in a subsequent resolution. Citations by 
paragraph number appear four times; quotations, five times.1°%* The most 
common type of reference, however, was to refer generally to the resolu- 
tion in support of a legal proposition which is a virtual quotation of a 
specific paragraph of Resolution 1514(XV); for example: ‘'5. Considers 
that any attempt to partition the territory or to take any unilateral action, 
directly or indirectly, preparatory thereto constitutes a violation of the 
Mandate and of Resolution 1514(XV).’’*°§ While this type of reference 
involves neither explicit citation nor quotation of the particular paragraph, 
the closeness of the paraphrasing typically leaves little doubt as to the 


102 Res. 1514(XV) citations were distributed among the sessions as follows: 


Session Number of Citations Session Number of Citations 
15 4 19 0 
16 19 20 23 
17 15 21 18 
18 16 


The lack of citations in the 19th Session is of course an outgrowth of the U.N. 
financing crisis, which prevented voting on any controversial questions. 

103 Because some resolutions contain more than one such reference, there are only 24 
resolutions in which this type of citation oceurs. 

104 Explicit reference to a particular paragraph can be found in Res. 1654(X VT) 
(pars. 4 and 6), 1747(XVI) (par. 5), and 1955(XVIIT) (par. 5). Quotation of a 
specific paragraph is found in Res. 1603(XV) (pars. 1 and 5), 1650(X VI) (par. 4), 
1654(X VI) (par. 5), and 1951(X VIII) (par. 5). 

105 Res. 2074(XX), Question of South West Africa, Dec. 17, 1965. Another typical 
ease can be found in Res. 1951( XVIII), Question of Fiji, Dee. 11, 1963, par. 1: 

1, Affirms the inalienable right of the people of Fiji to self-determination and 
national independence in conformity with the provisions of General Assembly Resolution 
1514(XV).”? 


474. THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 63 


derivation of the statement.!° In these situations the General Assembly is 
definitely using Resolution 1514(XV) as a source, not merely for the 
generalized proposition that colonialism is undesirable, but for the more 
specific rules of conduct which it sets out. 

Of all of the resolutions of the General Assembly, Resolution 1514(XV) 
seems most élosel sely to ap: approximate a l a lawmaking act whose content grows 
out of Article 1, paragraph 2 2, , Article 5d, and Article 73 of the United 
Nations Charter. While none of those provisions called for the abolition 
of the colonial system, they contained the seeds of its eventual condemna- 
tion. The goal of self-determination of peoples, the obligation to promote 
international economic and social progress, and the duty to assist non-self- 
governing territories ‘‘in the progressive development of free political in- 
stitutions’’ forewarned an eventual call for independence. After fifteen 
years had passed, and given the progress of those who co-operated with 
those goals, it was not unreasonable for the international community to 
conclude that those colonial Powers which showed no progress toward these 
ends were not fully meeting their Charter obligations. By the same token, 
those who signed the Charter, even if they voted against Resolution 1514 
(XV), would be hard pressed to honestly affirm that 1t was not a reasonably 
foreseeable interpretation of their obligations after the passage of several 
years. 

The language and the cireumstances of the passage of Resolution 
1514(XV), set out briefly above, indicate that the resolution was intended 
to set out a binding interpretation of the Charter, and the continual 
re-citation and other actions of the General Assembly in support of the 
resolution display the seriousness of the belief. The establishment of a 
Special Committee on the situation with regard to the implementation of 
Resolution 1514(XV) by Resolution 1654(XVI) 1°? began a process of 
United Nations investigation into colonial situations and bilateral and 
multilateral political pressure of an intensity which is not always seen in 
enforcing universally accepted principles of international law. While 
one writer has concluded that, at least as of 1964 when he wrote, ‘The 
failure of the Organization to impose its will on recalcitrant Members 
shows the ineffectiveness of resolutions [like Resolution 1514(XV) ],’’ 1° 
one might suggest that the results achieved by the United Nations in this 
area compare favorably with those, for example, of the United States 


106 Such paraphrases can be found in the following resolutions: 

Par. 2: 1807(XVII), 1913(X VIII), 1949(X VIII), 1951(XVITI), 2012(XX), 
2068 (XX), 2145(X XT), 2151 (XXI), 2183 (XXI), 2185 (XXI), 2227(K XT), 2228(XXT), 
2229 (XX), 2230(KX1), 2238(X XI). 

Par. 4: 1807(XVII). 

Par. 5: 1596(XV), 1697 (XVI), 1807 (XVII), 1913 (XVIIL), 2229(X XT), 2238 (XXI) 
[Cf. 1747( XVI), 1760(XVIT)]. 

Par. 6: 2074(KXX), 2232(XXT). 

107 See discussion of this resolution below. 

108 Skubiszewski, ‘‘The General Assembly of the United Nations and Its Power to 
Influence National Action,’’ 1964 Proceedings, American Society Int. Law 153, at 
157-158. 
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Government in its efforts to desegregate American schools. Such major 
social changes are not accomplished overnight. The continual re-citation 
of the resolution has given rise, along with other factors, to a fixed and 
universal expectation that the international community considers colonial- 
ism unacceptable, and will take steps to terminate existing colonial regimes 
and to prevent the creation of any new colonial territories. No state could 
honestly claim that it was unaware of this expectation or that the resolu- 
tion was merely a ‘‘recommendation’’ with no normative force as an 
authoritative interpretation of the United Nations Charter, and few colonial 
Powers have attempted to permanently obstruct decolonization. In short, 
Resolution 1514(XV) is as much a part of our international law as any 
of the familiar traditional doctrines. 


Resolution 1654(X VI)—The Situation with Regard to the Implementa- 
tion of the Declaration on the Granting of Independence to Colonial 
Countries and Peoples 


Resolution 1654(X VI) was passed by the General Assembly for the 
purpose of implementing the ‘‘objectives and principles’’ established in 
Resolution 1514(XV). The item was originally placed on the General 
Assembly agenda by the Soviet Union with the explanation that, despite 
the passage of the Declaration on Granting Independence to Colonial 
Countries and Peoples nine months earlier, 70 million people remained 
under colonial rule. The Soviet draft resolution called for the establish- 
ment of a commission to inquire into the situation and for the complete 
liquidation of colonialism by the end of 1962. The Assembly ultimately 
approved a 388-Power draft, without two amendments proposed by the 
Soviet Union, by a vote of 97-0, with four recorded abstentions. A 
Nigerian draft resolution calling for the end of colonialism before December 
1, 1970, was withdrawn after the passage of the 38-Power draft.'!° 

The content of Resolution 1654(XVI) clearly indicates that it was not 
designed to announce any principles of law, but to set up machinery to 
deal with colonialism. Paragraph 1 ‘‘Solemnly reiterates and reaffirins’’ 
Resolution 1514(XV), and paragraph 2 ‘‘Calls upon States concerned to 
take action without further delay’’ to apply the Declaration. ‘The remain- 
Ing seven paragraphs establish a Special Committee and describe its duties 
and powers. The purpose of the Committee is ‘‘to examine the application 
of the Declaration, to make suggestions and recommendations on the 
progress and extent of the implementation of the Declaration’’ and to make 
periodie reports to the General Assembly. 

Similarly, subsequent references to Resolution 1654(XVI) indicate that 
it does not have the character of a statement of substantive legal principles. 


109 France, South Africa, Spain, and the United Kingdom. The representative of 
Portugal announced that its delegation would not participate in the voting on this 
resolution. 

110 A brief discussion of the history of this resolution can be found in 1961 U.N. 
Yearbook 44-51, 55-56. 

111 Par, 4, 
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23 of the 24 citations occurred in conjunction with Resolution 1514(XV).21 
The 14 resolutions that focus on specifie colonies all draw their general 
principles from Resolution 1514(XV), and the references to Resolution 
1654(X VI) are actually concerned with the reports on those colonies 
made by the Special Committee. Six of the resolutions citing Resolution 
1654(X VI) are concerned with the relationship between the Special Com- 
mittee and other General Assembly committees.4* Four citing resolutions 
deal with the general problem of decolonization, “5 and in each ease the 
reference to Resolution 1654(X VI) is solely concerned with the activities 
of the Special Committee, while substantive principles are derived from 
Resolution 1514(XV) or other sources. 

From what has been said, it is clear that Resolution 1654(X VI) does 
not set forth binding principles of international law, nor was it intended 
to do so. Its frequent reiteration by the General Assembly does not 
indicate that the Assembly is invoking it for the principles it contains; on 
the contrary, it is cited essentially as an adjunct to Resolution 1514(XV). 
Why then the reiteration? Perhaps because the unwillingness of certain 
states to accept the principles laid down in Resolution 1514(XV) man- 
ifested itself in the form of a refusal by those states to co-operate with 
the Special Committee established by Resolution 1654(2X° VI). Thus the 
action of the General Assembly of re-citing Resolution 1654(X VI) with 
the purpose of encouraging co-operation with the Special Committee was 
in effect a means of pressuring recalcitrant states to accept the principles 
of Resolution 1514(XV). The battle over the Declaration is being fought 
in part on the issue of co-operation with the Special Committee. Or per- 
haps it was simply a desire of the draftsmen to cite as many resolutions 
as possible in their later resolutions, in the hope of exploiting whatever 
additional moral force might be gained from doing so. Whatever the 


112 Only Res. 1846(XVIT) cites Res. 1654(XVI) without also referring to Res. 
1514(XV). Res. 1846(XVIL) is concerned with the Committee on Information from 
Non-Self-Governing Territories, and simply notes that information gathered by it was 
forwarded to the Special Committee. 

113 Aden (Res. 1949(XVIII)); Angola (Res. 1819(XVII)); Basutoland, Swasiland, 
and Bechuanaland (Res. 1817 (XVII), 1954(XVIIT), 2063(XX)); British Guiana (Res. 
1955 (XVIII), 2071(XX)); Fiji (Res. 1951 (XVIII), 2068(XX)); (Island. Colonies) 
(Res, 2069(XX), 2232(XX1I)); Nyasaland (Res. 1818(XVII)); Rhodesia (Res. 
1745(AVI)); Zanzibar (Res. 1811(XVI)). 

114 Four resolutions deal with relations with the Committee on Information from 
Non-Self-Governing Territories: Res. 1700(XVI), 1846(XVII), 1847(XVIT) and 
1970(XVIII). Res. 1702(XVI) covers relations with the Committee on South West 
Africa, and Res. 2106B(XX) covers relations with the Committee on the Elimination 
of Racial Discrimination which will be established under the International Convention 
on the Elimination of All Forms of Racial Discrimination. 

115 Res. 1810(X VII): The Situation with Regard to the Implementation of the 
Declaration on the Granting of Independence to Colonial Countries and Peoples (this 
resolution enlarged by 7 the membership of the Special Committee to 24); Res. 
1956(X VIII): The Situation with Regard to the Implementation of the Declaration 
on the Granting of Independence to Colonial Countries and Peoples; Res, 2105(XX): 
Implementation of the Declaration on the Granting of Independence to Colonial Coun- 
tries and Peoples; and Res. 2189(XXI): Implementation of the Declaration on the 
Granting of Independence to Colonial Countries and Peoples. 
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motive, it has more to do with the lawmaking character of Resolution 
1514(XV) than with any substantive principles that might be gleaned 
from Resolution 1654(XVTI). 


V. SOME CONCLUSIONS 


Examination of the recognized processes for the creation of international 
law reveals several means of using General Assembly resolutions as a law- 
making vehicle. A resolution can serve as an, authoritative interpretation 
of the United Nations Charter,, 2S. an expression of the community’s belief 
that certain conduct is Teea by customary law, or as a_determination 
that certain rules are ‘‘general principles of law recognized by civilized 
nations.” The lawmaking character of this type of resolution arises not \' 
from the formal powers of the General Assembly, but from the reasonable- 7 
ness of the expectation that states which have collectively expressed the ` 
view that the law requires certain conduct will act in accordance with 
that expression. 

In this context, the repeated reference by the General Assembly to 
certain previous resolutions as a standard by which to judge the behavior 
of a specific state, or as an expression of principles which should be 
respected by all states, reinforces the expectation that those principles 
will in fact be followed. ‘This process of re-citation distinguishes those 
resolutions which express deeply-held, temporally stable convictions from 
those which are of only passing or mild concern. The extent of re-citation 
which is required to solidify a specific principle into a rule of law will 
depend upon the language of the resolution, the motives that lead to its 
passage, the contexts in which it is re-cited, and a host of other factors. 

When the empirical data on re-citation of resolutions by the General 
Assembly are examined, the difficulty of the question of whether the fre- 
quently cited resolutions have become binding law becomes apparent. Of 
the four most cited resolutions, one, Resolution 1654(XVI), appears not, to 
have 1 the appropriate content foe this purpose, “and it is cited only to 
reaffirm the competence of the United Nations to act through subordinate | 
committees on questions of colonialism. Similarly, Resolution 749(VIIT) * 
is not primarily cited for the legal principles it announces. It does estab- 
lish the principle that the United Nations is ; obligated to act on behalf of 
the people of South West Africa, but that obligation was certainly not one 
that a majority of the General Assembly was reluctant to undertake. 

Resolutions 217(III) and 1514(XV), on the other hand, do appear to 
have attained, or at least progressed well down the road toward attaining, 
the status of accepted principles of international law. The Universal 
Declaration of Human Rights sets out a series of principles which elaborate 
and clarify the concept of ‘Shuman rights” referred to in the Charter, and 
calls upon all states, as does the Charter, to move toward the iarplementa: 
tion of those rights. While South Africa has refused, despite rising pres- 
sure, to accept even the ultimate desirability of these principles, and only 
minimal progress has been achieved in some other states, immediate imple- 


~~ 
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mentation_is clearly not the crucial test of the obligatory nature of a 
principle of international law. In fact, some of the traditional enforce- 
ment mechanisms of international law have already been invoked in sup- 
port of the Universal Declaration. Resolution 1514(XV) most explicitly 
declares that the principles it promulgates are to be ‘‘faithfully and 


-4 strictly” observed. Again, while colonialism has not been eradicated 


throughout the world in the years since ‘its passage, a great deal of progress 


{has been made in that direction. Substaatial energy has been devoted 


toward its implementation, and there can be little doubt that colonialism 
is well on its way toward complete and permanent | eradication. 

Despite these rather positive conclusions about the lawmaking significance 
of continually re-cited General Assembly res resolutions, it is fair to say that 
the General Assembly has not yet really tried to exercise its quasi-legislative 
powers. Only recently, in Resolution 1514(XV), has the Assembly formally 
expressed the view that a resolution must be observed by all Member States, 
and it has yet. to detail in a resolution what it believes to be the source 
of su such an. an, obligation. Similarly, ‘the . ‘Assembly has oniy Tarely taken 
advantage oi of the opportunity to cite a specific paragraph or article of 
a lawmaking resolution in connection with a specific case in which a 
violation is considered to have taken place. And it has never formally 
expressed the view in a resolution that an earlier resolution being cited 
stated a binding principle of international law. When and if the General 
Assembly does begin to exercise its full lawmaking potential, a resolution 
of the following variety may appear: 


The General Assembly, 


Convinced that Resolution ————— declares in paragraph — a 
principle of customary international law which is evidenced by the 
Case of the —————. and by the ————— Incident, 

Recogmzing that the recent events involving State X have created 
a situation which Resolution —--———, paragraph —, was intended to 
govern, 

1. Reaffirms that Resolution —————— is an accurate and complete 
expression of the scope and extent of the rule that -—————_—- and 
that all states are legally bound to conform to that rule as it is there 
set forth; 


2. Determines that State X has acted in a manner contrary to the 
requirements of paragraph — of Resolution 

3. Calls upon State X to act in accordance with this international 
principle in the interests of international peace and security, and 
justice. 


1° It may be that it is impossible in the present world condition for the 


Fz General Assembly to pass a resolution in this form. If that is the ease, 


the General Assembly will simply continue to legislate by the slower, 
less precise, and more invisible technique presently being employed. 
Member States might seriously consider, however, whether this more 
haphazard process might not in the long run create more dangers of un- 
desirable “‘legislation’’ than would frank recognition and careful control 
of the mechanisms by which the General Assembly creates international law. 


THE LEGAL EFFECT OF NON-COMPLIANCE WITH RULES 
OF PROCEDURE IN THE U.N. GENERAL ASSEMBLY 
AND SECURITY COUNCIL 


By Benedetto Conforti * 


Neither legal authors nor United Nations practice question the conclusion 
that resolutions of the General Assembly and the Security Council must 
conform to the U.N. Charter. Faced with a challenge to the legality of a 
resolution, the majority has never maintained that the acts of U.N. organs 
have to be complied with when they are inconsistent with the Charter. In 
such cases the majority has always preferred to deny that a violation of 
the Charter occurred, often resorting to a liberal, sometimes excessively 
liberal, interpretation of the provisions of the Charter. 

The purpose of this article is to ascertain to what extent the General 
Assembly and the Security Council must conform to the rules of procedure 
which they have adopted under Articles 21 and 30 of the Charter.* Can 
we say that non-compliance with rules of procedure in the adoption of a 
certain resolution will render the resolution invalid just as if it had been 
adopted in violation of the Charter? Or must we say that, as they are 
allowed under Articles 21 and 30 to adopt their own rules of procedure by 
ordinary majority,® the General Assembly and the Security Council are 
allowed to disregard them in specific cases? * 


* Professor of International Law, University of Siena. 

This article forms a part of a broader study carried out by the author on the 
problem of the validity of the resolutions of the General Assembly and Security Council. 
The author is grateful to the American Council of Learned Societies for having allowed 
him, by a grant for the academic year 1967-1968, to use the Harvard Law Library. 
He is grateful also to Mr. Francesco Francioni, Dr. Jur., University of Florence, LL.M., 
Harvard Law School, for the translation of the manuscript, and to Mr. Douglas 
Johnston, LL.M., 8.J.D., Yale University, for the kind suggestions concerning the 
English text. 

1 For the text of the rules of procedure referred to in this article, seo Sohn, Basic 
Documents of the United Nations 41 ff., 72 ff. (1968). See also U.N. Doe, A/520/Rev. 
7 and §/96/Rev. 4. 

2The voting by simple majority for the adoption of the rules of procedure of the 
General Assembly can be clearly derived a contrario from Art. 18, par. 2, of the Charter. 
As for the Security Council the adoption of internal rules of procedure is even expressly 
ineluded, in the Statement of the Four Powers at the San Francisco Conference (Part I, 
par. 2), among the matters to be decided by procedural vote. 

3 This article does not deal with the general problem whether procedural rules of inter- 
national organizations, and of the U.N. in particular, are properly considered as law. 
On this problem see Jessup, ‘‘ Parliamentary Diplomacy,’’ 89 Hague Academy, Recueil 
des Cours 201 ff. (1956, I) (hereinafter cited as Hague Recueil), and ‘‘ International 
Parliamentary Law,’’ 51 A.J.I.L. 396 ff. (1957). Professor Jessup’s opinion, asserting 
the full legal nature of procedural rules, has always been held in continental doctrine, 
particularly in Italy (see 1 Anzilotti, Corso di diritto internazionale 267 (1928); 


479 


480 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 63 
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In several cases the validity of an Assembly or Council resolution has 
been. challenged on the ground of violation of internal rules of procedure. 
For example, at its 848th meeting, September 7, 1959, the Security 
Council appointed a Committee of Inquiry for Laos to collect documents 
and evidence about the alleged support given by neighboring states to 
revolutionary groups acting within the country. The resolution of the 
Security Council was denounced by one of the members of the Council as 
‘illegal, void and not binding’’ because, among other reasons, of an ir- 
regularity in the drawing up of the agenda. The procedure adopted 
allegedly violated Article 7 of the Provisional Rules of Procedure of the 
Security Council which contains mandatory provisions on the matter.* In 
the General Assembly objections have been advanced on several occasions 
against resolutions adopted on the initiative of the General Committee. 
These objections were founded on Article 40 of the Rules of Procedure, 
which regulates such an initiative in a very detailed manner.’ Again, 


Scerni, Saggio sulla natura giuridica delle norme emanate dagli organi creati con atti 
internazionali 4 (1930); Monaco, ‘‘I regolamenti interni degli enti internazionali,’’ 
1 Jus Gentium 61 ff. (1938). It is assumed in this article that such opinion is well 
founded and correct. 

It is only occasionally that the subject of the present inquiry has aroused the attention 
of scholars: see Jessup, ‘*International Parliamentary Law,’’ loc. cit. 401; Sørensen, 
101 Hague Recueil 93 (1960, III); Wengler, Völkerrecht 559 (1964); Durante, 
L’ordinamento interno delle Nazioni Unite 82 (1964); Castafieda, Valor juridico de 
las resoluciones de las Naciones Unidas 32 ff. (1967). 

4Cf. 14 U.N. Security Council, Official Records, 847th meeting, p. 3 ff. In that 
case the Soviet Union insisted there was a violation of Art. 7 of the provisional rules 
of procedure which, together with Art. 6 and Art. 10, provides that only those matters 
for which a request for a meeting of the organ has been made by a state or the 
Secretary General (in accordance with Art. 99 of the Charter) may be placed on the 
provisional agenda of the Council. This rule does not apply in the case of continuation 
of a preceding meeting nor when the Council itself has decided to include a new 
question on the agenda of a subsequent meeting. But the Laotian question did not 
fall under either of the two exceptions; moreover, the Seeretary General had declared 
that he was acting In an unofficial capacity, and the Laotian Government, on its part, 
had never requested a meeting of the Council. The resolution adopted on the Laotian 
question was later denounced by the Soviet Union as ‘‘non-existent, illegal and hence 
not binding upon anyone’? (ibid., 864th meeting, p. 22 ff.). It is to be noted that the 
Soviet Union claimed in this case especially that there had been g violation of Art. 27 of 
the Charter and that the Council had not complied with the so-called double-veto practice 
in deciding whether a matter is procedural or substantive; but the inconsistency of 
the resolution with Art. 7 of the rules of procedure was also urged by the Soviet 
Union as a ground for invalidity. 

ë Cf. 11th Session of the General Assembly (11 U.N. General Assembly, Official 
Records, Plenary Meetings, 578th meeting, No. 109, and 580th meeting, Nos. 41-43), 
where a draft resolution of the General Committee was approved which not only 
excluded from the agenda the question of Chinese representation but also declared that 
the General Assembly would not take into consideration, during the current session, any 
proposal aimed at questioning the powers of the Chinese Delegation. The second part 
of the draft was denounced by India as ‘fnot in order’? since the General Committee 
had acted beyond its competence, which under Art. 40 is limited to recommendations 
concerning the inclusion of items in the agenda or the rejection of the request for 


1969] NON-COMPLIANCE WITH U.N. RULES OF PROCEDURE 481 


objections have been raised against resolutions adopted by the General 
Assembly when the pertinent item had not been included in the Agenda 
in accordance with Articles 12 ff. of its Rules of Procedure. In many 
other debates, states have had occasion to raise the question of the legality 
of a proposed resolution due to non-compliance with procedural rules, but 
the resolution has failed for other reasons.’ Invariably it is maintained 


inclusion. In the view of the Indian delegate the General Committee, in so acting, 
usurped powers reserved to the General Assembly in plenary meeting and to the Creden- 
tials Committee. The same question arose during the 12th Session (12 U.N. General 
Assembly, Official Records, Plenary Meetings, 684th and 686th meetings) and met the 
same objections previously advanced by India. Similar objections were advanced under 
Art. 40 of the rules of procedure against a draft resolution of the General Committee 
concerning the inclusion of the Moroeco question on the agenda (6 U.N. General 
Assembly, Official Records, Plenary Meetings, 342nd, 353rd, and 354th meetings). 

e During the 16th Session, for example, a draft resolution was abruptly presented to 
the 5th Committee of the General Assembly concerning the issuing of United Nations 
bonds. (This draft later became Resolution No. 1739-XVI of Nov. 20, 1961.) Several 
states (including all the Communist bloc) complained of the inconsistency of the resolu- 
tion with Art. 15 of the rules of procedure (which prescribes that ‘‘No additional item 
may be considered until seven days have elapsed since it was placed on the agenda 
...?’) and declared that they would not consider themselves bound by the resolution: 
cf. 16 U.N, General Assembly, Official Records, 5th Committee, 906th meeting, No. 26 ff. 
(U.S.S.R.) ; 907th meeting, No. 16 (U.S.S.R.) ; 908th meeting, Nos. 21-24 (France), No. 
34 (Rumania); 909th meeting, No 16 (Czechoslovakia), and Nos. 21-22 (Poland). The 
majority opinion, on the other hand, considered the issuing of bonds as a matter related. 
to the approval of the budget and therefore capable of being discussed as a sub-item 
of the corresponding item on the agenda. Similar objections were made by India 
during the 9th Session against a draft resolution concerning the Chinese representation 
question, which was presented to the General Assembly without following the procedure 
prescribed by Art. 15 (9 U.N. General Assembly, Official Records, Plenary Meetings, 
478rd meeting, No. 121 ff.). 

7In September, 1949, during the discussion by the Security Council on a draft 
resolution presented by the U.S.S.R. concerning the simultaneous admission of thirteen 
states, the United States proposed that part of the draft should be voted on separately. 
This proposal met stern opposition on the part of the Soviet Union. Art. 32 of the 
provisional rules of procedure of the Council states that ‘‘ Parts of a motion or a draft 
resolution shall be voted on separately at the request of any representative, unless the 
original mover objects.’’ Since the Council did not accept the Russian objection, thereby 
proceeding to vote separately on the different parts of the resolution (which, however, 
was never adopted), the Soviet Union requested that its dissent be put on the records 
specifying that, in its opinion ‘‘The majority of the Security Council [had] taken an 
arbitrary step and in violation of rule 32 of the Council’s rules of procedure’? (4 U.N. 
Security Council, Official Records, 444th meeting, p. 5). For the long debate on this 
matter and relevant remarks of the delegates, cf. ibid., 443rd meeting, p. 34 (U.S.A.), 
p. 35 (U.S.S.R), p. 37 (U.8.A.); 444th meeting, pp. 3-4 (Canada), pp. 10-11 (U.S.S.R.), 
p. 12 ff. (President: United Kingdom), p. 18 ff. (U.S.S.R.). 

During the 900th meeting of the Security Council, while dealing with the Congolese 
question, the President (Italy) ruled with the support of the majority that Guinea 
(a state not a member of the Council, but invited to participate in the meetings) should 
not be given the right to speak on a procedural question. The ruling by the President 
was objected to by the Soviet Union as ‘‘completely irregular and inconsistent with 
the rules of procedure’’ in the light of Art. 37 of the rules of procedure, which does 
not limit to substantive questions alone the right to speak of a non-member state invited 
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by objecting delegates, often in emotional terms, that the rules of procedure 
constitute a guarantee of the minority and therefore may not be disre- 
garded by the majority in a specific case.® 

Although there is a general tendency in U.N. practice to consider the 
rules of procedure binding upon the organ, this viewpoint has never been 
carried to the extreme. The opinion that the rules of procedure are in- 
violable has never succeeded, and, on the contrary, a group of states has 
consistently reaffirmed the view that the organ—that is, the majority—is 
‘‘master of its procedure.’’® Moreover, those of the opposite persuasion 
have often admitted exceptions to the principle of binding rules of pro- 
cedure. Exceptions have been admitted, for example, to the rules con- 
cerning simultaneous or consecutive translation of speeches in the working 
languages of the United Nations,?® the order in which representatives are 
admitted to speak,“ and the reopening of formally terminated discussions.” 





to participate in the meetings of the Council (15 U.N. Security Council, Official Records, 
900th meeting, p. 9). 

Another decision regarding a procedural matter, which was considered invalid by the 
Soviet Union, is that adopted by the majority of the Council during the 989th meeting 
of January 30, 1962. This decision concerned an adjournment of the meeting, under 
Art. 33 of the rules of procedure, before starting the debate on the question as to 
whether certain matters should be placed on the agenda. In this particular case the 
meeting had been called at the request of the U.S.S.R. In the opinion of the U.S.S.R. 
representative, Art. 33 applies only when the agenda has already been approved, and 
therefore may not justify a motion of adjournment designed to bar the adoption of the 
agenda itself on the threshold of the discussion. For the debate, cf. 17 U.N. Security 
Couneil, Official Records, 989th meeting. For other similar cases, cf. 11 ibid., 715th 
meeting, pp. 23-24; ibid., 17th Year, 998th meeting, pp. 21-27. 

8 Besides the cases cited in the preceding notes, cf. the statement made by the Chilean 
representative during the meeting of the Security Council of June 6, 1952, concerning 
a clear violation of the rules of procedure by the President (U.8.8.R.). On that 
occasion the Chilean representative declared: ‘‘I should like to remind the President 
that the rules of procedure have been especially drawn up to protect the rights of the 
minority. Those rules, if correctly interpreted, especially favor the minority to which 
the President frequently belongs. Hence he, more than anyone, should be interested 
in ensuring that the functions of the President are exercised in accordance with the 
rules.?? (Cf. 17 U.N. Security Council, Official Records, 581st meeting, pp. 12-13.) 

9 This opinion is upheld especially by the Western Powers and also by a number of 
other states. Among the many statements, all made in connection with previously 
quoted cases, cf: 4 U.N. Security Council, Official Records, 443rd meeting, p. 34 
(U.S.A.) ; ibid., 444th meeting, pp. 3-4 (Canada); p. 6 (Egypt); pp. 12-13 (President: 
United Kingdom); ibid., llth Year, 715th meeting, pp. 23-24; 9 U.N. General Assembly, 
Official Records, Plenary Meetings, 473rd meeting, No. 121 ff. (President: India). Cf. 
also the statements of the Yugoslav delegate in 5 U.N. Security Council, Official Records, 
461st meeting, pp. 11-12. 

10 Among the many cases of renunciation of the translation prescribed by Arts. 42 
and 43 of the provisional rules of procedure of the Security Council, ef. 3 U.N. Security 
Council, Official Records, 273rd meeting, p. 225; 4th Year, 445th meeting, pp. 30-31; 
16th Year, 956th meeting, p. 26; ibid., 982nd meeting, p. 29. 

11 The provision of Art. 27 of the rules of procedure of the Security Council, for 
instance, has always been given a flexible interpretation. According to this provision 
(The President shall call upon representatives in the order in which they signify their 
desire to speak’’; in some cases, however, this order has been modified in favor of a 
state under a certain accusation or in favor of a member state of the Council or in 
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The fact that in these and similar cases not one state has ever seriously 
insisted on rigid adherence to the rules of procedure can be easily explained 
in terms of practical utility. All those questions were in fact of very little 
importance. However, there is no doubt that such a tendency to disregard 
the rules of procedure in some matters of minor importance contributes to 
a general state of uncertainty about the legal effect of non-compliance. 


IT 


On the basis of these observations, it seems necessary to examine the 
legal effect of non-compliance with the rules of procedure aside from U.N. 
practice and to evaluate the comparative merits of the two tendencies in the 
Assembly and the Council. Within what limits should one tendency be 
preferred to the other? The problem must be dealt with according to both 
the text and the spirit of the Charter. 

The fact that the internal rules of procedure of the General Assembly 
and the Security Council are adopted, and may therefore be modified, by 
simple majority 1° is not sufficient in itself to justify non-compliance with 
the rules of procedure during debates on the adoption of a proposed 
resolution. On the contrary, one could say, as some scholars have pointed 
out,’* that the Charter itself excludes the possibility of non-compliance by 
Articles 21 and 30, which provide that the General Assembly and the 
Security Council ‘‘shall adopt... [their] . . . own rules of procedure.”’ 
In other words, the attribution to the two organs of the competence 
to adopt their own rules of procedure would not have any sense if that 
competence could not be exercised through the adoption of generally bind- 
ing rules and if the creation of ad hoc rules for specific cases were to be 
deemed admissible. By this reasoning, the conclusion would be reached 
that according to Articles 21 and 30 of the Charter every procedure incon- 
sistent with the rules of procedure could be followed only after formal 


favor of a non-member, according to circumstances. Cf. on the subject, 5 U.N. Security 
Council, Official Records, 525th-526th meetings; 8th Year, 639th meeting, pp. 1-2; 15th 
Year, 851st meeting, pp. 7-8; 22nd Year, 1373rd meeting (Doc. S/PV.1373, pp. 2~31). 

12 E.g., during the debate on the Greek question in the Security Council, the President 
decided to admit some delegates to speak after the Council’s resolution to refer the 
question to a subcommittee. The decision of the President was objected to as ‘‘ir- 
regular’? by a member of the Council who, however, desisted from any further challenge. 
Cf. 2 U.N. Security Council, Official Records, 177th meeting, p. 1815 ff. For other less 
important procedural questions which have been discussed in the General Assembly and 
the Security Council, cf., respectively, 1 Repertory of the Practice of the U.N. Organs 
(hereinafter cited as U.N. Repertory), Art. 20, pars, 13-14 (concerning the power of the 
Secretary General to postpone the opening date of a session of the General Assembly 
after separate consultations with each Member) and Repertoire of the Practice of the 
Security Council, Supp. 1952-55, p. 56, cases Nos. 31 and 32. Cf. also, 17 U.N. Security 
Council, Official Records, 998th meeting, p. 18 ff. (concerning the possibility for a non- 
member state which has been invited to participate in the discussion and has presented 
a draft resolution with the support of a Member State, under Art. 38 of the provisional 
rules of procedure, to be allowed to discuss whether parts of the draft should be voted 
on separately, in accordance with Art. 32 of the rules of procedure). 

13 Cf. note 2 above. 14 See Castañeda, op. cit. 33 ff. 
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amendment of those rules. Such a conclusion could find some support in 
several articles of the rules of procedure of the General Assembly and the 
Security Council in force at present. Article 164 of the Assembly’s Rules 
of Procedure states that ‘‘these rules of procedure may be amended by 
a decision of the General Assembly taken by a majority of the members 
present and voting, after a Committee has reported on the proposed amend- 
ment.” For the Security Council, whose Rules of Procedure contain no 
provision regarding amendments, the above-mentioned conclusion could be 
drawn @ contrario from those rules which expressly authorize the organ to 
disregard the prescribed procedure in some specific cases.1° There would 
be no need for such an authorization if the Council had an unlimited 
discretionary power in procedural matters.’® 

It is easy to see the difficulties of inferring that the Charter proscribes 
any, even minimal, derogations from the rules of procedure from the very 
general language that authorizes the Assembly and Council to adopt these 
rules. In our opinion, all that can be drawn from the Charter is a general 
principle favoring objectivity and impartiality in the conduct of the work 
of the two organs. This principle is derived not only from the express 
provision of a competence to adopt internal rules of procedure, which in 
itself contains the idea of a preordained and thus objective regulation of 
procedure, but more especially from the spirit of the Charter and in par- 
ticular from the character that the Charter attibutes to the General As- 
sembly and the Security Council!” Since these are organs whose function 
par excellence is to deal with international problems, situations and disputes 
having a predominantly political nature, the discussion stage of their opera- 
tions assumes an importance equal to, if not perhaps greater than, the stages 
of decision and implementation: hence the need that the discussion be ear- 
ried out in accordance with rules which may impartially guarantee to each 
Member State an effective participation in the work of the organ. The 
principle enunciated above also conforms with the principle of sovereign 
equality of all states, as laid down by Article 2(1) of the Charter.*® 


18 See, for instance, Arts. 5, 31, 36 (which contain the expressions ‘‘normally’’ and 
‘‘ordinarily’’), 48 (‘unless it [the Council] decides otherwise’’) of the provisional 
rules of procedure of the Council. Identical expressions can be found in some articles 
of the rules of procedure of the General Assembly (¢.g., in Art. 67). 

16 Therefore, there is no ground for the position taken by the Yugoslav delegate 
during the meeting of the Security Council of January 13, 1950 (5 U.N. Security 
Council, Official Records, 461st meeting, pp. 11-12). According to the Yugoslav 
delegate, the non-compliance with Art. 18 of the provisional rules of procedure con- 
cerning the order of succession in the presidency of the Council was perfectly admissible 
on that particular occasion in order to prevent the appointment of the Chinese delegate 
to the presidency. The Yugoslav representative justified his position by stating that 
‘*Several rules... [of the provisional rules of procedure] ... include some such 
words as ‘unless it decides otherwise’. The same could be said of all the rules.’?’ 
[siel] 

17 It is therefore our opinion that the principle of which we are speaking could not be 
denied even if the adoption of the rules of procedure by the General Assembly and the 
Security Council were not expressly prescribed by Arts. 21 and 30 of the Charter. 

18 Indeed, Art. 2, par. 1, of the Charter has been invoked more than once, in United 
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In light of the principle of objectivity, we must consider as conflicting 
with the Charter, first of all, those violations of the rules of procedure 
which suppress or seriously restrict the right of the individual state to ex- 
press its opinion and present its proposals. 

For the purpose of clarifying where such violations may occur, it is 
useful to group the rules of procedure of the General Assembly and of the 
Security Council in the following categories: (a) rules which govern the 
admission of the state to the work of the organ, such as rules concerning 
representation and credentials; (b) rules which establish requirements for 
the discussion of a certain matter, such as rules relating to the agenda; 
(c) rules which deal with the course of the discussion and with voting pro- 
cedure. On the basis of these categories of rules there will be a violation 
of the principle of objectivity in the following situations: (a) when the 
state is unjustifiably excluded from the work of the organ, as in the case 
of the violation of Article 29 of the Rules of Procedure of the General As- 
sembly and of Article 17 of the Provisional Rules of the Security Council, 
which allow a representative whose credentials have been questioned to 
participate temporarily in meetings with the same rights as the other rep- 
resentatives; (b) when the state has not been given the opportunity of 
knowing the subject matter of the discussion because, for example, the sub- 
ject does not appear on the agenda; (e) when delegates have been denied 
the right to speak and vote.?® In all these cases what is relevant is not so 
much the violation of the internal rules of procedure as the direct violation 
of the principle of objectivity and therefore of the Charter. The behavior 
of the majority, if contrary to the principle of objectivity, would be un- 
lawful even if by chance it were authorized by a rule of procedure or it 
had been preceded by a formal amendment of these rules. Obviously the 
rules of procedure themselves may not conflict with the Charter and its 
principles.”° 

The principle of objectivity can also be applied to those violations of the 
rules of procedure which, although they do not suppress or impair the 


Nations practice, by those states upholding the inviolability of the rules of procedure 
(for this practice, see Section I above). 

19 We must, therefore, consider illegal the attitude taken by the majority in the case 
of 17 U.N. Security Council, Official Records, 989th meeting (note 7 above), where a 
motion of adjournment sine die was approved at the very opening of the session and 
even before the start of the discussion for the drawing up of the agenda. In that way 
the dissenting minority was deprived even of the possibility of expressing its opinion on 
the adoption of the agenda. 

20 For the same opinion, see Kelsen, The Law of the United Nations 140 ff. (1950); 
Jessup, ‘‘ Parliamentary Diplomacy,’’ loc. cit. 204 (note 3 above); Detter, Law Making 
by International Organizations 50 ff. (1965). Also in the practice of the General As- 
sembly the opinion that the rules of procedure may not be in conflict with the provisions 
and principles of the Charter has often been set forth by general consensus on the ocea- 
sion of proposals for the amendment of the rules of procedure: cf. 1 U.N. Repertory, 
Art. 21, par. 10 ff. A similar situation to the one pointed out in the text arises when 
the majority not only does not comply with the rules of procedure but violates a specific 
provision of the Charter as well. In such a ease the violation of the rule of procedure 
loses its relevance, being overshadowed by the violation of the Charter. 
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rights of the state as we have previously pointed out, yet entail a con 
able modification of the prescribed procedure. This means that : 
mal amendment of the rules of procedure should be necessary whenev 
General Assembly or the Security Council intends to adopt a proc 
essentially at variance with that provided by the rules. It is inconce 
that serious subversion of the procedure could be consistent with the 
for objectivity and impartiality when it is brought about ease by | 
We must thus consider it inadmissible, for example, that the rules o 
dentials be grossly disregarded in a matter such as the competence | 
organ entitled to issue the credentials, or that the deadlines and the k 
majority prescribed for the drawing up and approval of the agenda b 
denly modified,** or that the distribution of functions between the P] 
Meeting and the main committees be abruptly altered,” or again, th 
order of the discussion and the voting procedure be radically change 


iii 


The conclusion drawn from these considerations is that non-comp 
with the internal rules of procedure by the majority of the Gener: 
sembly or the Security Council amounts to a violation of the Charter 
ever it results in the impairment of the individual state’s right to e 
its opinion in the organ or whenever the normal internal procedure i 
ously subverted. Consequently, when this kind of non-compliance o 
it may be invoked as a ground for challenging the legality of a resol 
It is clear that the borderline between one type of non-compliance 
may vitiate a resolution and another which may not cannot be exact 
fined. This lack of definition, not unusual in the written provisions 
Charter, derives from the broadness of the principle of objectivity ax 
partiality, which is the only principle relevant to every situation of a 
non-compliance, and perhaps the only principle of procedure that < 


21 Obviously no question arises in those cases where the rules of procedure the: 
expressly allow a limited non-compliance under particular circumstances (for sc 
amples of provisions of this kind in the rules of procedure of the General Assemt 
the Security Council, see note 15 above), or when the rules of procedure do not 
to be of mandatory character, but rather mere Rechtlinien (cf. Wengler, op. cit. | 

22 We must, therefore, consider illegal the action taken by the majority of the ( 
Assembly in the case of 16 U.N. General Assembly, Official Records, 5th Com 
906th-909th meetings (referred to in more detail, note 6 above), and that of © 
curity Council in the case of 14 U.N. Security Council, Official Records, 847th ani 
meetings (referred to in more detail, note 4 above). In both these cases there he 
a substantial and abrupt violation of Art. 15 of the rules of procedure of the ( 
Assembly and Art. 7 of the provisional rules of procedure of the Security Coun 
cerning the drawing up of the agenda. The same must be said for the other « 
U.N. General Assembly, Official Records, 473rd meeting, No. 121 ff.) referred to, 
above. 

23 The cases referred to in note 5 can be considered as falling under this hypott 
illegal non-compliance with the rules of procedure. 

24 We should, therefore, consider as inadmissible the non-compliance with Art 
the provisional rules of procedure of the Security Council in the case of 4 U.N. S 
Council, Official Records, 443rd and 444th meetings, For more details, see note 7 
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be renounced if the political nature of the General Assembly and of the Se- 
curity Council is to be preserved. 

The reasoning developed up to this point discloses the existence of a legal 
basis for the attitudes of those Members of the United Nations which, as we 
have seen, have systematically condemned non-compliance with the rules of 
procedure and challenged the legality of resolutions thus adopted. This 
seems the more reasonable when we take into consideration that such an 
attitude is not so rigidly maintained in practice as to involve the allega- 
tion of inviolability of the rules of procedure when non-compliance of minor 
importance is involved.”® 

It has been argued in the General Assembly and the Security Council?’ 
that an organ is always ‘‘master of its procedure.’’ This extreme objec- 
tion seems worthy of discussion only because it is in the line of tradition 
peculiar to parliaments and to other deliberative organs of municipal law. 
The objection would be that the Charter, although providing for the adop- 
tion of rules of procedure and therefore for an objective discipline of the 
internal work of the organ, purports to entrust the organ itself with the 
exclusive administration of these rules. According to this opinion, the 
Charter would thus imply that the effects of non-compliance are confined 
to the pre-resolutive phase of the organ’s functions; so that a procedural 
defect, if not remedied after obstruction or the raising of a point of order by 
an individual Member of the organ or by the minority before the adoption 
of a resolution, could never constitute a ground for invalidating the reso- 
lution itself. The parliamentary origin of this opinion is thus apparent. 
It is well known that the dominant opinion among legal authors and jurists 
of different countries is that non-compliance with rules of parliamentary 
procedure does not affect the validity of the statute enacted thereafter.” 
This opinion is rarely abandoned, even when the power of the legislative 
assembly to adopt rules of procedure is founded on express provisions of 
the constitution. Neither is it abandoned when a constitutional provision 
exists which expressly provides for qualified majorities or special proce- 
dures—as compared to those required for the enactment of ordinary laws— 


25 The opinion set forth in the text may be regarded also as a specification of (and as 
an attempt to render less vague) the thesis of those authors who only give relevance to 
the violations of the rules of procedure that are ‘‘important’’ (Wengler, op. cit. 559; 
Sørensen, loc. cit. 93). 

28 See note 9 above. 

27 The opinion is founded on the principle that the legislative assembly is ‘‘the sole 
judge of the lawfulness of its own proceedings’’ (May, edited by Campion and Cocks, 
Treatise on the Law, Privileges, Proceedings and Usage of Parliament 59 ff. (15th ed., 
1950)). This principle, that, for some authors, extends even to the constitutional rules 
regulating the process for the enactment of statutes, is undoubtedly recognized in re- 
gard to the internal rules of procedure. Cf., among many others, Gooch, ‘‘Legal Na- 
ture of the Legislative Rules of Procedure,’’ 40 Virginia Law Review 588 (1925-1926) 
(containing references to American cases); Esposito, La validità delle leggi 297 (reprint 
of 1934 ed., 1964) (with references to the literature of different countries); Vedel, Cours 
de Droit Constitutionnel et d’Institutions Politiques 942 ff. (Paris, 1960-1961); Maunz- 
Dirig, Grundgesetz, Kommentar (1961), Art. 40, pp. 10-11. 
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in order to adopt the internal rules of procedure. Equally widespread is 
the opinion which upholds the irrelevance of non-compliance with rules of 
procedure to the legality of the acts of other collective organs of the state, 
in particular of the administrative organs. 

No clause or element can be found in the Charter in support of the 
opinion that the General Assembly and the Security Council may adminis- 
ter their rules of procedure in the same fashion as a parliament or another 
organ of municipal law. It would be a mistake, moreover, to think that 
this opinion ean be supported by the traditional practice of internal or- 
gans. This is not the place for a detailed analysis, but it should at least 
be pointed out that the practice of domestic organs, which can be summed 
up under the principle of non-interference with the interna corporis,” 
especially on the part of the judiciary, finds its ratson d’étre in peculiar 
organic features which are completely irrelevant to the General Assembly 
and the Security Council. The most important feature is the factual 
separation between the internal and external activity of the organ. The 
rules of procedure in fact, unlike laws and other acts of state organs, do 
not have a general effect on the subjects of the state but are only addressed 
to the limited number of the individual members of the organ. A further 
characteristic feature of a parliamentary system is the independence of 
legislative power from the other branches of government. This last fea- 
ture is of such considerable relevance that some authors believe that, even 
under a constitution which allows judicial review of statutes, parliamentary 
rules of procedure established by the constitution fall under the principle 
of interna corporis and therefore are not subject to the serutiny of the 
courts.®° Obviously, none of these features can be found in the institu- 
tional life of the General Assembly or the Security Council of the United 
Nations. The argument concerning the independence of parliaments can 
be set aside, since it cannot be applied on an international level. Simi- 
larly, the principle of judicial non-interference in legislative proceedings 
ean be set aside, since the judicial function is not well developed in inter- 
national law. It is not even possible to draw a factual distinction between 
the internal and external activity of either the Assembly or the Council, 
that is, between states affected by the resolutions of the two organs and 
states merely bound by the rules of procedure within the organ itself. In 
international organs formed by states, the states themselves are at the same 


28 In Italy, for instance, the constitutionality of a law enacted following a process 
which is in conflict with the rules of procedure of one of the two Chambers is not ques- 
tioned, in spite of the provision of Art. 64 of the Constitution, which requires a special 
procedure (¢.g., absolute majority of the members of the Chamber) for the adoption of 
the rules of procedure, as compared to the process required for the adoption of laws 
(majority of the members present). Cf. Esposito, “La Corte Costituzionale in Parla- 
mento,’’ 4 Giurisprudenza Costituzionale 629 ff. (1959); see also the judgment of the 
Italian Constitutional Court of Sept. 3, 1957 (No. 9), 2 Giurisprudenza Costituzionale 
259 ff. (1957). 

29 By interna corporis we mean the internal procedures of the organ. 

30 This opinion is maintained in Italy by Esposito, ‘‘La Corte Costituzionale in Parla- 
mento,’’ cited above, p. 623 ff. 
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time the only or the primary è% addressees of the resolutions adopted by the 
organ, as well as the only entities capable of challenging the legality of the 
resolutions themselves. It follows that any analogy with parliaments or 
other national organs should be rejected. 


CoNCLUSION 


The thesis according to which the Assembly and the Council may dis- 
regard, in specific cases, thelr internal rules of procedure (adopted under 
Articles 21 and 80 of the Charter) may apparently be supported by reason- 
able arguments. The same is also true, however, of the opposite thesis. 

In favor of the first thesis it could be said that the same majority which 
has adopted the rules of procedure is free to disregard them; furthermore 
adequate flexibility in the application of such rules may, in some situations, 
be necessary. In favor of the other thesis it might be underlined, however, 
that rules of procedure, Inasmuch as they are an outstanding safeguard 
for the minorities, may certainly be amended, but may not be changed 
merely on the occasion of single and specific issues. 

We think that a satisfactory middle point between the two opposite 
tendencies may be found in the existence of a principle of impartiality and 
objectivity, a principle which both the Assembly and the Council must 
follow in their activity. Such principle, which can be derived from the 
Charter, makes it possible, with adequate approximation, to identify those 
cases in which a violation of the rules of procedure must be regarded as 
inadmissible. 


81 We have particularly in mind, as to the Security Council, the position of responsi- 
bility held by the permanent members for the implementation of the Council’s reso- 
lutions. 


INTERNATIONAL PRACTICE REGARDING TRADITIONAL 
FISHING PRIVILEGES OF FOREIGN FISHERMEN IN 
ZONES OF EXTENDED MARITIME JURISDICTION 


By David W. Windley * 


INTRODUCTION 


In recent years, many nations have made claims of extended maritime 
jurisdiction or exclusive control for various purposes, and sometimes have 
claimed sovereignty over areas of sea far beyond the three-mile territorial 
sea traditionally claimed by many nations. A primary objective of many 
of these claims has been control over fishing in coastal waters, with the pur- 
pose of reserving for the exclusive use of fishermen of the coastal state the 
fish resources in the waters claimed, or of controlling the activities of for- 
eign fishermen and possibly exacting fees for the privilege of continued 
fishing. The nature of most claims of authority to regulate the taking of 
fish in coastal waters is such as to exclude foreign fishermen, such claims 
having as their basic purpose unconditional right of exclusion. What 
rights exist for displaced fishermen exist as a matter of comity, t.e., friend- 
ship between friendly nations, and as such form no basis for claims of legal 
right to recompense (although the governments of fishermen who are ex- 
pelled without a phase-out period may justifiably respond in like unfriendly 
manner, enacting restrictive tariffs or similar economic handicaps). Sev- 
eral countries have made provision in their own laws for recognition of 
‘‘traditional’’ or ‘‘historic’’ fishing for foreign fishermen on a basis of 
reciprocity, 2.e., their fishermen would have similar rights in the exclusive 
fisheries zone of the foreign nation whose fishermen were permitted to con- 
tinue fishing. Most such laws have been very recent. The problem is not 
new, however. Problems of access to the North Atlantic fisheries embroiled 
the United States and Great Britain immediately after the Revolutionary 
War, and were not resolved until 1910 by action of the Permanent Court of 
Arbitration at The Hague. Pelagic sealing inflamed relations between the 
United States and other nations in the late 19th century, requiring arbitra- 
tion for settlement. 

The claim of any ‘“‘historic’’ or ‘‘traditional’’ rights or privileges by any 
nation assumes, of course, that the nation claiming such rights or privileges 
recognizes the extended jurisdiction or exclusive control of the coastal na- 
tion. In certain cases, however, agreements have been made between gov- 
ernments where one government did not recognize the claim of the other, 
but agreed to fish in conformity with mutually acceptable provisions while 


* Foreign Affairs Officer, Bureau of Commercial Fisheries. The views expressed 
herein are those of the author, and not necessarily those of any agency of the United 
States Government. 
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reserving its legal position. The following survey illustrates international 
practice regarding acceptance of ‘‘historic’’ or ‘‘traditional,’’ transitional 
or other claims to the right of continued fishing by foreign fishermen in 
waters formerly high seas brought under the jurisdiction or exclusive con- 
trol of a coastal nation. 


UNITED STATES 
United States-Canada: North Atlantic Fisheries 


Agreements existing between the United States and Canada respecting 
recognition of U.S. fishing privileges can be traced to agreements between 
the United States and Great Britain negotiated. after the Revolutionary 
War and the War of 1812, and later subject to final arbitration before the 
Permanent Court of Arbitration at The Hague in 1910. American fisher- 
men attempting to fish after the Revolutionary War in waters south and 
west of Newfoundland and south of Quebee found themselves harassed by 
British authorities. The United States claimed that fishing in these areas 
was a right that U.S. fishermen had enjoyed previously in common with 
other British subjects, which did not end with the creation of the United 
States. The British rejected this contention, and in 1783 the United States 
and Britain signed a treaty wherein the United States renounced its claim 
of a right to fish in these waters in return for Britain’s recognition of the 
‘‘liberty’’ of U.S. fishermen to fish in the disputed areas and to land and 
dry fish on unsettled shores. After the War of 1812 U.S. fishermen found 
themselves again in trouble, the British claiming that the 1783 Treaty had 
expired with the War of 1812. Another treaty was negotiated in 1818 
similar to the 1783 Treaty.? U.S. fishing continued through the 19th cen- 
tury, but bitter disputes continued, mainly concerning such issues as the 
effect on U.S. fishermen of British conservation regulations, the meaning of 
the term ‘‘liberty’’ as used in the treaties, and the width of bays. The 
issue was finally subjected to arbitration in 1910 before the Hague tribu- 
nal, which decided, ¿nter alia, that the grant of liberty to fish off the treaty 
coasts applied within 8 miles from shore, that U.S. fishermen were subject 
to Canadian conservation regulations even beyond 3 miles, and that British 
authorities could require U.S. vessels operating in Canadian territorial wa- 
ters to report to customs houses and pay taxes. The tribunal also proposed 
the establishment of a commission to deal with disputes over contested con- 
servation measures. After the decision, the United States and Britain 
signed a treaty embodying the findings of the tribunal.’ 


1 Treaty of Peace, 1783, Art. III. 1 Malloy 586, at 588. 

2 Convention Respecting Fisheries, Boundaries, and Restoration of Slaves, 1818, 1 
Malloy 631. 3 

8 John Bassett Moore, History and Digest of Arbitrations to Which the United States 
has been a Party 426-494 (Washington: Government Printing Office, 1898); Commen- 
tary (pp. 212-213) in Treaties and Other International Agreements Containing Pro- 
visions on Commercial Fisheries, Marine Resources, Sport Fisheries, and Wildlife to 
which the United States is Party (Washington: Government Printing Office (Senate 
Commerce Committee), 1965); North Atlantic Fisheries: Proceedings of the North 
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United States: Recent Practice 


United States control over fishing was extended beyond 3 miles from 
shore in recent years, by two sets of acts: (1) in 1964, by the entry into ef- 
fect of the Convention on the Continental Shelf on June 10, 1964,* and pas- 
sage of Public Law 88-308 of May 20, 1964, making it unlawful for foreign 
fishermen to take continental shelf species; and (2) passage on October 14, 
1966, of Public Law 89-658,° establishing a 9-mile zone contiguous to the 
3-mile U.S. territorial sea, in which zone the U.S. ‘‘will exercise the same 
exclusive rights in respect to fisheries as it has in its territorial sea, subject 
to the continuation of traditional fishing by foreign states within this zone 
as may be recognized by the United States.’’7 The convention extends for 
member states ‘‘sovereign rights for the purpose of exploring it [Conti- 
nental Shelf] and exploiting its natural resources,’’* Living resources of 
the continental shelf were defined as ‘‘organisms which, at the harvestable 
stage either are immobile on or under the seabed or are unable to move 
except in constant physical contact with the seabed or subsoil.’’® The 1964 
U.S. law used similar language and was meant, inter alia, to implement the 
convention. In 1964 and 1965, the U.S. negotiated initial agreements with 
Japan and the U.S.S.R. over fishing in the eastern Bering Sea for king 
crab (claimed by both the U.S. and the U.S.S.R. as a continental shelf re- 
source) and in 1967 signed initial agreements with Japan, the U.S.S.R., 
and Mexico over fishing by fishermen of those countries in the U.S. 9-mile 
contiguous fisheries zone. 


United States-U S.S.R.: King Crab Fishery 


Representatives of both countries met in Washington in January, 1965, 
to discuss continuance of the Soviet fishery. Both nations were parties to 
the Convention on the Continental Shelf and both agreed that the king 
crab qualified as a continental shelf resource, therefore subject to the ex- 
clusive use and control of the state upon whose shelf it occurred. The 
United States disagreed that the Soviet king crab fishery qualified as a 
traditional fishery, but recognized (1) an abrupt cessation of the Soviet 
king crab fishery would work an economic hardship upon the U.S.S.R., and 
(2) the king crabs were not being fully utilized by the U.S. fishermen. By 


Atlantic Fisheries Arbitration Before the Permanent Court of Arbitration (Washing- 
ton: Government Printing Office, 1912, 12 volumes) (also cited as Senate Doc. 870, 61st 
Cong., 3d Sess.); Agreement adopting, with certain modifications, the rules and method 
of procedure recommended in the award of September 7, 1910, of the North Atlantic 
Coast Fisheries Arbitration, Signed at Washington July 20, 1912; entered into force 
November 15, 1912 (37 Stat. 1634; Treaty Series, No. 572; III Redmond 2632). 

4T LAS., No. 5578; 52 AJL. 858 (1958). 

5 Fishing in United States Territorial Waters and for Continental Shelf Resources by 
Foreign Flag Vessels; Prohibition (78 Stat. 194); 58 A.J... 1090 (1964). 

6 Act Establishing a Contiguous Fisheries Zone beyond the Territorial Sea of the 
United States, 1966 (80 Stat. 908); 61 A.J.LL. 658 (1967). 

7 Sec. 1. 8 Art. 2(1). 

e Art. 2(4). 
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an agreement signed February 5, 1965,2° the United States allowed the 
U.S.S.R. to continue its king crab fishery for two years, subject to (1) a 
reduced catch, (2) reciprocal rights of boarding king crab fishing vessels, 
to observe enforcement of the agreement, (3) exchange of scientific data on 
the exploited stocks, (4) delimitation of an area where king crab could be 
fished by crab pots only (a gear used only by U.S. fishermen), and (5) no 
Soviet king crab fishing south of the Aleutian Islands. The agreement was 
renegotiated in January, 1967, with the U.S.S.R. accepting a further re- 
duction in catch, and again in January, 1969, with the U.S.S.R. accepting 
a still further reduction in catch and an increased area where only crab 
pots could be fished for king crab, and a quota on the catch of tanner erab.?? 


United States-Japan: King Crab Fishery 


Both sides met in Washington in November, 1964. Japan, not a party to 
the Convention on the Continental Shelf, maintained that the king crab 
was a high seas fisheries resource and not subject to the exclusive use and 
control of the United States. Both sides reserved their legal positions, but 
in an exchange of notes November 25 Japan agreed to reduce its catch and 
to provide scientific data on its fishery.1* Also, an area was delimited for 
the use of crab pots exclusively, a gear used only by U.S. fishermen. The 
agreement was renegotiated in December, 1966-January, 1967, with Japan 
agreeing to a further reduction in catch,* and again in December, 1968, 
with Japan agreeing to a still further reduction in catch and an increased 
area for the exclusive use of crab pots, and to the adoption of measures 
relating to fishing for tanner crabs.” With regard to conflicts between 
Japanese and Soviet fishermen engendered by their competition for U.S. 
king crabs, the U.S. informally provided its good offices to both during the 


10 Agreement between the Government of the United States of America and the Gov- 
ernment of the Union of Soviet Socialist Republics Relating to Fishing for King Crab, 
Feb. 5, 1965, T.I.A.S., No. 5752; 4 Int. Legal Materials 359 (1965). 

11 Agreement for Extending the Validity of the Agreement of February 5, 1965, be- 
tween the Government of the United States of America and the Government of the 
Union of Soviet Socialist Republics relating to Fishing for King Crab, signed at Wash- 
ington, Feb. 13, 1967 (with exchange of letters), T.I.A.S8., No. 6217. 

12 Agreement between the United States of America and the U.S.S.R. Extending and 
Amending the Agreement of February 5, 1965, as extended, relating to Fishing for 
King Crab, signed at Washington, Jan. 31, 1969, T.I.A.8., No. 6635. 

18 Agreement between the United States of America and Japan relating to Fishing 
for King Crab, November 25, 1964, T.I.A.S., No. 5688; 4 Int. Legal Materials 157 
(1965). 

14 Agreement Amending and Extending the King Crab Agreement of November 25, 
1964, between the Government of the United States of America and the Government of 
Japan, effected by exchange of notes at Washington, November 29, 1966, T.LA.S., 
No. 6155. 

15 Agreement between the United States of America and Japan Amending and Ex- 
tending the Agreement of November 25, 1964, as amended and extended, regarding the 
King Crab Fishery in the Eastern Bering Sea, effected by exchange of notes at Wash- 
ington, December 23, 1968, T.I.A.S., No. 6601. 
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1966-1967 renegotiations and succeeded in having both sides agree to fish 
in different areas, which they later confirmed by separate agreements.7® 


United States-U S.S.B.: U.S. Contiguous Fisheries Zone 
(1) U.S. West Coast: 


Representatives of the United States and the U.S.S.R. met in Washington 
in January and February, 1967, to discuss Soviet fishing in the 3 to 12- 
mile contiguous fisheries zone, and to discuss simultaneously Soviet fishing 
beyond 12 miles on stocks important to U.S. fishermen. An agreement was 
signed February 18, 1967, allowing Soviet fishing for one year within 12 
miles in various areas off the coast of Alaska, and providing for Soviet ves- 
sels to anchor and transfer catch and other goods within various areas.!" 
The U.S.S.R. agreed to reduce fishing effort in certain areas beyond 12 
miles, including an area off the mouth of the Columbia River important to 
U.S. sport fishermen. Both sides agreed to limit fishing in certain areas 
beyond 12 miles and to intensify research on exploited species, and to meet 
later to discuss continuance of the agreement. In December, 1968, rep- 
resentatives of both governments met in Washington and negotiated a 
further 2-year agreement,’® with significant changes. Both governments 
agreed to restrict fishing for certain species during the winter months in 
six locations lying between the 200 to 450-meter isobaths, and to take other 
measures to protect these species during the remainder of the year. The 
Soviets agreed not to trawl on important halibut and king crab grounds 
during certain periods. The United States agreed to allow Soviet loading 
operations in three additional localities within the U.S. contiguous fisheries 
zone, and to allow Soviet fishing within the contiguous zone in certain areas 
along the Aleutian Islands. 


(2) U.S. East Coast: 


Following separate discussions in the United States and Moscow over the 
effect of Soviet offshore fishing (beyond 12 miles) off the U.S. mid-Atlantic 
coast on populations of red hake and other fishes, representatives of the 
United States and the U.S.S.R. signed a l-year agreement in Moscow in 


16 Arrangement between Japan and the U.S.S.R. on Division of King Crab Fishing 
Grounds in the Eastern Bering Sea (note verbale). Japan 1967, Fishery Agency, 
International Fishery Treaty Collection (English) 83. As of January, 1969, no cita- 
tion was available from Soviet sources. 

17 Agreement between the Government of the United States of America and the Gov- 
ernment of the Union of Soviet Socialist Republics on Certain Fishery Problems in 
the Northeastern Part of the Pacific Ocean off the Coast of the United States of 
America, signed at Washington, February 13, 1967 (with exchange of letters), T.I.A.S., 
No. 6359. 

18 Agreement between the United States of America and the U.S.S.R. Amending and 
Extending the Agreement of February 13, 1967, as extended, on Certain Fishery Prob- 
lems in the Northeastern Part of the Pacifice Ocean off the Coast of the United States 
(with exchange of letters), signed at Washington, January 31, 1969, T.I.A.S., No. 6636. 


1969] TRADITIONAL FISHING PRIVILEGES OF FOREIGN FISHERMEN 495 


November, 1967.1° Inter alia, the agreement provided for a moratorium on 
Soviet and U.S. fishing (except for vessels under 110 feet or vessels fishing 
for shellfish) between January 1 and April 1, 1968, in a 4600-square-mile 
area beyond 12 miles off Long Island; for the total catch in the ‘‘mid- 
Atlantic bight” area south of 39 degrees north latitude?’ not to exceed the 
1968 catch; and for fishermen of both countries not to conduct specialized 
fisheries for certain species in the mid-Atlantic area. In return, the United 
States granted the U.S.S.R. the privilege of fishing within the 3 to 12-mile 
contiguous fisheries zone between January 1 and April 1, 1968, in a 10-mile 
long area along central Long Island, and of conducting loading operations 
among fishing vessels within the contiguous fisheries zone in areas off New 
Jersey and Long Island during specified periods. The agreement was re- 
negotiated in December, 1968, resulting in a 1-year agreement signed De- 
cember 13 in Washington.” The later agreement generally continues the 
regime established under the earlier agreement, notable differences being a 
southward extension of the abstention zone, and minor changes with respect 
to species, 


United States—Japan: U.S. Contiguous Fisheries Zone 


By an exchange of notes May 9, 1967, the Japanese Government agreed to 
curtail certain operations of Japanese fishermen within various areas of the 
8 to 12-mile U.S. contiguous fisheries zone, and to limit some fisheries alto- 
gether.2* The Japanese note did not recognize the exclusive control of the 
United States over fishing in the 3 to 12-mile zone. The agreement con- 
tinued in effect until December 31, 1968, and was renegotiated in November 
and December, 1968. Pursuant to an exchange of notes December 23, 
Japan agreed to continue curtailing the activities of its fishermen in cer- 
tain areas of the U.S. contiguous fisheries zone, and to curtail Japanese 
fishing in certain areas adjacent to the contiguous zone.*® The number of 


18 Agreement between the Government of the United States of America and the Gov- 
ernment of the Union of Soviet Socialist Republics on Certain Fishery Problems on 
the High Seas in the Western Areas of the Middle Atlantic Ocean, signed at Moscow 
November 25, 1967, T.L.A.8., No. 6377; 18 U. S. Treaties 2864; 7 Int. Legal Materials 
144 (1968). 

20 The southern boundary of Subarea 5 of the Convention Area of the International 
Convention for the Northwest Atlantic Fisheries, T.LA.8., No. 2089; 6 Int. Legal 
Materials 760 (1967). Both the U. S. and the U.S.S.R. are parties to this convention. 

21 Agreement between the United States of America and the U.S.S.R. on Certain 
Fishery Problems on the High Seas in the Western Areas of the Middle Atlantic Ocean, 
signed at Washington December 13, 1968, T.I.A.S., No. 6603. 

22 Apreement between the Government of the United States of America and the Gov- 
ernment of Japan relating to Certain Fisheries (except Salmon Fisheries) off United 
States Coasts, effected by exchange of notes at Tokyo, May 9, 1967; Agreement between 
the Government of the United States of America and the Government of Japan relating 
to Salmon Fishing in Waters Contiguous to the United States Territorial Sea, effected 
by exchange of notes at Tokyo, May 9, 1967, T.LA.8., No. 6287; 6 Int. Legal Materials 
745 (1967). 

23 Agreement between the United States of America and Japan amending and ex- 
tending the Agreement of May 9, 1967, concerning Fisheries (except Salmon Fisheries) 
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areas within the contiguous zone where Japanese offloading operations were 
permitted was increased from two to five. 


United States~-Mexico: US. and Mexican Contiguous Fisheries Zones 


Following enactment by both countries in 1966 of legislation extending 
control over fisheries to 12 miles from shore, the United States initiated dis- 
cussions concerning continuance of United States fishing in the Mexican 
9 to 12-mile contiguous fisheries zone. Following discussions in 1967, in 
Washington in May and in Mexico City in September, notes were exchanged 
October 27 in Washington effecting an agreement providing for reciprocal 
fishing for American and Mexican fishermen off each other’s coasts during 
the 5 years commencing January 1, 1968.7 Both countries continued to 
reserve their positions on the breadth of the territorial sea, Mexico claim- 
ing 9 miles and the United States 3 miles. The agreement thus applied 
only to fishing in the waters between 9 and 12 miles off each other’s coasts. 
The agreement lists the species which each country claims its fishermen 
traditionally fished in the 9 to 12-mile zones off each country’s coasts, and 
contains the following provisions: (1) the total catch of each species by 
fishermen of each country in the fishery zone of the other during the 5 years 
commencing January 1, 1968, shall not exceed the total catch during the 5 
years preceding that date; (2) continuation of recreational fishing by 
United States citizens in the Mexican fishery zone during the 5-year period; 
(3) extensive exchange of data on the areas in which traditional fishing was 
carried on and the volume of catch for the 5 years preceding January 1, 
1968, together with numbers and types of vessels used, and names of ves- 
sels to operate under the agreement; (4) annual meetings to review opera- 
tion of the agreement, and annual reports on volume of catch and areas 
fished; and (5) intergovernmental co-operation in studies of stocks of fish 
and shrimp of common concern off the coasts of Mexico, in line with the 
Convention on Fishing and Conservation of the Living Resources of the 
High Seas. Hach country retains the responsibility of enforcing the 
agreement within its claimed fisheries zone, and the agreement may be 
ended by either party upon 6 months’ notice, after the agreement has been 
in effect for one year. 


LATIN AMERICA 
Argentina 


In early 1967, the Argentine Government claimed as territorial sea ad- 
jacent waters out to 200 miles, measured from an extreme system of straight 


off the United States (with agreed minutes), effected by exchange of notes at Wash- 
ington, December 28, 1968, T.I.A.S., No. 6600. 

24 Agreement between the United States of America and the United Mexican States 
on Traditional Fishing in the Exelusive Fishery Zones Contiguous to the Territorial 
Seas of both Countries, effected by exchange of notes at Washington, October 27, 1967, 
T.LA.S., No. 6359; 18 U. S. Treaties 2724; 7 Int. Legal Materials 312 (1968). 

25 T.T.A.8., No. 5969; 52 A.J.I.L. 851 (1958). Both Mexico and the United States 
are parties. 
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baselines.2 Pursuant to an accompanying Presidential Decree, regulations 
on foreign fishing within the area were to be issued within 90 days of the 
date of passage of the law.?” In the interim, the Chief of Naval Opera- 
tions was empowered to issue fishing permits to foreign-flag vessels fishing 
in the zone beyond 12 miles, and to verify that the vessels comply with the 
requirements of the Convention on Safety of Life at Sea. For an inspec- 
tion fee, the Argentine Government charged 10,000 pesos (U.S. $28.57). 
Foreign fishing vessels were required to report their positions daily, and to 
comply with all regulations within 15 days of entering the waters claimed 
by Argentina. The attitude of the Argentine Government was further 
clarified by a pair of actions undertaken later in the year. By terms of an 
October law, fishing within 12 miles of the coast was reserved for Argentine 
fishermen; also, foreign fishing companies willing to invest in the Argentine 
fishing industry or operate from Argentine soil were granted various in- 
ducements and benefits, including tax reductions and freedom from import 
restrictions on certain items.” By terms of a November Presidential De- 
eree, control over foreign fishing was considerably stiffened, with foreign 
fishing vessels required to register with the Argentine Coast Guard within 
60 days, to report their positions daily, and to pay stiff licensing and regis- 
tration fees.2° Huge fines of up to U.S. $100,000 were provided for offend- 
ers. The provisions of the deeree have been rigidly enforced. 


Chile-Ecuador—Peru 


Pursuant to conventions agreed to in 1953 and 1954, these nations agreed 
to maintain, and recognize among themselves, sole sovereignty over the sea 
to a distance of not less than 200 nautical miles from the coast. These 
agreements provided also for exclusive use of fish within 12 miles by na- 
tionals of the coastal states, and for a 10-mile buffer zone on either side of 
a 12-mile maritime boundary between the states wherein fishermen would 
not be punished for straying. None of these countries, however, has 
granted fishing privileges in the 12 to 200-mile zone to either of the other 
two. 


26 Ley No. 17094 of Dec. 29, 1966; Boletin Oficial, Jan. 10, 1967; 6 Int. Legal Ma- 
terials 663 (1967). 

27 Decreto No. 5106 of Dee. 10, 1966; Boletin Oficial, Jan. 13, 1967. 

28 Ley No. 17,500 of Oct. 25, 1967; Boletín Oficial, Oct. 31, 1967; 7 Int. Legal Ma- 
terials 324 (1968). 

28 Decreto No. 8802 of Nov. 24, 1967; Boletín Oficial, Nov. 24, 1967. 

30 ff Declaracion Sobre Zona Maritima,’’? Aug. 18, 1952, XIV Revista Peruana de 
Derecho Internacional 104-105 (No. 45, Jan—June, 1954); translation in LI U. S. 
Naval War College, International Law Situation and Documents 1956 (1957) 265-267; 
and Final Act of the Second Conference on the Exploitation and Conservation of the 
Maritime Resources of the South Pacific, Lima, Dec, 1-4, 1954, together with Spanish 
texts of Agreements signed, XIV Revista Peruana de Derecho Internacional 267, 276- 
286 (No. 46, July~Dec., 1954). Text of the agreements in English are published in LI 
U. S. Naval War College, International Law Situation and Documents 1956 (1957) 
275-282 (in 4 Whiteman 1090, 1098, accompanied by exeellent résumé). 
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Mexico 


On January 20, 1967, the President of Mexico signed a law extending 
Mexico’s jurisdiction over fishing to 12 miles, or 3 miles beyond her 9-mile 
territorial sea.24 Fishermen of governments whose fishermen traditionally 
fished in this 9 to 12-mile contiguous zone were allowed to continue their 
operations for a 5-year-period beginning a year after the signing of the bull, 
or until January 20, 1973. 


Mexico—Japan 


In late January and early February, 1968, Mexican and Japanese offi- 
cials met im Tokyo to discuss continuance of Japanese fishing in waters 
within 12 miles of the Mexican coasts. An agreement was signed provid- 
ing for continuance of Japanese long-line fishing for tunas and billfishes 
between 9 and 12 miles from shore in certain areas off the Mexican Pacific 
coast, through December 31, 1972.3? Japanese fishing is not allowed within 
12 miles on the Gulf of Mexico and Caribbean coasts, nor along certain sec- 
tions of the west coast, particularly near resorts, where Japanese fishing in 
the past excited the wrath of sport fishermen. Only such Japanese vessels 
may fish as are specifically licensed by the Japanese Government, and that 
government must annually report to Mexico the vessels licensed for the 
fortheoming year and the catch by Japanese fishermen the previous year. 
Total catch over the 5-year period of the agreement must not exceed 15,500 
metric tons of named species (not including catch of incidental species), 
the catch of which, as far as possible, will be distributed proportionally over 
the period. The governments may agree on conservation regulations to be 
applied to Japanese vessels fishing under terms of the agreement when such 
regulations are agreed to be necessary and have been recommended by in- 
ternational organizations to which either government is party, or are taken 
pursuant to international agreements to which either government is party. 
Both governments reserve their positions on the breadth of the territorial 
sea and the jurisdiction of a coastal state over fisheries, Japan continuing 
to maintain that neither a state’s territorial sea nor jurisdiction or exclu- 
sive control over fisheries extends more than 3 miles from shore. 


Nicaragua 


The constitution adopted by Nicaragua on April 5, 1965, provides for 
control over fishing within 200 miles of shore. There is no provision for 
continuance of traditional fishing, but the Nicaraguan Government has in- 
dicated its willingness to discuss the subject with interested governments. 


31 Ley Sobre la Zona Exclusiva de Pesca de la Nación, Diario Oficial, January 20, 
1967. See p. 496 above. 

32 Convenio entre el Japon y los Estados Mexicanos sobre Pesca por Embarcaciones 
Japonesas en las Aguas Contiguas al Mar Territorial Mexicano, Japan, 1968: Ministère 
des Affaires Etrangéres, Collection des Traités, No. 1757, July 1968: 1-12 (Spanish 
and Japanese texts). As of January, 1969, no citation was available from Mexican 
sources, 
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Panama 


In early 1967, the Panamanian Congress passed legislation creating a 
200-mile territorial sea. The legislation cites the Chile-Ecuador-Peru 
200-mile agreement and notes that Panama shares the principles and pur- 
poses of that agreement. No provision is made for recognition of con- 
tinued traditional fishing by foreign fishermen. 


EUROPE 
Denmark-United Kingdom 


Relative to a dispute between Denmark and the United Kingdom in 1960 
concerning Danish fishing limits, an agreement was reached between the 
two nations providing: (1) the United Kingdom would not dispute excelu- 
sion of U.K. vessels in some areas within 12 miles of the Faroe Islands, and 
(2) Denmark would not object to U.K. trawling operations in some areas 
between 6 and 12 miles from the Danish coast. Denmark terminated the 
agreement in 1963. Fishery relations between the two nations are now 
controlled by the North Sea Fisheries Convention. 


Iceland-Umted Kingdom 


From 1859 to 1901, Iceland claimed a territorial sea of 1 Danish mile or 
4 nautical miles. In 1901 the United Kingdom and Denmark signed an 
agreement reducing Icelandic fishery limits to 8 miles. In 1948 the Ice- 
landic Ministry of Fisheries was empowered to declare conservation zones 
and in October, 1949, the United Kingdom was given 2 years’ notice that 
the 1901 agreement would be terminated. In April, 1950, the Ministry 
issued a law providing a 4-mile zone of exclusive fisheries jurisdiction off 
the north coast, and prohibiting all trawling and Danish seining in that 
area. The law was to become effective on June 1, 1950, for all foreign na- 
tions but the United Kingdom, and for the United Kingdom on October 3, 
1951. On March 19, 1952, the Ministry issued another law prohibiting all 
trawling and seining within a 4-mile zone delimited from straight baselines 
drawn all around the island. The United Kingdom protested, suggesting 
that Iceland modify its 4-mile zone and its straight baseline system; also it 
claimed right to compensation for interference with U.K. trawling in areas 
the United Kingdom considered high seas. On June 30, 1958, Iceland ex- 
tended its fishery jurisdiction to 12 miles measured from a system of 
straight baselines. After U.K. trawlers continued to operate under the 
protection of U.K. warships, Iceland published a White Paper in 1959, 
saying that the United Kingdom was the only country which had tried to 
prevent enforcement of Iceland’s claim, and it had done so only against 
Iceland, not against other countries making similar claims, notably the 
U.S.S.R. In 1960 U.K. trawlers were withdrawn pending discussions at 
the Geneva Conference on the Law of the Sea. Negotiations were begun in 


83 Ley No. 31 of Feb. 2, 1967 (unnamed); Gaceta Oficial, Feb. 14, 1967. 
844 Whiteman 1180. 
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1960, and in April the Icelandic President granted ‘‘amnesty’’ to past U.K. 
violations of Icelandic fishing limits. An agreement was coneluded, pro- 
viding for (1) the baselines to be drawn in, (2) a 3-year phase-out for U.K. 
trawling operations in certain areas of the outer 6 miles, and (3) immedi- 
ate withdrawal of U.K. trawlers in other areas. 


North Sea Fisheries Convention 


In March, 1964 the representatives of Austria, Belgium, Denmark, 
France, Germany, Ireland, Italy, Luxembourg, The Netherlands, Portugal, 
Spain, Sweden, and the United Kingdom signed in London a convention 
‘‘to establish a fisheries regime of a permanent character.” Salient provi- 
sions of this agreement were (1) recognition of the exclusive right of a 
coastal state to fishing within 6 miles of the baseline from which the 
territorial sea is measured, (2) right of fishing between 6 and 12 miles to 
be shared by a coastal state and other contracting parties whose vessels 
‘*habitually fished in that belt between Ist January, 1953, and 31st Decem- 
ber, 1962,’’ and (8) a guarantee from contracting parties with such tradi- 
tional privileges not to direct their fishing effort in the outer belt toward 
stocks of fish or fishing grounds substantially different from those tradi- 
tionally exploited. Any rights extended by a contracting party to non- 
contracting parties or to another contracting party unable to claim tradi- 
tional fishing privileges extend automatically to all contracting parties. 
Concerning fishermen displaced from the inside 6-mile belt, each contracting 
party ‘‘shall grant to such fishermen the right to fish in that belt for a 
transitional period, to be determined by the Contracting Parties con- 
cerned.” ‘‘Voisinage’’ (neighborhood) agreements may continue. A con- 
tracting party may exclude certain areas from operation of these articles if 
a local population is ‘‘ wholly dependent upon coastal fisheries,” but only 
with the agreement of all other contracting parties. 

Two phase-out agreements were annexed to the convention: 


(1) United Kingdom: Belgium, France, Germany, Ireland, and The 
Netherlands—until 1966 the latter could fish within 3 miles of the 
U.K. coast, and until 1967 within 3 miles of straight baselines or bay 
closing lines exceeding 10 miles. 

(2) Ireland: Belgium, France, Germany, The Netherlands, Spain, and 
the United Kingdom—same agreement. 


Both of these agreements provide that during the transitional period the 
foreign fishermen will not extend their ‘‘habitual’’ operations within either 
the inside or outside belts.*¢ 


85 Ibid. 1154-1178. See Exchange of Notes Settling the Fisheries Dispute between 
the Government of the United Kingdom of Great Britain and Northern Ireland and the 
Government of Iceland, Brit. Treaty Series, No. 17 (1961), Cmnd. 1328; 397 U.N. 
Treaty Series 275. 

36 Final Act of the European Fisheries Conference, London, Dee. 3, 1963, to March 
2, 1964, with Fisheries Convention, Protocol of Provisional Application, and Agree- 
ments as to Transitional Rights, in 58 A.J... 1068-1081 (1964); 4 Whiteman 1038- 
1042. 
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Norway-Umited Kingdom 


After the International Court of Justice decided the Anglo—Norwegian 
fisheries case, the two nations agreed in 1961 to a phase-out of U.K. fisheries 
in the outer 6 miles of a 12-mile belt.*7 The United Kingdom would have 
until 1970 to complete its operations except for certain areas specified in 
the agreement. After the 1964 North Sea Fisheries Convention was signed, 
the United Kingdom signed an agreement with Norway allowing the 
Norwegians to continue their dogfish and basking shark fisheries in certain 
areas off the United Kingdom in the outer 6 miles until 1985, but within 
3 miles (a) until 1966 off land, and (b) until 1967 off bays with a closing 
line greater than 10 miles, or where straight baselines exceeded 10 miles.** 


Spain 


On April 8, 1967, Spain extended its fisheries jurisdiction to 12 miles 
from the low-water mark of all coasts under Spanish sovereignty.®® The 
law generally follows the pattern established by the 1964 European 
Fisheries Convention. Within (a) coast—3 miles, fishing is reserved for 
Spanish nationals; (b) 3-6 miles, fishing will be permitted temporarily 
by foreign nationals who habitually fished the area from January 1, 1953, to 
December 31, 1962, in accordance with separate agreements with the govern- 
ments concerned; and (ce) 6-12 miles, fishing is permitted by foreign 
nationals as above, provided reciprocal rights are granted Spanish nationals 
and providing foreign fishermen do not exceed their habitual catch and/or 
fish in areas not previously fished. Continuance of Japanese fishing within 
12 miles off Spanish possessions, particularly the Canary Islands and 
Spanish Sahara, was discussed extensively between the Spanish and 
Japanese Governments, but no agreement was reached.*° 


U.S.S.R -United Kingdom 


The U.S.S.R. delimited a 12-mile territorial sea June 15, 1927,“ and 
a concurrent 12-mile zone of exclusive fisheries jurisdiction September 25, 
1935. Fishing was to be allowed in this area only by permission of the 


37 Fishery Agreement of November 17, 1960, between the Government of the United 
Kingdom of Great Britain and Northern Ireland and the Government of the Kingdom 
of Norway, Brit. Treaty Series, No. 25 (1961), Cmnd. 1352; 398 U.N. Troaty Series 
190-194; 4 Whiteman 1181. 

88 Fishery Agreement of September 28, 1964, between the Government of the United 
Kingdom of Great Britain and Northern Ireland and the Government of the Kingdom 
of Norway, 4 Int. Legal Materials 163-164 (1965); 4 Whiteman 1182. 

89 Law No. 20/1967 of April 8, 1967. 

40 Letter of Oct. 25, 1968, to author from Direceién General de Pesca Maritima. 

41 Ordinance of June 15, 1927, Sobranii zakonov Rasporiazhenii, No. 62, p. 1220 
(Moscow, Nov. 19, 1927). Some authors disagree on the sequence of Soviet actions 
during this period. This account is from Whiteman. For a detailed study of Russian 
practice in delimiting the maritime domain, see Butler, ‘‘The Legal Regime of Russian 
Territorial Waters,’’ 62 A.J.I.L. 51 (1968). 

42 Ordinance of Sept. 25, 1935, Sobranii zakonov Rasporiazhenii, No. 50, p. 743 
(Moscow, Oct, 5, 1935). 
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Soviet Government. An agreement in 1930 between the United Kingdom 
and the U.S.S.R. provided for U.K. fishermen to fish within 3 miles of 
specified areas of the Russian coast, and continued until January, 1953.43 
A second U.K.—-U.S.S.R. agreement of May 25, 1956, allowed U.K. fishing 
vessels to ‘‘fish, sail freely, and anchor’’ in certain parts of the Barents 
Sea and within 3 miles of the coast.*4 The agreement terminated in 1962, 
due to British objection to annual renegotiations and the low productivity 
of the areas where they were allowed to fish.*® 


OTHER PRACTICE 
South Africa 


South Africa in 1963 proclaimed its authority to control fishing within 
12 miles of the coasts of South Africa and Southwest Africa, and excluded 
all foreign fishermen.*® No claims of traditional fishing privileges were 
recognized on the grounds that all foreign fishing was of recent occurrence, 
t.e. since 1960-1961, and thus insufficient for such a claim. 


New Zealand-Japan 


On January 1, 1966, New Zealand extended its authority to control 
fishing to 12 miles from shore and excluded foreign fishermen.*7 Japan 
protested its loss of ‘‘traditional’’ fisheries and proposed submitting the 
issue to the International Court of Justice.*® After extensive diplomatic 
efforts culminating in two weeks of negotiation in May—June, 1967, agree- 
ment was reached on an instrument signed July 12 in Wellington, provid- 
ing for termination of Japanese fishing between 6 and 12 miles from shore, 
except for properly licensed bottom long-line fishing as might separately 
be agreed between the two governments, until December 31, 1970, off North 
Island and in certain areas off South Island.*® Both governments retained 
authority to enforce the agreement, with specific arrangements to be estab- 
lished by separate agreement. In separate notes exchanged July 12, both 
governments agreed on (a) no more than 17 Japanese bottom long-liners to 
be licensed to fish at any one time, with as many as 16 to be as large as 
DOO gross tons and one of 700 gross tons (any replacements to be of same 
size-class as replaced vessel), and (b) primary Japanese responsibility for 
enforcement, with New Zealand authorities to notify Japanese authorities 


43 In 4 Whiteman 981; 25 Martens N.R.G. 3d Ser. 143. 

44 Fisheries Agreement between the United Kingdom and the Union of Soviet Socialist 
Republics, and Minute, signed at Moscow May 25, 1956, and Exchange of Notes May 
25, 1956, on Territorial Waters. Brit. Treaty Series, No. 36 (1957), Cmnd. 148; 266 
U.N, Treaty Series 210-215. 

454 Whiteman 982. 

48 The Territorial Waters Act; Law No. 87 of 1963. 

47 Territorial Sea and Fishing Zone Act of 1965; Law No, 11 of September 10, 1965; 
5 Int. Legal Materials 1 (1966). 

48 Statement by the New Zealand Prime Minister on Japanese Fishing, Mareh 28, 1966. 

49 Agreement on Fisheries between New Zealand and Japan (with Related Documents), 
Wellington, July 12, 1967; No. A-10; 6 Int. Legal Materials 736 (1967). 
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of infringements. Japan agreed also to provide New Zealand with lists 
of vessels licensed to fish in New Zealand waters, expected dates of opera- 
tion, and to take measures to prevent capture of snapper less than 10 inches 
fork Iength. 


Austraha—Japan 


Following the entry into force on January 31, 1968, of an Australian law 
creating a 8 to 12-mile zone of exclusive fisheries jurisdiction contiguous 
to the Australian 3-mile territorial sea,” Japanese and Australian repre- 
sentatives began discussions in February, 1968, in Canberra to negotiate 
continuance of Japanese fishing activities in the new zone. After pro- 
tracted negotiation, agreement was reached November 27 on an instrument 
providing for continuance of Japanese tuna fishing in various arcas of the 
contiguous zone off Australia, the Territory of Papua, and the Trust 
Territory of New Guinea.®t Pursuant to the agreement, Japanese tuna 
fishing may continue in specified areas of the treaty coasts until November 
27, 1975, in the Tasman Sea, the Coral Sea, and certain areas of the Indian 
Ocean, and until November 27, 1971, in other areas in the Indian Ocean, all 
at levels not to be increased beyond the average annual catch of years 
1963-1967. Also, Japanese tuna vessels are allowed to enter specified Aus- 
tralian ports to secure supplies until November 27, 1975. Japan will pro- 
vide Australia annual records of the catch from the designated waters, and 
will enforce the agreement upon its fishermen (Australian authorities may 
board Japanese vessels to ascertain whether the agreement is being ob- 
served). Both governments reserve their positions on the jurisdiction of 
a coastal state over fisheries, Japan having maintained that international 
law allows control no further than three miles from shore. Japancse 
vessels licensed to fish in the cited areas will make annual payments not to 
excced A$100 to pay for administrative arrangements. At the request of 
either government, consultations will be held regarding the operation of 
the agreement. 


50 Wicheries Act 1967 (Law No. 116 of Nov. 17, 1967). This law provides fincs, 
iinprisoument and other punishments for foreign fishermen fishing without authorization 
within 2 miles of the coasts of Australia and various Australian possessions, 

61 Agreement on Fisheries between the Commonwealth of Australia and Japan (un- 
published pending ratification; copy of signed draft text provided by Regional Fisherics 
Attaché, U. S. Embassy, Tokyo, in letter of Jan. 30, 1969). 


EDITORIAL COMMENT 


International Law and “the Interests”: the Low of the Seabed 


Those who are interested in how international law is made in our day, 
those who care about what international law ought to be, would do well to 
note what has been happening in regard to the law governing the exploita- 
tion of the mineral resources of the seabed. 

A new environment of golden promise looms on the distant horizon and 
it is not governed by any clear, compelling law. Unlike an earlier day, 
in part due to the existence of the United Nations and to instant com- 
munication, all of today’s many nations see an opportunity to influence the 
future law. But they do not yet see where their interests lie, and what 
kind of legal regime will further them. For the present, they are con- 
cerned to assure their part in the process of future lawmaking: despite some 
bold initiatives, the debates in the U.N. General Assembly have been largely 
hortatory and noncommittal on substantive legal issues, but there is now a 
permanent Committee on the Peaceful Uses of the Sea-Bed and the Ocean 
Floor beyond the Limits of National Jurisdiction, consisting of forty-two 
members. 

The over-all legal issues are simply stated: How far do and should the 
exclusive rights of the coastal state extend? And what legal regime should 
govern exploitation ‘‘beyond the limits of national jurisdiction’’? Only 
little more than ten years ago both these issues seemed too remote to 
trouble either the International Law Commission or the Geneva Conference 
on the Law of the Sea. It seemed enough to give the coastal states ‘‘sov- 
ereign rights’’ in respect of the resources of the seabed in approximately 
the area contemplated by President Truman when he launched the modern 
law of the Continental Shelf—the area adjacent to the coast out to the 
200-meter isobath. Nations whose coasts dropped sheerly (and therefore 
had little seabed by that standard) could be given something ‘‘in prin- 
ciple,” and some small room for growth was allowed to all coastal states, 
by promising coastal states jurisdiction beyond the 200-meter isobath also, 
‘‘to where the depth of the superjacent waters admits of the exploitation 
of the natural resources of the said areas.’’ It was assumed that exploita- 
tion substantially beyond the 200-meter isobath would not be feasible for 
many years to come. Now we are told that depth of water is no important 
obstacle to exploitation anywhere; the 1958 definition of the shelf, then, 
has no clear outer limit, and the law that should apply beyond the shelf 
has more than academic interest. 

Few nations have decided what law they desire on either of these two 
issues. Because no one yet knows how much wealth lies where, because 
no one yet knows what law will govern the bed beyond the shelf, wherever 
it ends, no nation can yet see precisely how its mterests would be affected 
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by having more shelf and less deep seabed, or less shelf and more deep sea- 
bed. Most nations of the world have some coastline and might be tempted 
to claim as wide a legal shelf as possible. But, as is evident from the 
history of the territorial sea and other claims by coastal states, these 
states, too, often have competing interests, and there are political and 
other considerations which also delimit extensions of sovereignty into the 
sea. None of the coastal states, moreover, sees clearly the consequences to 
itself of giving similar wide shelf to others. Especially if what lies beyond 
the shelf might become something of a ‘‘common pot’’ which would benefit 
all, even coastal states must ask whether on balance they might not fare 
better with a limited shelf if others too could be prevented from reducing 
the common pot by grabbing large rich areas of ‘‘coastal’’ seabed. Coastal 
states and others do not yet know how the combined effect of national 
jurisdictions in coastal areas and some yet unknown regime beyond would 
affect their own needs now and in the future, the world market in petroleum 
and competing products, or the particular economies of states now export- 
ing such raw materials. Nor can they yet discern how national jurisdiction 
in wider areas of the seabed might affect their interests In other uses of 
the sea—navigation, fishing, recreation, scientific research, military de- 
ployments. 

The United States has been one of the first to begin to think about these 
questions but it, too, is yet far from a position, even a negotiating position. 
Various voices are being heard: some urge ‘‘wait and see” until the prob- 
lems and the interests are clarified; others reply that actions are being 
taken and interests are vesting which are making law that might not be the 
law which the United States desires. There are those who urge the United 
States to proceed, by unilateral actions and declarations or jointly with 
others like-minded, to take what it can unilaterally in the coastal area, and 
to assert freedom to do what it can in the seas beyond, postponing new 
law to the day when conflicts among entrepreneurs produce a need for 
agreement. Others see a golden opportunity for new departures in inter- 
national co-operation and organization, for a bold effort to preserve the 
seas from the divisive influences of the national state system and to 
dedicate their promising wealth to narrowing the chasm between rich and 
poor nations. And, of course, there are positions in between. 

In the United States, perhaps more than elsewhere, new law is often 
the vector resulting from a concentration of diverse forces on the legisla- 
ture. In regard to new developments in international law, too, the posi- 
tion of the United States will reflect pressures at different points in a 
more diffused and uncertain legislative process—on the White House, on 
the State Department and other departments of government, on Senators 
about to consider a treaty, on members of Congress generally to be trans- 
lated into legislation or to be passed on to the Executive Branch. One can 
argue that here, as in the national legislative forum, the competent repre- 
sentation of diverse interests produces sound democratic law and policy, 
compromising and accommodating the competing interests. But as re- 
gards international law, ‘‘legislation’’ is even less precise both in process 
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and product and there are dangers of undue influence and undue weight 
given to some interests at the expense of others. Not all ‘‘the interests’’ 
are equally perceptive, equally organized and financed, equally effective 
in influencing the process. Still, one can hardly fault any of them, or 
their lawyers, when they openly and avowedly press for a national policy 
to seek a particular development in international law that will be to their 
advantage. (One can justly fault the lawyer who seeks to further that 
advantage by pretending to be engaged in disinterested intellectual or 
political activity, in a Bar Association, at a conference, or in the pages 
of a scholarly journal. It is time, perhaps, to expect from authors and 
speakers a footnote disclosing relevant financial interests?) 

The National Petroleum Council has taken a forthright position:+ The 
United States should claim, under the 1958 Convention, a legal continental 
shelf which would go beyond the geological shelf to include also the con- 
tinental slope and rise ‘‘to the full limit of the continental land mass; 
specifically, to where the submerged portion of that land mass meets the 
abyssal ocean floor.’’? As regards the bed of the deep ocean, the Council 
takes the view that there is no urgency to develop any new legal regime, 
since for the foreseeable future any exploitation there could be carried out 
under national authority governed by existing international law. Future 
discussion should aim at standards determined by agreement among na- 
tions, and procedures for international recording and publication of claims 
and activities. 

The National Petroleum Council Report appends a memorandum in sup- 
port of its proposed interpretation of the Convention on the Continental 
Shelf.2 As might be expected from an adversary brief, the ‘‘legislative 
history” cited in support of the very wide shelf is selective, omitting all the 
materials supporting a different view. Others might find im the history 
of the convention overwhelming evidence that a far narrower definition of 
the shelf was intended. They might emphasize, for example, the limita- 
tions implied im the fact that the convention purported to define the term 
‘continental shelf,” and that the framers adopted ‘‘to a certain extent, 
the geographical test for the ‘continental shelf’ as the basis of the juridical 
definition of the term.’’* Even admitting that the geologist’s description 


1‘¢Petroleum Resources under the Ocean Floor,’’ an Interim Report of the National 
Petroleum Council, July 9, 1968 (hereafter referred to as NPC Report). Compare the 
Interim Report of the Committee on Deep Sea Mineral Resources of the American 
Branch of the International Law Association, July 19, 1968. 

2NPC Report 10. A similar proposal by the American Branch of the LL.A., note 1 
above, adds a provisional limit, out to the 2,500-meter isobath or 100 miles from shore, 
whichever is larger. Where ‘‘the continent drops off sharply from near the present 
coastline to the abyssal ocean floor,’’ the NPC report would give the coastal state an 
area of the abyssal ocean floor contiguous to the continent. NPC Report 9. 

8 Appendix B, also reproduced in the report of the American Branch of the L.L.A., 
note 1 above. 

41956 I.L.C. Rep. 41-42, U.N. General Assembly, 11th Sess., Official Records, Supp. 
No. 9, U.N. Doe. A/3159 (1956); 51 A.J.LL. 245 (1957). By the qualification ‘‘to a 
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or characterization of a particular seabed is not conclusive, is perhaps even 
immaterial, they might insist that what is conclusive is that the definition 
includes only submarine areas ‘‘adjacent to the coast. The framers, no 
doubt, would have been shocked at the suggestion that, under their defini- 
tion, as soon as technology made it possible, coastal states could appropriate 
the resources of a quarter of the ocean bed (as compared to the seven per- 
cent which they would have up to the 200-meter isobath). Dr. García- 
Amador, Chairman of the International Law Commission, in proposing 
what, in respects here relevant, eventually became the definition of the 
convention, told the Commission that 


the words ‘‘adjacent to the coastal state’’ in his proposal placed a very 
clear limitation on the submarine areas covered by the article. The 
adjacent areas ended at the point where the slope down to the ocean 
bed began, which was not more than 25 miles from the coast.’ 





certain extent,’’ apparently, the Commission particularly contemplated ineluding areas 
that geologically are not continental shelves at all, for example, the Persian Gulf. Ibid. 

In 1966, Mr. Arthur Dean, who had represented the United States at the Geneva Con- 
ference, wrote that ‘‘by its terms’’ the convention ‘‘applies only to geological conti- 
nental shelves.’’ See The Law of the Sea 246 (L. M. Alexander, editor, 1967). 

5 1956 I.L.C. Yearbook (I) 135. Although Dr. Garcia-Amador is prominently cited 
and quoted in the NPC Report, this statement is not mentioned. It is surprising gen- 
erally to find the NPC Report claiming major support for its interpretation of the 
1958 Convention in the fact that the definition in the convention reflected a recom- 
mendation of the Inter-American Specialized Conference at Ciudad Trujillo, in March, 
1956. The Conference can claim credit for inspiring the addition of the exploitability 
clause to the 200-meter isobath, but hardly for what the Petroleum Council claims. 
In the International Law Commission Dr. Gareia-Amador did indeed propose also what 
was basically the conclusion which the Conference resolved to ‘‘submit for consideration 
by the American states’’: his proposal would have applied the draft convention to 
“submarine areas,’’ defined as referring ‘‘to the soil and subsoil of the submarine 
shelf, continental and insular terrace, or other submarine areas, adjacent to the coastal 
State,’’ up to the 200-meter isobath or beyond it if exploitation becomes practicable. 
(It was in regard to that broader definition that Dr. Garcia-Amador made the state- 
ment quoted in the text.) The International Law Commission, however, declined to 
adopt this language and retained the term ‘‘the continental shelf.’’ (Dr. Garcia- 
Amador himself withdrew his proposed language, but voted against the final version 
of the definition. Loo. cit, at 140.) Even if his proposal had been adopted, there 
is nothing to support the view that it would have covered the large area elaimed by 
the Petroleum Council. Few of the participants at Ciudad Trujillo, in the International 
Law Commission, or at the Geneva Conference, seemed agreed on the import of the 
various geological terms used. Dr. Garefia-Amador’s statement, quoted in the text, 
suggests that his proposal would apply to the seabed only out to where the continental 
slope began; other statements seem to suggest that part of the slope might be included 
(ibid. at 131); none supports a claim to include the entire submerged continental 
land-mass. And, as Dr. Garcia-Amador’s statement, and others, make clear, seabed, 
whatever its geological designation, would be ineluded only if and to the extent that 
ét ts ‘‘adjacent to the coastal state’’; Dr. Gareia-Amador told the Commission that 
that meant within 25 miles, (I note, too, that the Ciudad Trujillo resolution submitted 
for consideration a conclusion that would have had the seabed in question ‘‘appertain 
exclusively’? to the coastal state and be ‘‘subject to its jurisdiction and control’’; the 
1958 Convention gave the coastal state only sovereignty over the seabed for the pur- 
poses of exploring it and exploiting its natural resources. It seems unlikely that at 
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Only recently the International Court of Justice said that ‘‘by no stretch 
of imagination can a point on the continental shelf situated say a hundred 
miles, or even much less, from a given coast, be regarded as ‘adjacent’ 
to it.’’ s 

The legal underpinnings of the Petroleum Council position apart, I am 
somewhat puzzled as to the reasons which underlie it. Of course, a regime 
for the deep seas will probably have to be hammered out at diplomatic 
tables, while as regards the continental shelf the United States can more 
readily act unilaterally and more likely have its own way. It might seem 
desirable, then, to have the United States ‘‘grab’’ what it can—particularly 
since the areas in issue are believed to contain major mineral wealth—and 
then it will matter less what regime governs in the deep sea beyond. But 
the policy proposed by the National Petroleum Council seems to reflect fear 
of international regulation generally, and of international organization in 
particular. Apparently the oil companies feel confident of their ability 
to deal with national governments, their own and others. Apparently they 
are content to continue to live with the known risks of political upheaval, 
expropriation, extortion, and exorbitant taxes by some coastal states. Are 
these dangers really preferable to the probable ‘‘unknown dangers’’ of 
some loose international regime run by an international bureaucracy ?? 

Whether the Petroleum Council position reflects minor preference or 
deep-felt concern, whether it is wise or mistaken, what are now needed are 
other voices suggesting other views and speaking for other national inter- 
ests, particularly those that do not have organized constituencies effectively 
represented. The oil companies may truly believe that what is good for 
them is good for the United States, and some other interests no doubt think 
that of their particular good; more disinterested interests might see more 
clearly that for the United States there are various ‘‘goods,’’ some of them 
in conflict.2 Even in regard to our mineral interests, for example, might 


Ciudad Trujillo the United States agreed to a resolution that might bar the whole 
submerged land-mass off foreign shores to all American uses.) 

6 North Sea Continental Shelf Cases, 1969, Opinion of the Court (mimeographed text), 
p. 35; 8 Int. Legal Materials 340 (1969); [1969] I.C.J. Rep. 3, reprinted below, p. 591. 

One might add that, whatever the technological promises, it is open to serious ques- 
tion whether all the waters down to the deep seabed now ‘‘admit of exploitation’’ 
within the meaning of the convention. Unilateral interpretation of the convention, 
moreover, while it will tend to bind the United States and estop it from challenging 
similar claims by others, will not necessarily be accepted even by the other parties to 
the convention. And most nations of the world have not adhered to the convention. 
They have generally accepted the doctrine of the continental shelf, but they would 
surely not feel bound by an exaggerated extension of it based on an exaggerated read- 
ing of a convention to which they are not party. 

7 Perhaps the oil companies have some fear, too, that payments made to an inter- 
national regime would not qualify for deduction or credit under the tax laws of the 
United States, and efforts to obtain legislation to that end might focus attention on 
their tax status, which has been under attack. 

8 I discuss the competing interests at length in a monograph, Law for the Sea’s Min- 
eral Resources, Columbia University Institute for the Study of Science in Human 
Affairs (1968); also in ‘‘Changing Law for the Changing Seas,’’ in Uses of the Seas 
69 (Gullion, ed.), The American Assembly, 1968, reviewed below, p. 666. 
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it not be more advantageous to the United States to limit its own conti- 
nental shelf in order to limit the shelves of other nations, especially if the 
deep seabed beyond these narrow shelves is to be open for exploitation on 
a competitive basis, giving a dominant advantage to American capital and 
technology? And what are the consequences of the proposed definition of 
the continental shelf for our friends and for our enemies, for rich nations 
and poor ones, for the market in petroleum and other minerals, and for 
the world economy generally? 

Most important, perhaps, perceptive observers have noted that the 
accepted extension of national jurisdiction at sea for one purpose tends 
to expand to become jurisdiction for other and all purposes. If that is, 
or is likely to be, the case, the proposed broad shelf is a move towards con- 
trol and eventual sovereignty by coastal states over one quarter of the seas. 
Inevitably this would hinder the freedom of the seas for scientific research, 
for fishing, for navigation. It would raise serious problems, in particular, 
for the United States, whose security is deemed to depend on free-moving 
submarines supported by various military equipment scattered in the sea, 
including the ‘‘ coastal areas’’ of other states. 

Recently, the President’s Commission on Marine Science and Engineering 
Resources issued its report ® which, inter multa alia, rejects the Petroleum 
Council’s position and proposes a narrow shelf, ending at the 200-meter 
isobath. It proposes also an ‘‘intermediate zone’’ in which the coastal state 
would have the exclusive right to exploit resources, subject to the regime 
that is to govern all the seabed beyond national jurisdiction. The 
‘‘intermediate zone’’ is an interesting compromise.2° It reduces the 
dangers to the freedom of the seas and its competing uses that inhere in 
giving the coastal state full sovereignty over the resources of the area like 
that which it enjoys on its continental shelf. At the same time it responds 
to the fears of states that might be uncomfortable about major foreign 
installations too close to their coasts. But the intermediate zone proposed 
by the Commission would extend out to the 2,500-meter isobath or 100 miles 
from the coast, whichever is farther; that may have the domestic political 
advantage in that it looks enough like the Petroleum Council proposal as 
to appear to amount to the same thing and would in fact mean that the oil 
companies would deal with coastal state governments as under their pro- 
posals. But even the intermediate zone concept has some dangers for the 
freedom of the seas and there seems little reason for insisting that it must 
be that large. 

No doubt the Commission’s Report will be the subject of hearings, dis- 
cussion and controversy. In that process, it is to be hoped that in addi- 
tion to the ‘‘ private interests’’—petroleum and other minerals, fishing and 
shipping; and the various public interests-~as represented by the U.S. 


®‘*Our Nation and the Sea: A Plan for National Action,’’ Report of the Commis- 
sion on Marine Science, Engineering and Resources, January, 1969. 

10 See my monograph, note 8 above, at pp. 45-48, The American Assembly has also 
come out in favor of a narrow shelf and an intermediate zone. See Report of the 
Thirty-Third American Assembly on Uses of the Seas, May 2-5, 1968, pp. 6-7. 
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Navy, the Departments of State and Interior, and other agencies; there will 
be heard the voices of various citizens’ groups,‘ of the scientific com- 
munity, of economists, lawyers and academics, and of unorganized, less 
articulate proponents of various public interests, to help assure a United 
States position on the future law that is in the broadest and deepest na- 
tional interests, and for the general welfare. 

Lovis HENKIIN 


Charybdis Responds: A Note on Treaty Interpretation 


In the January issue of the Journau Professor Paul B. Larsen con- 
tributed a perceptive note on treaty interpretation? He explained his 
adherence to the MeDougal—Lasswell—Miller approach in very persuasive 
terms and argued that the choice among methods of treaty interpretation 
remains important and controversial. Professor Larsen contrasted his 
reliance upon the New Haven Approach with the two principal orthodox 
approaches to treaty interpretation, that of textualism (the tendency to 
focus the interpretative process upon the treaty text) and that of sub- 
jectwism (the tendency to focus the interpretative process upon the sub- 
jective determinations of the treaty interpreter). In an understandable 
impulse to give these abstract conceptions some flesh and blood, Professor 
Larsen called Stanley Metzger a textualist and identified me as a sub- 
jectivist.? It is bad enough to be associated with discredited approaches 
to treaty interpretation, but Professor Larsen makes the act of exorcism 
assume truly heroic proportions by associating Metzger and myself with 
the mythical monsters, Seylla and Charybdis. Despite being cast in the 
rôle of a dangerous adversary, I actually have little quarrel with what 
Professor Larsen has to say about treaty interpretation; in fact, I find it 
fresh and illuminating. In view of this comment, it is apparent I feel 
that he has presented my views in a misleading form, and I am glad to 
have this opportunity both to clarify my position and to develop it a 
little further. 


11 See, e.g. ‘‘The United Nations and the Bed of the Sea,’’ Nineteenth Report of 
the Commission to Study the Organization of Peace, March, 1969. Inter alia, the 
Commission proposes revision of the Convention on the Continental Shelf to limit the 
shelf to the 200-meter isobath or 50 miles from the coast, whichever reaches farther. 
It also proposes that an agency be created by the United Nations to establish and ad- 
minister a regime for the deep seabed, which would ‘‘manage the leasing of the sea- 
bed beyond the recognized national jurisdiction of all States.’’ Ibid. at 27. 

1 Larsen, ‘‘Between Scylla and Charybdis in Treaty Interpretation,’’ 63 A.J.I.L. 108 
(1969); McDougal, Lasswell and Miller, The Interpretation of Agreements and World 
Publie Order (Yale University Press, 1967). 

2 Stanley D. Metzger, ‘‘ Treaty Interpretation and the United States-Italy Air Trans- 
portation Arbitration,’’? 61 A.J.I.L. 1007 (1967), which in turn to complete the circle 
of critical reaction is an adverse comment on Larsen, ‘‘The United States-Italy Air 
Transport Arbitration: Problems of Treaty Interpretation and Enforcement,’’ ¢bid. 
496; Falk, ‘‘On Treaty Interpretation and the New Haven Approach,’’ 8 Virginia 
Journal of International Law 323 (1968). In that article and throughout this note I 
refer to the McDougal-Lasswell-Miller conception of treaty interpretation as the New 
Haven Approach. 
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Let me say, first of all, that I endorse the contextualist approach to treaty 
interpretation as it has been set forth by McDougal, Lasswell and Miller in 
their book. However, an endorsement does imply the absence of criticism. 
Accordingly, in the final sections of my article I discussed some difficulties 
with the New Haven Approach to treaty interpretation, and it is from 
this section that Professor Larsen uses several quotations to show that 
I believe that treaty interpretation is necessarily based on the exercise of 
arbitrary diséretion by the decision-maker.’ In fact, I believe only that 
in certain very special circumstances arbitrary discretion may be virtually 
unavoidable and, that, in my judgment, McDougal’s book does not go far 
enough in identifying when this might happen and how to deal with it. 
The issue is non-trivial because some of the most critical international 
agreements are reached through a process of multilateral bargaining in 
which genuine expectations are either unshared or non-existent and world 
community policies are either applicable in complementary fashion or only 
in & very vague and controversial way. The relation between the Geneva 
Accords of 1954 and the subsequent conduct of various parties to the 
Viet-Nam conflict is an example of the sort of problem of treaty interpreta- 
tion that I have in mind. Even here the interpretative choice can be 
clarified, although with special risks of distortion, by the methods outlined 
in the McDougal—Lasswell—Miller study.’ Professor Larsen is quite correct 
to stress the character of systemic inquiry as a tool of analysis that is 
created for the use of individuals. As such, its value is to improve the 
quality of human discretion rather than to eliminate discretionary features 
of decision-making: ‘‘The observer has not escaped himself, but he has 
escaped the imprisonment of near-sightedness.’’ (P. 109.) And surely 
Larsen is also correct to suggest that analytical tools should not be used 


3 There is some ambiguity in Professor Larsen’s characterization of my approach in 
the second paragraph of p. 109 in his piece, where he mixes the contingent syntax of 
‘‘may’? with the unconditional syntax of ‘‘must.’’? My intention’ was to be contingent, 
namely, to point out that an interpreter may be faced with problems, not that the 
process of interpretation is necessarily arbitrary in character. In fact, I think that 
the New Haven Approach, if used in a genuine fashion, can illuminate these issues of 
interpretative choice far better than can alternative modes of interpretation. 

4This point is effectively made in an exceedingly important appraisal of the New 
Haven Approach and treaty interpretation by Gidon Gottlieb, ‘‘The Conceptual World 
of the Yale School of International Law,’’ 21 World Polities 108-132, 127 (1968) 
(hereinafter cited as Gottlieb). Professor Gottlieb demonstrates that, just as rules 
arise in complementary pairs, a point McDougal has often emphasized, so do world 
community policies. 

5 See John S. Hannon, Jr., ‘‘A Political Settlement for Vietnam: The 1954 Geneva 
Conference and Its Current Implications,’’ 8 Virginia Journal of International Law 4 
(1968). Mr. Hannon’s analysis is carried out in the tradition of the New Haven Ap- 
proach and does illuminate many aspects of the agreements, but note the shift in 
emphasis from the agreements reached to the conference milieu. Such a shift carries 
contextualism, in my judgment, too far and raises certain doubts about the persuasive- 
ness of the specific interpretations proposed, especially of Hannon’s conclusions that 
are quite at variance with the rather clear textual formulations in Arts. 6 and 7 of 
the Final Declaration of the Geneva Conference. 
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compulsively, but only so long as they are useful for work on the problems 
for which they have been designed. 

But when Professor Larsen proceeds to the next stages of his argument I 
find myself in disagreement with what he says. Larsen finds it ‘‘puzzling”’ 
that I feel unable to acknowledge the existence of shared expectations In 
the context of the Viet-Nam War such as might facilitate an interpretation 
of the Geneva Accords (p. 110). I will acknowledge, and have not hereto- 
fore, that the New Haven Approach does potentially enable an interpreter 
to analyze the problems more intelligently than alternative approaches to 
treaty interpretation, even though the situation is beset by controversy and 
partisanship. At the same time such an approach to treaty interpretation 
also may encourage an ex parte interpreter to disregard or circumvent 
clear, but adverse, provisions of an international agreement. Such en- 
couragement arises from both the shift in emphasis from text to context 
and from the objectivity of tone that accompanies the application of the 
contextualist approach. The paradoxical result may be to increase the 
rôle of subjective and ex parte considerations in the interpretative process. 
The point is an intricate one, but I believe it is valid and significant: there 
are certain settings wherein the New Haven Approach, either because of the 
arena, or the agreement, or the intensity with which certain policies are 
professed, may produce more arbitrary interpretations of a treaty than 
would reliance upon either a more textualist approach or a more overtly 
discretionary approach to the interpretation process. At least the risk 
should be acknowledged and dealt with explicitly. 

My analysis here draws to some extent upon two valuable commentaries 
on the New Haven Approach to treaty Interpretation, those of Gidon Gott- 
lieb and Burns Weston. Professor Gottlieb correctly, I think, criticizes 
McDougal, Lasswell and Miller for their failure to accord sufficient weight 
to language as a medium of authoritative communication.? By making the 
text only one of many contextual variables, the New Haven Approach 
unduly weakens the treaty text as the center of interpretative gravity, and 
thereby undermines the value of precise drafting that often preoccupies 
treaty negotiators; and the shift away from text also gives parties an 
unhealthy incentive to ‘‘load’’ the context in such a way as to establish 
a grounding for plausible lines of partisan, extra-textual, post-ratification 
‘‘interpretations.’’ As a consequence the problems of interpretation in 
partisan arenas are accentuated by the selective perception of context that 
is almost certain to occur when the interpreter is urged to look beyond 
the text at a variety of surrounding circumstances. 

The failure of McDougal, Lasswell and Miller to make explicit the dif- 
ferential considerations that apply in national (as opposed to international) 
arenas of interpretation is treated imaginatively by Burns Weston in a 
recent essay he has written on the New Haven Approach” As Weston 
makes clear, the interpreter of international agreements located in national 
institutions may be playing several rôles simultaneously, including partisan 


6 Gottlieb, loc. cit., esp. pp. 112-120. 
1 Seo Book Review, 117 University of Pennsylvania Law Review 647-664 (1969). 
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rôles associated with the discharge of governmental functions. I think this 
problem can be grasped more clearly if one thinks of extreme types of 
national settings in which the political system is of an authoritarian or 
totalitarian character. 

A decision-maker in such a society is capable of making an enlightened 
interpretation of a contested provision of an international agreement, but 
he is virtually incapable, regardless of the merits, of making an interpreta- 
tion adverse to the policy preferences of the government he serves, I would 
contend that this element of biased interpretation is present to some extent 
whenever an agreement is interpreted by a domestic court or foreign office, 
whatever the national political system, and I feel it is worthy of explicit 
discussion in a general study of the subject given the present stage of 
international society. The New Haven Approach, if followed, provides 
a self-aware interpreter acting in good faith with a procedure for attaining 
greater objectivity than do alternative approaches, but it also provides 
a way of masking partisanship in an elaborate explication of a decision. 
In my judgment, McDougal and his direct associates have never adequately 
acknowledged or dealt with this double potentiality of their method, the 
one its fulfillment and the other its perversion. 

Professor Weston has criticized me for failing to appreciate the innova- 
tive rôles that have been and can be played by national decision-makers 
called upon to apply international law in a controversial setting.* I think 
his criticism is well founded, especially if it is accompanied by a clear 
understanding of the problem of distinguishing genuine from manipulative 
applications of international law. It is in this spirit that I find myself very 
much persuaded by Weston’s conclusion that McDougal, Lasswell and 
Miller’s presentation would have been greatly strengthened on this matter 
by the provision of ‘‘some operational guidelines by which more or less 
partisan claimant-interpreters can pursue world order goals.’’ (P. 16.) 
We badly need to establish criteria by which to distinguish between world 
order rhetorie in the service of arbitrary and one-sided policies and world 
order rhetoric in genuine fulfillment of supportive policies. As it is, there 
is hardly any way to comprehend the transition from a partisan act of 
treaty interpretation to an impartial style of legal justification; reliance 
on the good faith and self-awareness of the interpreter ignores the actual- 
ities of partisanship. Even partisan interpreters can benefit from using 
the New Haven Approach, and perhaps, as Professor: Larsen explains, 
sophisticate their partisanship, but they and we should be carefully warned 
that systematice or objective-sounding modes of treaty interpretation do 
not provide any assurance whatsoever about the objectivity of the par- 
ticular application of the method. 

With a certain admirable extravaganee Professor Larsen writes that 
‘*To]ne need only imagine the South West Africa Judgment as not deter- 
minedly textual, but re-thought in terms of motive and culture, to realize 
what it could have done for the 20th century.’’ (P.110.) But surely this 


8 See Burns Weston, ‘‘Special Book Review—-L’Affaire Sabbatino: A Wistful Re- 
view,’’? 55 Kentucky Law Journal 844, 853-857 (1967). 
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sentiment rests on certain assumptions about world community policy that 
are drawn from a meta-interpretative level of analysis. The decision that 
Larsen would have wished the International Court of Justice to have 
reached would have involved giving precedence to some imperative norms, 
despite the failure of the genuine shared expectations of the parties to the 
Mandate to include these norms. The New Haven Approach is explicit in 
general terms about the need for meta-interpretative analysis, but it fails 
to provide any very satisfactory operational guidelines for its application.® 
My criticism is made from within their systematic framework and calls for 
a strengthening of the system, not for its abandonment or displacement. 
It is my failure to communicate to Professor Larsen that the final sections 
of my earlier piece were written from within, rather than against, the New 
Haven Approach that may account for most of our misunderstanding (or 
at least for my feeling that my views have been misunderstood). 

I end up, then, very much on Professor Larsen’s side. We do, indeed, 
benefit from using systems of disciplined inquiry to guide and organize the 
interpretative process. We must be realistic about the limits of these sys- 
tems; their application inevitably is conditioned by the orientation of the 
interpreter and by the unavoidable gaps between expectations, language, 
and the actual course of events. I add, merely, that as a consequence of 
the decentralization and diversity of international society it is necessary 
to deal explicitly with the vulnerability of systematic approaches to forms 
of manipulation that may become harder to detect as a direct consequence 
of adopting objectivist styles of analysis.*° The characteristics that are 
a virtue in the context of discovery for a treaty interpreter may turn out 
to be a vice in the context of justification. At least let us gain clarity 
about the separate domains of discovery and justification and their implica- 
tion for various kinds of more-or-less partisan interpreters. My hope is 
that the work of the New Haven Approach, precisely because it has made 
such a great contribution to legal studies in general and international legal 
studies in particular, will grow gradually more sensitive to this vulner- 
ability, which could otherwise yet turn out to be the Achilles heel of a 
policy-oriented sociological jurisprudence. 

RICHARD A, FALK 


World Population and International Law 


By the end of the twentieth century there will be at least six billion 
people living in the world.t More than two thirds of these people will be 


9 MeDougal, Lasswell and Miller, pp. 88-111, esp. 100-111. 

10 Cf. Philip Green, The Deadly Logie (Ohio State Press, 1966), who makes a eom- 
parable argument with respect to the suppressed policy preferences embedded in the 
nuclear strategy debate. Professor Green shows that nuclear strategists used an ob- 
jective rhetoric as a very effective instrument of persuasion in support of subjective 
views. 

1 The statistical basis for this paragraph is taken from Frank W. Notestein, ‘‘ Popu- 
lation Growth and Its Control,’’ in Clifford M. Hardin (ed.), Overcoming World Hunger 
9-39, table of projections on pp. 16-17 (New York: Spectrum, 1969). 

The analysis of this note rests on non-alarmist or conservative statistical predic- 
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living in the less-developed countries of Asia, Africa, and Latin America, 
In 1960 there were about two billion people living in these countries; by 
1980 the figure is expected to increase to over three billion; and by 2000 
to well over four and a half billion. During the forty years between 1920 
and 1960 the population in this portion of the world increased by about the 
same total as it is expected to in the twenty years between 1960 and 1980. 
In the projections for the twenty years between 1980 and 2000 the increased 
population is again forecast to be about 50 percent higher than during the 
previous twenty-year period of unprecedented population growth.’ 

The explanation for these alarming trends can be related to two primary 
causes: (1) the introduction of mass public health and immunological tech- 
niques causing a rapid drop in the death rate without any corresponding 
adjustment in the birth rate; the world birth rate has remained, and is 
expected to remain, at about 41 per thousand, whereas the death rate which 
fluctuated around 35 per thousand between 1920 and 1940 fell in the next 
twenty years to about 10 per thousand and is expected to remain stable at 
that level for the indefinite future; (2) surveys have indicated that in the 
less developed countries ‘‘the average woman does not become concerned 
with family planning until she has four or five children’’; 8 given the option 
to determine the size of one’s family, the preference for four or five chil- 
dren per family discloses the outer limit of even a fully successful birth 
control approach to population inerease.* Forty-two percent of families in 


tions. Population projections in the past have almost always turned out to be under- 
estimates. It is a measure of the gravity of the problem that even its understatement 
makes plain its magnitude and essential characteristic. See, for example, Harrison 
Brown, The Challenge of Man’s Future (New York: Viking, 1954), who, on p. 99, 
predicted dire world consequences for populations of 3.4 billion in 1975, 4.8 billion in 
2000, 6.0 billion in 2025, and 6.7 billion in 2050. 

2The recent rate of population growth becomes even more dramatic when statistics 
for earlier periods are considered. A million years ago the world population was 
about two and a half million. It took a million years, until 6000 B.C., for this figure 
to double to five million. In the next several thousand years the population doubled 
every thousand years reaching 500 million by 1650. It doubled again in two hundred 
years, or five times more rapidly, reaching one billion by 1850. The next doubling was 
reached by 1930, eighty years later. At present the doubling time for world population 
has been estimated to be about thirty-seven years. This account of population growth 
is taken from Paul R. Ehrlich, The Population Bomb 18 (Ballantine: 1968). Ehrlich 
shows that any sustained continuation of current population growth rates with a 
doubling time of 37 years leads to absurd over-population in a relatively short time. 
Earlier population stability was attained by high death rates resulting from disease, 
war, and famine, that kept a rough balance between birth and death rates. 

8 The material in this paragraph is taken from William and Paul Paddock, Famine 
1975! (Boston: Little, Brown, 1967); the quotation is on p. 23. Their analysis is sup- 
ported by the burgeoning literature on the dangers that arise from population growth 
trends. 

4 That is, even if everyone practiced birth control, the problem would not be solved, 
although the immediate danger of large-scale famine would be diminished. The prob- 
lem eannot be solved until the population of the world is brought into better balance 
with the resources and environment of the earth. Two authors in a recent study of 
the subject conclude that the maximum human population that the earth can support 
in stable relationship to the environment is 500 million, or roughly 10 percent of the 
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rural India have less than four children at present. In addition, there 
is fairly substantial opposition to the use of birth control methods based on 
ideological considerations or fear of its medical effects. One recent book 
on the subject has estimated the level of opposition to be about 40 percent.” 
As a consequence, even if birth control equipment were available at no cost, 
this kind of technical approach cannot hope to induce a stable or declining 
population within the decades ahead, and is likely to be least effective in 
those countries where the need is greatest.® 

The prospect for further accelerations of population growth in portions 
of the world in which at least two thirds of the population. presently live 
below the poverty line—estimated at $300 per year per family—suggests 
the urgency of the situation.” Already specialists are predicting disastrous 
famines well before the end of the century. The accuracy of these pre- 
dictions has been challenged by other experts, especially by officials con- 
cerned with promoting ‘‘the green revolution,’’ the breakthrough in per 
acre productivity in wheat, rice, and other grains that have been reported 
from Asia in the last few years.® It is possible that large-scale famine may 
be averted during the next few decades by a combination of technological 
ingenuity and good luck.?® Nevertheless, a variety of other detrimental, 
if less spectacular, consequences of projected population growth are almost 
certain to occur: (1) the effort to feed increasing populations will reduce 
the capacity of national governments to take other steps to improve the 
quality of life for their population through better housing, health, educa- 
tion, welfare services, and leisure facilities;** (2) the rapid increase in 
urban populations in conditions that already are often unbearably over- 
crowded is likely to induce rising rates of crime, riot, disease, and acute 
emotional distress; 12 (3) increases in population tend to be accompanied 
by exponential increases in pollution of air and water supplies; (4) many 


present population of the world. Philip M. Smith and Richard A. Watson, Man Sur- 
viving: The Present World Revolution (unpublished manuscript, 1968), For an account 
that is pessimistic and persuasive as to the efforts of family planning to curtail popu- 
lation growth in the main centers of concern about over-population, see Kingsley Davis, 
‘í Population Policy: Will Current Programs Sueceed?’’ 158 Science 730 (1967). 

8 Paddock and Paddock, p. 23. 6 On this see Davis, note 4. 

7 David Simpson, ‘‘The Dimensions of World Poverty,’’ 219 Scientific American 27 
(1968). 

8 E.g., Paddock and Paddock, Ehrlich; see also Andrei D. Sakharov, Progress, Co- 
existence and Intellectual Freedom 44-47 (New York: Norton, 1968). 

® E.g., Lester R. Brown, ‘‘The Agricultural Revolution in Asia,’’ 46 Foreign Affairs 
688 (1968); David G. Aldrich, Jr., ‘‘World Food and Population Crisis,’’ 162 Science 
1309 (1968). Sources earlier cited, such as Ehrlich and Paddock and Paddock, are 
skeptical about the claims being made for dramatic improvements in agricultural pro- 
ductivity for Asian countries. 

10 Even at this time 10,000 people per day or 3.65 million per year die of illnesses 
induced by malnutrition throughout the less developed world. 

11 See analysis of population quality in Gunnar Myrdal, The Asian Drama, Vol. IIT 
(New York: Pantheon, 1968). 

12 John W. Dyckman, ‘‘Some Aspects of Civic Order in an Urbanized World,’’ 
Daedalus 797-812 (Summer, 1966). 


1969] EDITORIAL COMMENT 517 


poor countries experiencing an increasing growth in population are also, 
as a consequence, more vulnerable to various forms of political extremism 
involving recourse to large-scale violence at home and abroad.*® It would 
seem clear, as a result of these expectations, that it would be a serious 
mistake of social and political analysis to identify the population problem 
in purely Malthusian terms as a matter of food supply and the avoidance 
of famine. 

The population problem seems closely intertwined with all principal 
dimensions of the future of international order. Existing strategies to 
achieve control over population growth seem insufficient, given the mag- 
nitude of the challenge.4* There is neither the disposition, nor would it be 
defensible, to meet the challenge of over-population by policies designed 
to allow the death rate to rise into equilibrium with the birth rate. Present 
efforts are all directed at causing the birth rate to fall or to moderate the 
effect of increases in population by increasing the production of food supply. 
Efforts at birth control have only a marginal impact on preliterate and 
semiliterate population masses, even where birth control is socially and 
religiously acceptable and where the means to carry it out are available 
throughout the country. Notable success with birth control has occurred 
only in fairly literate societies that have previously experienced a con- 
siderable degree of industrialization, such that a large family is no longcr 
desired or desirable, and proposals designed to interfere with the natural 
process of reproduction are less often viewed with suspicion, if not outright 
hostility. But such a degree of industrialization is unlikely to take place 
before the end of the century in those countries where the population pres- 
sure is the greatest. 

International lawyers have so far exhibited almost no professional con- 
cern with population problems. The formulation of population policy has 
been accepted as the exclusive prerogative of national governments. Such 
deference to national discretion can no longer be justified. The prospect 
of mass distress and international catastrophe arising from projected 
population increases is a virtual certainty. As such, questions of popula- 
tion policy should be shifted from the legally reserved domain of ‘‘domestic 
jurisdiction’? to the domain of ‘‘international concern.’’ Population pro- 
jections, and even present levels of population, are bound to imperil, if not 
negate, the attainment of almost every human right set forth in the 
Declaration of Human Rights and in the Covenant of Economic and Social 


18 The existence of this correlation was argued very persuasively by Robert $. Mce- 
Namara in his famous address of May 18, 1966, to American Society of Newspaper 
Editors in Montreal; the text is reprinted in McNamara, The Essence of Security 141- 
158 (New York: Harper & Row, 1968). See also Ted Gurr, ‘A Causal Model of 
Civil Strife; A Comparative Analysis Using New Indices,’’ 62 American Political 
Science Review 1104 (1968), for experimental proof of the positive connection between 
the intensity of perceived deprivation by a population and the frequency and mag- 
nitude of civil disorder, 

14 This conclusion is amply documented by Ehrlich and Paddock and Paddock; the 
present strategies of response have been surveyed by Bernard Berelson, ‘‘ Beyond Fam- 
ily Planning,’’ 163 Science 533 (1969). 
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Rights. The same reasoning that underlies the internationalization of 
questions of genocide and racial oppression applies to population policy. 
The entire logic supporting a global legal policy on matters of fundamental 
human rights and on issues of peace and security establishes the case for 
the international status of population problems: (1) a failure to adopt 
rational and humane population policies on the national level causes serious 
adverse consequences on the international level; (2) a failure to adopt 
rational and humane population policies on the national level violates 
minimum world community standards applicable to group welfare within 
national boundaries, 

International law is in a position to make two kinds of contribution 
to the solution of the population problem. First of all, international 
lawyers can begin to clarify the character of the issues in the area of 
population policy so that international standards can be articulated in an 
intelligent and persuasive fashion. The formulation of such standards is 
part of the normative build-up needed to prepare the basis for co-ordinated 
international action. International law can play an important rôle in the 
articulation of world interests, especially in relation to those interests 
bearing on international peace, security, and welfare; in the course of such 
an articulation it should become apparent whether a normative consensus 
covering both the definition of a problem and its solution can be brought 
into being. International institutions are becoming ever more effective edu- 
cational arenas wherein to collect and present the basic data pertaining to a 
complex problem such as international population policy and to identify the 
areas of agreement and disagreement with respect to its definition. 

Secondly, international law can provide implementing procedures and 
regimes with which to carry out whatever normative consensus exists in 
the international community. At the present time, the task of implementa- 
tion would seem to be largely educational in character, making the peoples 
of the world aware that current modes of reproductive behavior are cur- 
rently handicapping almost every other effort to improve the quality of 
human life, especially in the poorer countries, and that the continuation of 
these reproductive habits for many more decades is almost certain to result 
in national, regional, and possibly global catastrophe. The character of the 
problem of devising a rational population policy appears, contrary to the 
main efforts to date, to be primarily a moral and normatwe problem rather 
than a technical one. That is, for reasons indicated earlier about the 
intermeshing of birth control or family planning technology with reproduc- 
tive habits, there is no prospect of achieving a solution of the population 
problem by this kind of technology so long as human preferences for a 
large family persist and so long as governments allow individuals the free- 
dom to act upon these preferences.1® It seems essential to prevent child- 


15 Also national governments acting in isolation have mixed motives in relation to 
the development of rational population policies. For a recent illustration in the 
American context, see the comments of one distinguished demographer, Ansley J. Coale, 
‘Low U. S. Birth Rate Not Entirely Desirable,’’ University, No. 39, Winter 1968-69, 
pp. 3-7. National power has been identified, in the past, with the size of territory and 
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bearing above a minimum family size** All other approaches to the 
population problem merely involve ‘‘buying time’’ and are, as such, 
pseudo-solutions. 

It is for this reason that the aspirational goals formulated by interna- 
tional institutions, governmental leaders, and declaratory documents need 
to be reformulated to take better account of this deeper comprehension of 
the population problem. At present, aspirational goals are not formulated 
in a manner that is responsive to these concerns. For instance, the Declara- 
tion of Human Rights avoids the critical questions altogether and confines 
its concern to an affirmation in Article 16 of the right of all men ‘‘to 
found a family.’ In 1966 a group of governmental leaders expressed their 
concern about the menace of continuing population growth in a widely 
hearlded Statement on Population. A year later, on December 11, 1967, 
thirty heads of government, including those of the United States, Japan, 
India, and the United Arab Republic, joined in endorsing the Statement. 
Such an act of acknowledgment may have helped focus public attention on 
the gravity of the population crisis. At the same time, the Statement 
perpetuated the false hope that a technical solution was possible and that 
the dissemination of the means for birth control was what was needed. The 
1966 Statement states that ‘‘the opportunity to decide the number and 
spacing of children is a basie human right.” Of course, the Statement was 
seeking to overcome opposition on moral and religious grounds, centered in 
the Catholic Church, to family planning and birth control, but in so doing 
it impliedly endorsed the right of people to have as large families as they 
might desire. Secretary General U Thant on Human Rights Day, 1966, 
issued a Statement on Population in which he asked that consideration of 
‘‘the right’’ of parents to determine their family size be accorded ‘‘a place 
of importance at this moment in man’s history.’’ Given the ideal of four— 
five children per family that prevails in the Afro-Asian and Latin American 
countries, it seems absolutely essential to reconsider this right of parents 
to have as many children as they want. Nothing less than human survival 
is eventually at stake, with a considerable and assured negative impact in 
the interim upon the struggle for peace, welfare, dignity. 





population, The attempt to urge poorer countries to undertake self-restraint on popula- 
tion matters often appears to people from these countries as a device by which richer 
countries hope to maintain the current stratification of international society. The same 
issue arises af a sub-national level when population control is directed toward ethnic mi- 
norities with high birth rates. There appears to be sufficient merit in this perception 
to lend strength to the need for general population standards applying throughout the 
world and uniformly applicable to all population groups. 

16 It would also be possible to set up a system of control whereby inecntives to re- 
frain from child-bearing were created, such as financial rewards for sterilization and 
financial burdens, by way of tax obligations, for each extra child. Such approaches 
seem difficult to implement on a global basis and presuppose a high degree of rationality 
of behavior. Also any such system based on economic considerations is almost neces- 
sarily regressive in its impact, and falls victim to the argument for uniform standards 
outlined in note 15. Furthermore, the children of poorer parents would tend to suffer 
most from applications of such an approach. 


520 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


The formation of population policy at the international level should not 
be restricted to the poorer countries where the problems are more extreme. 
Over-population is a problem of global scope and requires a global solution. 
The fact that the United States can feed most of its population for the 
indefinite future does not mean that it should be exempt from adhering to 
standards limiting the size of families to two or three children." What 
is needed, first of all, is an acknowledgment that no technological solution 
can work; birth control just cannot solve the problem, although it may 
moderate or defer some of its effects. We need to formulate a set of goals 
for mankind that encompasses population policy. The overriding goal 
would seem to involve the search for balance between man and the finite 
resources and capacities of the global environment. In the context of 
population policy this goal suggests a minimum objective of achieving 
a stable population for the world (bringing the number of births roughly 
into balance with the number of deaths). An optimum objective would 
involve an estimate of the numbers of people that the earth can support 
in a beneficial manner. Such an optimum involves both a sense of absolute 
numbers and a sense of the distribution of people over the earth’s surface 
in greatly differing densities. 

The only kind of approach that might realize these objectives would 
involve a massive educational and regulatory effort to restrict the discretion 
of parents to have as many children as they desire. The cumulative impact 
of millions of separate discretionary decisions by parents about family size 
now portends a tragic destiny for many national societies, and perhaps for 
the world as a whole. Appeals to the conscience and ethics of restraint 
cannot be expected to work for a problem of this sort because the impact 
of each individual’s behavior seems to have such an inconsequential bearing 
on aggregate behavior; only by the adoption of some kind of global frame- 
work of regulation can the common good be protected in such a situation.® 
International lawyers are challenged to clarify the need for such a frame- 
work and to begin at once the momentous task of working out its design. 
Nothing could do more for the craft and stature of international law than 
work by its practitioners upon the solution of the population problem. 


RICHARD A, FALK 


17 Too often privileged states have exempted themselves from the controls that they 
sought to evolve for less privileged states. A prime example of this kind of differ- 
entiation is found in the current efforts of the principal nuelear Powers to curtail 
proliferation of nuclear and other weapons of mass destruction without undertaking to 
eliminate their own reliance upon these weapons. The principal non-nuclear states are 
increasingly sensitive to this absence of reciprocity. 

18 Such an argument is developed with great power and imagination by Garrett 
Hardin, ‘‘The Tragedy of the Commons,’’ 162 Science 1243 (1968). See also Alice 
Taylor Day, ‘‘Population Control and Personal Freedom: Are They Compatible?’’, 
28 The Humanist 7 (1968). There are a series of fundamental questions for which 
rational choice on the level of individual preference may lead to disaster on the ag- 
gregate level of group behavior. The point can be expressed in the idiom of econ- 
omists: the marginal utility of individual self-satisfaction appears to outweigh the 
marginal utility derived by an isolated individual through deference to group welfare. 
Individual decisions tend to be of both isolated and negligible independent effect. 


NOTES AND COMMENTS 


Report on the Eleventh Session of the Hague Conference on Private International Law 


The Eleventh Session of the Conference, held October 7 to 26, 1968, was 
the second session which the United States attended as a full member. Our 
participation in the Tenth Session had been handicapped, since the United 
States did not join the Conference until July 1, 1964, and no United States 
expert had participated officially in the preparation of any of the advance 
drafts which were the working papers for the session.t Our participation 
in the Eleventh Session was on a firmer basis, since a United States expert 
was a member of each of the three Special Commissions which prepared 
draft conventions. 

All of the twenty-five member countries were represented.” Canada and 
Czechoslovakia had become members of the Conference after the close of 
the Tenth Session. Despite the political events, Czechoslovakia sent a 
strong delegation, which participated actively in all stages of the Confer- 
ence. Turkey, with 2 members, had the smallest delegation. France had 
the largest delegation with 8 members, Italy and Spain had 7-man delega- 
tions and Belgium, Canada, Netherlands, Sweden and the United States ° 
had 6-man delegations. Indonesia was represented by observers, and vari- 
ous intergovernmental organizations sent representatives. 

The United States received the compliment of the election of one of its 
members as Vice Chairman and another of its members as Rapporteur of 
one of the four working Commissions into which the Conference was 
divided. 

As in 1964, French and English were equal official] languages. Simul- 
taneous translation equipment was used in the two principal meeting rooms. 
At least a third of the delegations spoke in English; French and English 
staff secretaries were present; and the minutes of the daily sessions were 
prepared so that each speaker’s intervention is recorded in the language he 
used. The drafting committee members were, however, required to be 
competent in both languages, since all texts were prepared in both English 
and French. The Final Act is in both languages, which are of equal 
authenticity. 

In preparing for the session, the United States Delegation had the 
benefit of the assistance of the Secretary of State’s Advisory Committee on 

1See Amram, ‘‘Report on the Tenth Session of the Hague Conference on Private 
International Law,’’ 59 A.J.I.L. 87 (1965). 

2 Austria, Belgium, Canada, Czechoslovakia, Denmark, Finland, France, Germany, 
Greece, Ireland, Israel, Italy, Japan, Luxembourg, Netherlands, Norway, Portugal, 


Spain, Sweden, Switzerland, Turkey, United Arab Republic, United Kingdom, United 
States, Yugoslavia. 

3 Tho United States Delegation consisted of Ambassador Richard D. Kearney, as 
chief, James ©. Dezendorf, Esq., Professors Kurt H. Nadelmann, Willis L. M. Reese 
and Arthur T. von Mehren and the writer. 
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Private International Law. Members of this Committee are nominated 
by the major legal organizations interested in the international codification 
and unification of private law.4 The Advisory Committee set up an Expert 
Working Group on each topie on the agenda to prepare positions and 
instructions for the Delegation. 

The agenda for the Eleventh Session consisted of three new draft con- 
ventions: (1) Recognition of Divorces and Legal Separations, (2) Law 
Applicable to Traffic Accidents and (3) Taking of Evidence Abroad in 
Civil and Commercial Matters. In addition, the Conference reviewed the 
relationship between the draft Convention on Recognition and Enforcement 
of Foreign Judgments in Civil and Commercial Matters and the draft 
Protocol to the Convention which had been prepared by a Special Commis- 
sion in October, 1966. Finally, the session reviewed the extent to which 
conventions previously prepared by the Conference had been ratified, and 
eonsidered topics for future work. 

The English text of the three conventions prepared by the Eleventh 
Session has been published in the January, 1969, issue of International 
Legal Materials ® and will appear in the American Journal of Comparative 
Law, Volume 16, at page 594. No attempt can be made in this brief com- 
ment to analyze the conventions in depth, but the following brief summary 
of the more significant provisions of the conventions should give a satis- 
factory picture of the results of the Conference. 


Convention on Recognition of Divorces and Legal Separations 


This convention is confined to the recognition of divorces and separations 
and limits recognition to decrees which are ‘‘legally effective.’’ It excludes 
recognition of any findings of fault in the foreign decree or of orders 
dealing with money matters or custody of children. 

Article 6 limits the power of the foreign court to examine into the facts 
on which the finding of jurisdiction was based and to examine into the 
merits of the decree. It closely follows the United States practice under 
the Full Faith and Credit clause. 

As anticipated, the convention is a compromise between the civil-law 
concept of nationality as a basis for divorce jurisdiction and the common- 
law concept of domicile or residence as a basis for jurisdiction. Nationality 
or ‘‘habitual residence’’ (‘‘domicile’’) of both parties is recognized under 
the convention. Also the nationality or habitual residence (domicile) of 
the plaintiff alone will be an acceptable basis for a recognized decree if the 
following requirements of Article 2(2) and Article 2(4) or 2(5) are 
fulfilled : 

If habitual residence of the plaintiff in a particular state is to be the 
basis, (a) the plaintiff must have resided there for at least a year imme- 
diately prior to the institution of the proceedings, or (b) both spouses last 
habitually resided there. 


4 The writer is the Society’s representative on that Committee. 
88 Int. Legal Materials 31-41 (1969). 
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If the nationality of the plaintiff is to be the basis, (a) the plaintiff must 
have his habitual residence there or (b) must have had his habitual resi- 
dence there for one continuous year, falling some part within two years 
preceding the institution of the proceedings, or (c) was present in that 
state when the proceedings were instituted and both spouses had last 
habitually resided in a state which does not provide for divorcee. 

An illustration of the situation covered by (ce) in the preceding para- 
graph would be a husband and wife nationals of Denmark who last resided 
together in Italy which does not provide divorce. The husband deserts the 
wife who then returns to Denmark and asks for a divorce there. 

Of great importance to the United States is the provision of Article 14 
that recognition on the basis of nationality will be effective as to nationals 
of a federal state, regardless of their habitual residence, if the divorce was 
‘‘legally effective.” This should guarantee the recognition by Contracting 
States of all Sherrer-type* divorces of two United States nationals, regard- 
less of any dispute over the fact of their ‘‘domicile’’ in the particular State 
of the United States where the divorce was entered. Such a divorce will 
be ‘‘legally effective’’ in the United States under Sherrer and it will be 
entitled to recognition under the convention. 

Special provisions in Articles 7 and 20 were included at the insistence of 
states like Ireland, Italy, Portugal and Spain, which do not have divorce. 
Accordingly, under Article 7, a state may refuse to recognize a foreign 
divorce if both parties are nationals of a state which does not provide for 
divorce or if both parties are nationals of the state where recognition is 
sought. Article 20 provides for the situation where one spouse is a na- 
tional of such a state. For example, if two Italian nationals, or a United 
States national and an Italian national were divorced in a United States 
court, the convention might not guarantee recognition of the divoree in 
Italy or in another Contracting State. The United States cannot provide 
this guarantee today; and the clause has no effect on the requirement of 
Article 14 that Italy would have to recognize the divorce of two United 
States nationals entered by a United States court if it is legally valid in the 
United States. 

The convention contains special provisions for the entry of a divorce 
following a prior decree of legal separation (Article 5), the right to refuse 
recognition if the decree was entered without ‘‘due process’’ (Article 8), 
and the effect of the entry of two conflicting decrees in separate states 
(Article 9). 

It also provides the desirable rule that, if recognition is granted by a 
state under its internal law on a basis more favorable than the convention, 
the more favorable internal rule remains effective (Article 17). 


6Sherrer v. Sherrer, 334 U. S. 343 (1948). If the defendant appears and has an 
opportunity to attack the plaintiff’s domicile or the jurisdiction of the court and fails 
to do so, or does so and loses the attack, the decree is final and is entitled to full faith 
and credit. The defendant is estopped to attack domicile or jurisdiction collaterally 
in another State. See also Cook v. Cook, 342 U. S. 126 (1951); Sutton v. Leib, 342 
U. S. 402 (1952). 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


Article 10 contains a ‘‘public policy’’ clause permitting non-recognition, 
but it is couched in ‘‘manifestly incompatible’’ terms, which may tend to 
limit the capacity to use this clause as an excuse to evade the provisions of 
the convention. 

Article 11 states the limits of the power of a state to prevent remarriage 
after a decree of divorce which is entitled to recognition. 

A federal state may ratify the convention on a national basis or only for 
designated units of its federal system. There may be a similar partial rati- 
fication if, as in Israel, there are separate legal systems for citizens of dif- 
ferent religions (Article 23). 

Article 24 contains the valuable provision that, unless a reservation is 
filed, divorces entered before the convention is ratified will be entitled to 
the benefit of the convention. . 

As indicated, ratification of this convention would be of substantial value 
to United States nationals who desire recognition of a United States di- 
vorce decree abroad. At the present time, many European states deny 
automatic recognition to United States divorce decrees which are based 
solely on ‘‘domicile.’’ They re-examine the decrees and the finding of 
domicile. Recognition will be provided under the convention under two 
different provisions: 

First, the convention provides that divorces shall be recognized if there 
was ‘‘habitual residence’’ in the granting state for one year or more. Since 
40 of the States of the United States have at least a one-year residence rule, 
this assures the recognition of these decrees in Contracting States abroad. 

Second, as to divorces in States of the United States which have residence 
requirements of less than one year, these will be entitled to recognition 
under the ‘‘nationality’’ principle, if both spouses are nationals of the 
United States. This will assure recognition of Nevada divorces of two 
United States nationals if they are legally valid in the United States. 

In exchange for this, the United States will agree to recognize divorces 
entered in Contracting States abroad of foreign nationals if entered under 
the nationality principle by a court of the state of which both parties are 
nationals, regardless of habitual residence or domicile in that state. To 
afford this recognition to this class of parties (1.¢., to ignore domicile and 
accept nationality as a basis for jurisdiction) will be a change in United 
States practice in a limited group of cases, but this is a small premium to 
pay for the benefits which United States nationals will obtain in recog- 
nition abroad of United States decrees. 


Convention on the Law Applicable to Traffic Accidents 


The United States Delegation did not favor ratification of this conven- 
tion because it prescribes unacceptable rules in fixing the law applicable. 
The basic principle (Article 3) is the law of the place of the accident. 
But, for the benefit of insurance carriers, certain complicated exceptions 
were created in Article 4 in favor of the place of the registration of the 
vehicle. To illustrate, if a Danish national, on holiday, rents a car in 
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Amsterdam and, with two Danish friends as guests, travels to Paris where 
he has an accident, the rights of the guests in subsequent suits against the 
driver in Denmark will be governed by Dutch law. The reason suggested 
for this curious rule was that there would probably be a Dutch insurance 
carrier involved, and it could more easily settle claims if it could apply its 
own law of liability. However, the convention concedes that this rule can 
have no general application. It cannot apply if there is a two-car collision 
of two vehicles registered in two different states. Further, it cannot apply 
to determine the rights of pedestrians or others outside the vehicle, and 
who have no connection whatever with the state of registration. 

In addition, Article 7 further complicates the rule of Article 3 by pro- 
viding that, in determining liability, the ‘‘rules relating to the control and 
safety of traffic which were in force at the place and time of the accident”’ 
shall be taken into account. If this means the rules of the road of the 
place of the accident, how can the liability be determined under the law of 
the state of registration? 

Further, the convention does not distinguish between gratuitous pas- 
sengers and passengers for hire. Under Article 1 the convention deter- 
mines only ‘‘non-contractual’’ (7.¢., tortious) liability. Yet there is a wide 
difference in many countries as to whether the rights of a passenger for 
hire against the driver lie in contract or in tort. Similarly, suppose the 
passenger is a gratuitous passenger but has signed an agreement with the 
host respecting the liability of the latter. This means that the convention 
may be applicable in one state under a certain set of facts and not appli- 
cable in another state on the same set of facts. 

The United States Delegation found the convention to be inconsistent 
with the prevailing view in the United States which favors flexible rules of 
liability in traffic accidents, and which will permit the court to reach what 
it considers to be the correct result in the individual case (Restatement of 
Conflict of Laws (2d) P.O.D., Part IL (1968), §§ 145, 146, 147). 


Convention on the Taking of Evidence Abroad in 
Civil or Commercial Matters 


The United States Delegation recommended ratification of this conven- 
tion. 

This convention is the second stage in the revision of the Hague Conven- 
tion on Civil Procedure of 1954, which had been drafted before any of the 
common-law states had become members of the Conference. The first stage 
of the revision was the Convention on the Service Abroad of Judicial and 
Non-Judicial Documents prepared at the Tenth Session in 1964. This con- 
vention revised Chapter IT of the 1954 Convention. It was signed by the 
United States on November 16, 1965, and unanimously approved by the 
Senate on April 14,1967. Additional ratifications have been received from 
other states and the convention is now in foree. 

The Evidence Convention revises Chapter II of the 1954 Convention 
which dealt only with Letters of Request (commissions rogatoires). It 
substantially revises and modernizes the techniques for Letters of Request, 
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but, in addition, expands the use of consuls for the taking of evidence and 
introduces for the first time into an international convention the concept 
of the use of ‘‘commissioners’’ to take evidence. 

The basic principles applied are that the methods of procedure must be 
‘“tolerable’’ to the state of execution, but the evidence obtained must be 
‘‘utilizable’’ in the courts of the state of origin. In addition, fundamental 
principles of ‘‘judicial sovereignty’’ in the state of execution must be re- 
spected, as well as the diametrically different approaches in the common- 
law and civil-law countries to the ‘‘publie’’ or ‘‘private’’ quality of the 
taking of evidence. Finally, all existing procedures in any state which 
provide judicial co-operation on a basis more liberal or less restrictive than 
the provisions of the convention are maintained intact. 

Exactly as in the case of the Documents Convention of 1965, the very 
liberal and open practice in the United States under 28 U.S.C. §1782, un- 
der §3.02 of the Uniform Interstate and International Procedure Act, and 
under the practice of most of the fifty States, means that the convention 
requires minimal internal changes in United States practice, while at the 
same time it will greatly enlarge the assistance given to United States courts 
and litigants in many other states.’ 

The convention is lengthy, 42 articles, and must be treated summarily. 

Letters of Request may be used either to obtain evidence (which includes 
testimony of witnesses and the production and inspection of property, real 
or personal) or to perform ‘‘other judicial acts.’ Perpetuation of testi- 
mony is included, while service of documents, enforcement of judgments, 
orders for provisional and protective measures and pre-trial discovery of 
documents are excepted (Articles 1, 23). 

The Central Authority concept of the Documents Convention of 1965 is 
carried over and each state will designate one or more such authorities to 
receive Letters and transmit them to the proper executing tribunal. The 
convention does not regulate how the Letters will be handled within the 
issuing state; this is an internal matter for the state of origin (Articles 
2, 24). 

Article 3 specifies the content of the Letter and Article 4 regulates the 
difficult problem of the language to be used in the Letter. In essence, the 
historic rule is maintained that the Letter shall be in an official language 
of the state of execution or in another language which that state will ac- 
cept. The novelty is Article 4(2) under which every state will agree to 
accept a Letter in French or English, unless it files a reservation to this 
clause. 

The Central Authority may refuse to transmit a Letter which violates 
the formal rules of the convention, but a Letter which complies with the 
formal rules cannot be rejected for execution unless (1) it asks for the 
performance of an ‘‘other judicial act’’ which is outside the function of 
the judiciary in the state of execution, or (2) its performance would 


7 Seo Amram, ‘‘The Proposed International Convention on the Service of Documents 
Abroad,’’ 51 A.B.A.J. 650 (1965). 
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prejudice the ‘‘sovereignty or security’’ of the state of execution (Articles 
5, 12). 

The convention regulates the notice to be given to the issuing tribunal 
and to the parties of the time and place of the execution of the Letter and 
who may be present (Articles 7, 8). 

A most important provision is that of Article 9, which regulates how the 
Letter will be executed. The state of execution will normally apply its 
own procedure for the taking of evidence, but agrees that, if asked to follow 
a different procedure (i.e. that of the state of origin) it will do so unless 
it is ‘‘incompatible’’ with its own internal law or unless it is ‘‘impossible 
of performance’’ because of internal procedural or practical difficulties. 
These are harsh conditions, and are deliberately designed to maximize the 
use of the foreign procedure and to minimize the availability of excuses 
for refusal to do so (ef. 28 U.S.C. §1782(a)). 

Article 10 provides for the application of compulsion to an unwilling 
witness and Article 11 provides for the privileges and immunities to which 
a witness will be entitled when the Letter is executed. 

The Letter is to be returned to the issuing tribunal by the same channel 
through which it was originally transmitted (Article 13). 

A radical change from the 1954 Convention was made in Article 14. All 
judicial assistance under the convention is to be rendered free, except for 
the cost of experts and interpreters and costs incurred because a special 
method of taking the evidence has been requested under Article 9. This 
raised special problems for the United Kingdom, whose judges appoint 
commissioners to execute Letters of Request, and for the United States, 
where costs acerue for the cost of subpoena of an unwilling witness and 
for a transcript of the evidence. Articles 14(3) and 26 deal with these 
problems. 

It may be relatively easy to resolve this problem in the United States if 
the Federal Magistrates Act of 1968 ° is amended to give to the magistrates 
the exclusive jurisdiction to execute all Letters of Request coming from 
foreign countries. (See Article 25.) 

As to consuls and commissioners, they may take evidence, but they may 
not perform ‘‘other judicial acts.’’ The consul may take evidence of his 
own nationals as a conventional rule, unless the state of execution by decla- 
ration requires that permission be obtained (Article 15). He may take 
evidence of other nationals only if permission is granted by the state of 
execution, unless the need for permission has been waived (Article 17). 

Provision is made, solely within the discretion of the state of execution, 
for possible compulsion against a witness to appear and give evidence be- 
fore a consul or commissioner (Article 18), and the basic rules and regula- 
tions for the activities of the consul and commissioner are detailed in Ar- 
ticles 19 to 21. If the effort to obtain the evidence through the consul or 
commissioner fails, the moving party may commence again with a Letter 
of Request (Article 22). 


s P.L. 90-578, 
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Everything that has been said so far represents a minimum set of stan- 
dards, subject to reservation in only two respects. In order to obtain the 
consent of all the members of the Conference to the modernized terms of 
the convention, reservation is permitted to the provision in Article 4 for 
the use of French or English in the Letter of Request and to all or part of 
the provisions of Articles 15 to 22 permitting consuls and commissioners to 
take evidence. No other reservation is permitted (Article 33). 

Consistent with this concept of a minimum standard, Articles 27, 28 and 
32 permit any two or more states to enter into side agreements or conven- 
tions on most of the provisions of the convention and permit any state to 
offer even more judicial co-operation on freer and less restrictive terms 
under its internal law or practice (cf. 28 U.S.C. §1782). 

The basic principle is that any two or more Contracting States may get 
together and set up as between themselves any system of taking evidence 
that suits them, so long as they are always prepared to offer to all other 
Contracting States everything that the convention requires. 

This convention accomplishes substantial benefits for United States courts 
and litigants without requiring any basic changes in our internal law or 
procedures of assistance to foreign courts and litigants. 


Convention on Recognition and Enforcement of Foreign Judgments 
and Supplementary Protocol 


The problem raised with respect to this convention and the Protocol has 
been well documented ° and need merely be noted here. 

The convention provides for non-recognition of judgments which are en- 
tered on the basis of improper claims of jurisdiction, for example, because 
the plaintiff is a national of the state where the suit is brought, or because 
the plaintiff is domiciled in that state, or because the defendant has prop- 
erty, no matter how trifling, in that state. However, the six states of the 
Common Market negotiated a separate regional convention under which 
any such judgment would be recognized if it were entered against an out- 
sider, but would not recognize it if it were entered against a resident of 
the Common Market area. 

This obvious discrimination blocked acceptance of the convention, be- 
cause there was no way to reconcile the conflicting principles. In October, 
1966, a Special Committee met and drafted a Protocol which provided for 
non-recognition of such judgments between parties who enter into appro- 
priate bilateral agreements under the convention. However, the Common 
Market group opposed the mandatory simultaneous signature of the Proto- 
col and the convention which left the problem unresolved. 

The best that could be obtained during the Eleventh Session was a 


9 See, among others, the articles of Kurt H. Nadelmann in 58 AWJ.I.L. 724 (1964); 
60 A.J.L.L. 803 (1966); 67 Col. Law Rev. 995 (1967); 1967-1968 Common Market Law 


Rev. 409, 
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‘‘recommendation’’ to governments to (1) sign and ratify the Convention 
and Protocol simultaneously, or (2) include the provisions of the Protocol 
in the bilateral agreements provided for in the convention, and (3) take 
any steps permitted under an outside convention to comply with the 
Protocol. 

Ratification of the Common Market Convention by its members can be 
anticipated. What if anything they will do to eliminate the discrimina- 
tory features of that convention is unknown. Until these uncertainties 
have been resolved, the position of the United States with regard to the 
Hague Convention must remain open. 


Future Work 


The two topics having priority for the Twelfth Session in 1972 are (1) 
choice of law regarding product liability and (2) succession to property, 
especially the problems relating to the administration of decedents’ estates. 

Other topics which will be considered by the Netherlands State Commis- 
sion, which is responsible for fixing the agenda for the Conference, are (1) 
maintenance obligations in respect of adults; (2) conflict of laws respecting 
marriage, including recognition of annulments; (3) choice of law regarding 
matrimonial property; and (4) choice of law applicable to negotiable in- 
struments. The United States Delegation proposed the last of these items. 


Paur W. AMRAM? 


Soviet Conflicts Rules: Merchant Shipping Code of 1968 


The Soviet Merchant Shipping Code, recently adopted by the U.S.S.R. 
Supreme Soviet, has effected a fundamental reform of Soviet conflict-of-law 
rules for maritime contracts. Enacted after more than a decade of pre- 
paratory work, the new Code entered into force October 1, 1968, replacing 
the Merchant Shipping Code of 1929.1 


*Mr. Amram is Chairman of the Civil Procedural Rules Committee of the Supreme 
Court of Pennsylvania and was Chairman of the Advisory Committee of the United 
States Commission on International Rules of Judicial Procedure. He was a member 
of the United States observer delegations to the Hague Conferences in 1956 and 1960 
and a member of the official delegations in 1964 and 1968. He was the United States 
expert on the Special Commission which prepared the draft convention on taking evi- 
dence abroad and was Rapporteur of Commission III which drafted the final convention 
at the October, 1968, Session. He is the Society’s representative on the State Depart- 
ment’s Advisory Committee on Private International Law and this is his Report to 
the Society in that capacity. The views and comments expressed are his own and do 
not necessarily represent the views of the Department of State or of any other member 
of the 1968 delegation. 

1The 1968 Code was adopted by an edict of the Presidium of the Supreme Soviet. 
Sept. 17, 1968, and published in the Supreme Soviet’s official periodical, Vedomosti 
verkhovnogo soveta SSSR (Gazette of the Supreme Soviet of the U.S.S.R.) (1968), No. 
39, item 351. According to the usual procedure, the edict was confirmed by the full 
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The new Code can boast of three major accomplishments in reform of 
conflicts rules for maritime contracts.? First is provision of a single con- 
fiicts norm for all six types of maritime contracts which the Code regulates: 
carriage of goods, voyage charter, time charter, carriage of passengers, 
towage, and marine insurance. The 1929 Code had provided different con- 
flicts rules for each type of contract. 


Supreme Soviet by a law of Dec. 13, 1968, ‘*Ob utverzhdenii ukaza Prezidiuma Verk- 
hovnogo soveta SSSR ‘Ob utverzhdenii Kodeksa Torgovogo Moreplavaniia Soiuza 
SSR’ ” (On Confirmation of the Edict of the Presidium of the Supreme Soviet 
of the U.S.S.R. ‘On Confirmation of the Merchant Shipping Code of the U.S.S.R.” ’’), 
published in Izvestiia (News), Dec. 14, 1968, at 3, and in Vedomosti verkhovnogo 
soveta SSSR (1968), No. 51, item 488. For an English translation, see William E. 
Butler and John B. Quigley, Jr. (transl. and eds.), The Merchant Shipping Code of 
the USSR (1968) (in press, 1969). 

The 1929 Code was adopted by a decree of the Central Executive Committee and the 
Council of People’s Commissars June 14, 1929, and published in the official Sobranie 
zakonov i rasporiazhenii raboche-krest’ianskogo pravitel’stva SSSR (Collection of Laws 
and Regulations of the Worker-Peasant Government of the U.S.S.R.) (1929), No. 41, 
item 366. The 1929 Code, with amendments through 1958, was translated into English 
with annotations by Z. Szirmai and J. D. Korevaar in the series Law in Eastern 
Europe, No. IV, under the title ‘‘The Merchant Shipping Code of the Soviet Union?’ 
(1960). On the drafting and origins of the 1929 Code, see S. Dobrin, ‘‘The Soviet 
Maritime Code, 1929,’?’ 16 J. Comp. Leg. and Int. Law 252 (1934). 

The Soviet Merchant Shipping Code is a comprehensive statement of administrative 
and civil-law rules regulating maritime commerce. In both form and substance, it 
closely parallels (and was largely modeled on) continental codifications of maritime 
law, e.g., Chapter Four of the French Commercial Code and Book Four of the German 
Commercial Code. While there is no similar codification in the United States, the 
subject matter of the Soviet Merchant Shipping Code corresponds roughly to that of 
admiralty law, as will appear from the Code’s chapter headings: General Provisions, 
Vessels, Crews, Ports, Pilots, Sunken Property, Planning and Organization of Ship- 
ments, Carriage of Goods by Sea, Carriage of Passengers by Sea, Time Charters, 
Towage, Marine Insurance, General Average, Collisions, Salvage at Sea, Limits of 
Liability of a Shipowner, Privileged Demands, Sea Protests, Claims and Suits. 

Uniformity of interpretation of the Soviet Code is ensured by the existence of a 
specialized Maritime Arbitration Commission which sits in Moscow as an agency of 
the All-Union Chamber of Commerce. The Commission, composed of twenty-five spe- 
cialists in maritime law, shipping, and marine insurance, is empowered to hear most 
types of disputes arising under the Merchant Shipping Code, provided that the parties 
have consented to the Commission’s jurisdiction, either in their contract or subsequently. 

2 The 1968 Code’s conflicts rules are contained in Art. 14. Those relating specifically 
to maritime contracts are given in par. 2 of Art. 14. Conflicts rules in the 1929 Code 
are contained in Art. 4. The 1968 Code changed only slightly conflicts rules for mari- 
time relations other than contracts. The most significant modification of the 1929 
Code in this respect is extension of the application of the Code’s provisions on general 
average (Ch. XIII). Under the 1929 Code, the general average rules applied only if 
the voyage terminated in a Soviet port (Art. 4, par. 1, subsee. (c)). The 1968 Code 
applies its general average provisions to any shipment carried in a Soviet flag vessel, 
as well as to shipments carried in foreign flag vessels terminating their voyages in a 
Soviet port (Art. 14, par. 1, subsec. (6)). 
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Second, whereas the 1929 Code merely listed those situations in which 
Soviet law was to apply, the new Code sets guidelines for choice of law. 
True, the 1929 Code provided that in cases not listed the Soviet judge or 
arbiter was free to apply foreign law, but it gave no criteria for determin- 
ing which foreign law to apply.® 

Third and most important, the new Code changes radically the substance 
of Soviet conflicts rules applicable to maritime contracts, establishing a 
general rule of lex loci contractus for all maritime contracts. Lez loci 
contractus departs fundamentally from the rules of Article 4 of the 1929 
Code, which for all their complexity had the effect of subjecting to Soviet 
law almost any case arising in a Soviet tribunal. Contracts for carriage 
of goods and voyage charters, for example, were governed by Soviet law 
under the 1929 Code in four situations: (1) when the shipment was be- 
tween two ports of the U.S.S.R.; (2) when the shipment was from a Soviet 
port to a foreign port; (3) when the shipment was from a foreign port to 
a Soviet port (but only if the case was heard in the U.S.S.R.); and (4) 
when the shipment was from one foreign port to another (but only if the 
case was heard in the U.S.S.R. and only if one or both parties were citizens 
or legal entities of the U.S.S.R.).4 Time charters were subject to Soviet 
law in the same four situations, but only if one or both parties to the dis- 
pute were citizens or legal entities of the U.S.8.R.5 Towage contracts were 
always subject to the Soviet Code if the case was heard in the U.S.S.R.;° 
marine insurance contracts were governed by the Code only if concluded in 
the U.S.S.R.” The effect of such a comprehensive listing was that Soviet 
law was applied (except in the case of marine insurance) to nearly all 
maritime contracts litigated in the U.S.S.R. The reform effected by the 


8 1929 Code, Art. 4, par. 3. Makovskii concludes that this absence of criteria allowed 
the tribunal to apply ‘‘that foreign legal system with which, in the opinion of the 
court, the disputed legal relation has the greatest link.’? A. Makovskii, in L, Lunts, 
Mezhdunarodnoe chastnoe pravo: osobennaia chast’ (International Private Law: Spe- 
cial Part) at 194-195 (1963) (hereinafter cited as Lunts, 1963 treatise). 

4 Ibid., Art. 4, par. 1, subsec. (b). Poor draftsmanship gave rise to a disagreement 
concerning the applicability of the Code to the fourth category of shipments. A. D. 
Keilin read the subsection to say that for shipments from one foreign port to another 
it was not necessary that the case be heard in the U.S.S.R. for Soviet law to apply. 
A. Keilin, Sovetskoe morskoe pravo (Soviet Maritime Law) at 18 (1954). The sub- 
section as set forth in the text conforms to the interpretation of Makovskii in Lunts, 
1963 treatise, at 199. Makovskii there gives the reasons for his interpretation. On 
the 1929 Code’s conflicts rules for contracts of carriage, see, generally, A. Garnefsky, 
‘¢Soviet Private International Law Relating to Carriage by Sea,’? 27 Modern Law 
Rev. 412-433. 

61929 Code, Art. 4, par. 1, subsees. (b) and (e). This interpretation of how sub- 
secs. (b) and (e) are to be read together is that of Keilin, op. cit. at 18. 

61929 Code, Art. 4, par. 1, subsec. (d). 

T Ibid., Art. 4, par. 1, subsec. (f). Curiously, Art. 4 failed to provide a conflicts 
rule for contracts of carriage of passengers. 
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1968 Code is thus a substitution of lex loci contractus for a virtual rule of 
lex fori. 

Two factors must be kept in mind in application of the Soviet lex loct 
contractus rule. First, the place of conclusion of the contract must be de- 
termined by Soviet law, which calls for the place where the offeror re- 
ceived the offeree’s acceptance.® Second, lex loci contractus is applied, in 
the wording of Article 14 of the 1968 Code, only to ascertain the rights and 
duties of the parties after conclusion of the contract, but not to resolve 
questions of the authorization of persons signing the contract or to deter- 
mine the degree of formality required of the contract. On these latter 
points the conflicts rules of the Merchant Shipping Code are silent. 

It is clear from other sources, however, that Soviet law is to decide ques- 
tions of authorization and formalities. With foreign trade operated as a 
state monopoly, the only agencies which conclude foreign trade contracts 
are specially authorized organizations which are part of the monopoly 
mechanism.?° The Fundamental Principles of Civil Legislation of the 
U.S.S.R. and Union Republies provide that all foreign trade transactions 
concluded by Soviet foreign trade organizations must conform to Soviet 
law with respect to authorization and formalities. The organization 
which normally concludes maritime contracts with foreigners (called 
Sovfrakht, meaning ‘‘Soviet Freight’’) is considered a foreign trade or- 
ganization,’ and the maritime contracts it concludes with foreigners are 
considered to be ‘‘foreign trade transactions’’ as that term is used in the 
1961 Fundamental Principles of Civil Legislation. Substantive Soviet 
law requires that foreign trade contracts be in writing and signed by two 
representatives of the relevant organization who are specially authorized 
for the purpose of signing foreign trade contracts.™ 


81968 Code, Art. 14, par. 2. 

®Grazhdanskii kodeks RSFSR (Civil Code of the RSFSR) (1968), Arts. 162 and 
163. This has been translated into English by W. Gray and R. Stults, Civil Code of 
the Russian Soviet Federated Socialist Republic (1965), and by A. Kiralfy, The Civil 
Code and the Code of Civil Procedure of the RSFSR, 1964 (1966). 

10 D, Genkin (ed.), Pravovoe regulirovanie vneshnei torgovli SSSR (Legal Regulation 
of the Foreign Trade of the U.S.S.R.) at 44-47 (1961). 

11 Osnovy grazhdanskogo zakonodatel’stva Soiuza SSR i soiuznykh respublikh (1964), 
Art. 125. The Fundamental Principles have been translated into English by Y. 
Sdobnikov, in Soviet Civil Legislation and Procedure (19627), and by Kiralfy in Law 
in Eastern Europe: Miscellanea, (1963). Art. 125 is repeated verbatim ag Art. 565 
of the R.S.F.8.R. Civil Code, op. cit., note 9. 

12 On the legal status of Sovfrakht, see A, Zhudro (ed.), Morskoe pravo at 38-39 
(1964). 

18 Lunts, 1963 treatise at 105; I. Pereterskii and 8. Krylov, Mezhdunarodnoe chastnoe 
pravo (International Private Law) at 126 (1959). 

14 Sobranie zakonov SSSR (Collection of Laws of the U.S.S.R.) (1936), No. 1, item 3. 
Names of persons so authorized are, as directed by the 1936 decree, set forth in lists 
maintained by each foreign trade organization; changes in these lists are published 
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Whereas Western courts normally decide the question of the extent of an 
agent’s authority under the local law of the place where the agent con- 
tracts with third parties," Soviet tribunals, applying the Fundamental 
Principles, require that the Soviet rules on authorization and formalities 
be followed in contracts concluded by Soviet foreign trade organizations, 
whether in the U.S.S.R. or abroad.t® The Fundamental Principles purport 
to require even foreign courts to enforce Soviet authorization and formality 
requirements, since these rules are said to be part of the law of the status 
of the foreign trade organization rather than of contract or agency law.” 

While providing lex loct contractus as a dispositive norm, the new Mer- 
chant Shipping Code* continues the rule of the 1929 Code that the 
parties may choose a law to regulate their contractual rights and duties 
(though not to regulate questions of authorization of the Soviet party or 
of formalities requirements). Party autonomy is limited by two factors. 
First, the law chosen may not violate Soviet public order.*° Second, cer- 
tain fundamental norms of the Merchant Shipping Code may not be 
changed by the parties through choice of a law which provides different 


monthly in the Foreign Trade Ministry’s official journal, Foreign Trade. Persons not 
so listed lack authority, under Soviet law, to sign foreign trade contracts. 

15 E. Rabel, The Conflict of Laws: A Comparative Study 155-167 and 177-180 (2d 
ed., 1964, Vol. ILI, prepared by Bernstein). 

16 Fundamental Principles, Art. 14, par. 4, invalidates any foreign trade transac- 
tion which does not meet the authorization and formalities requirements of Art. 125 
of the Fundamental Principles. Lunts, Mezhdunarodnoe chastnoe pravo (International 
Private Law) 236-237 (1949) (hereinafter cited as Lunts, 1949 treatise); Ramsaitsev, 
Vneshnetorgovyi arbitrazh v SSSR (Foreign Trade Arbitration in the U.S.S.R.) at 52 
(1957); Genkin, ‘‘O rabote vneshnetorgovoi arbitrazhnoi komissii pri Vsesoiuznoi 
Torgovoi Palate za 1957-1959 gg.,’? in Sbornik informatsionnykh materialov (Col- 
lection of Informational Materials) vypusk XI, Sektsiia prava Vsesoiuznoi torgovoi 
palaty 10 (1961). 

17 Fundamental Principles, Art. 125, par. 2; Ramzaitsev, op. cit. note 16, at 52. 

181968 Code, Art. 15, par. 1. 

191929 Code, Art. 5. The 1968 Code’s provision is broader than that of the 1929 
Code in that it permits the parties to choose not only a foreign law but also ‘‘shipping 
customs, ’? 

201968 Code, Art. 15, par. 2. Lunts gives two examples of norms of foreign mari- 
time law which a Soviet tribunal might refuse to apply under the public order con- 
cept: (1) a law which did not recognize Soviet state ownership of vessels and the 
resultant immunity from attachment or execution claimed for them by both the 1929 
and 1968 codes (1929 Code, Art. 176; 1968 Code, Art. 20); (2) a law which limited 
the liability of the shipowner for injury to the life or health of a seaman (such lia- 
bility being unlimited under both the 1929 Code, Art. 177, par. 2, subsec. (a), and 
the 1968 Code, Art. 275(1)). Lunts, 1949 treatise at 121. In a later work Lunts 
refers to these earlier examples of his as ‘‘hypothetical,’’ since he did not know a 
single instance in which the public order concept had been applied by a Soviet tribunal 
to refuse recognition to a norm of foreign maritime law chosen by the parties. L. 
Lunts, Mezhdunarodnoe chastnoe pravo: obshchaia chast? (International Private Law: 
General Part) 234 (1959). For a discussion of the publie order limitation in Socialist- 
capitalist relations, see Lunta, 1949 treatise at 235-236. 
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rules.” Soviet law does not, however, require any natural connection be- 
tween the law chosen and the transaction or the nationality of the parties.” 

The 1929 Code’s choice-of-law rules for maritime contracts had long been 
at variance with the lex loci contractus rule applied by the Foreign Trade 
Arbitration Commission to international sales contracts. This rule was 
incorporated into the Fundamental Principles,** and the 1968 Merchant 
Shipping Code now brings maritime contracts into conformity. 


21 Among the more important of such mandatory provisions in the 1968 Code are 
Art. 129, which requires the carrier to make hig vessel seaworthy before commencement 
of the voyage, and Art. 160, which holds the carrier liable for loss or damage to cargo 
unless he proves absence of fault. Provisions on payment of freight charges, which 
were mandatory under the 1929 Code (Art. 112) are dispositive under the 1968 Code 
(Art. 154). 

22 Fundamental Principles, Art. 126, par. 1; E. Fleishits (ed.) Nauchno-prakticheskii 
kommentarii k GK RSFSR (Scholarly and Practical Commentary to the Civil Code 
of the RSFSR) (1966); Lunts, 1949 treatise at 227; Lunts, ‘‘Voprosy primeneniia 
inostrannykh zakonov v Osnovakh grazhdanskogo zakonodatel’stva Soiuza SSR i 
soluznykh respublikh’? (‘‘Problems of the Application of Foreign Laws in the Funda- 
mental Principles of Civil Legislation of the U.S.S.R. and Union Republics’’), Sovetskoe 
gosudarstvo i pravo (Soviet State and Law) (1962), No. 6, at 102. The principle of 
choice unrestricted as to countries is upheld as well by the Foreign Trade Arbitration 
Commission. Genkin, loc. cit. note 16, at 6. 

23 Lunts, 1949 treatise at 234-235; Ramzaitsev, op. cit. note 16, at 57-59. This 
rule was developed judicially with no statutory basis. Art. 7 of the 1923 R.S.F.S.R. 
Civil Procedure Code provides: ‘*In consideration by a court of contracts and acts 
concluded abroad, there shall be taken into account the Jaws in force at the place of 
conclusion of tho contract or act... .°? Art. 7 was apparently considered relevant 
only to questions of the form and initial validity of contracts but not to subsequent 
rights and duties under a contract. Lunts, 1949 treatise at 221-222. In an article 
written to explain the changes brought about by Art. 126 of the then new Fundamental 
Principles, Lunts did not mention Art. 7 as the precursor of Art. 126, noting only that 
Art. 126 conforms to the longtime practice of the Foreign Trade Arbitration Com- 
mission. Lunts, loc. cit. note 22, at 101. Genkin, discussing the practice of the Com- 
mission, cites its lex loci contractus rule without mentioning Art. 7, though he does 
cite Art. 7 as the basis of other practices followed by the.Commission. Genkin, loc. 
cit. note 16, at 6 and 10. Two other leading specialists, Pleishits and Ramzaitsev, 
mention only the practice of the Commission but not Art. 7 as forerunners of Art. 
126, Fleishits, ‘‘Mezhdunarodnoe znachenie osnov grazhdanskogo zakonodatel’stva 
Soiuza SSR i soiuznykh respublik,’’ Sovetskii ezhegodnik mezhdunarodnogo prava: 1963 
(Soviet Yearbook of International Law: 1963) 398 at 401 (1965); Ramzaitsev, ‘‘Zna- 
chenie novykh zakonov SSSR v oblasti grazhdanskogo prava i protsessa dlia reguliro- 
vaniia sovetskikh vneshneekonomicheskikh otnoshenii’’? (‘The Importance of New Laws 
of the U.S.S.R. in the Field of Civil Law and Procedure for Regulation of Soviet Foreign 
Economic Relations’’), ibid. 411 (1965). For an extended discussion of Art. 7, see 
S. Pisar, ‘‘Soviet Conflict of Laws in International Commercial Transactions,’’ 70 
Harvard Law Rev. 613-615 (1957). 

24 Fundamental Principles, Art. 126. While as a theoretical matter it would seem 
that Art. 126 should have automatically replaced the conflicts rules of the 1929 Code 
(J. Hazard, ‘‘Soviet Socialism and the Conflict of Laws,’’ 19 Mil, Law Rev. 77 (1963); 
O. Ioffe, Sovetskoe grazhdanskoe pravo (Soviet Civil Law) at 47 (1967)), Soviet 
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The 1929 Code’s virtual rule of lex fori was out of line not only with 
Soviet practice for international sales contracts but also with the practice 
of major Western countries. The 1929 Code subjected to domestic law a 
far greater percentage of cases than do the choice-of-law rules of most 
European countries; Soviet adoption of lex loci contractus brings the So- 
viet Union into conformity with a rule enjoying broad application in 
Western courts.*§ 

The early Soviet rejection of traditional conflicts rules for maritime con- 
tracts resulted from the situation in which Soviet merchant shipping found 
itself in the early years after the Revolution. One Soviet jurist explained 
this situation as follows: 


One must take into account ... the fact that this Code was created at 
a time when the Soviet trading fleet was small and unable to compete 
with foreign ships even in carrying our own export goods. The natu- 
ral attempt, in such a situation, to ensure development of domestic 
maritime shipping, including the granting of various advantages, found 
expression, in particular, in the structure and content of the conflicts 
rules of the U.S.S.R. Merchant Shipping Code.*6 


A. D. Keilin, the dean of Soviet maritime lawyers, was even more explicit: 


Our conflicts rule must be built on the principle of active defense of 
our real interests in merchant shipping, regardless of whether the 


writers continued to cite the 1929 provisions after publication of the Fundamental 
Principles. Makovskii, in Lunts, 1963 treatise at 198-199; G. Shmigel’skii and V. 
Jasinovskii, Osnovy sovetskogo morskogo prava (Fundamentals of Soviet Maritime 
Law) at 27-28 (1963); A. Siling, Morskoe pravo (Maritime Law) at 20-21 (1964). 
Support for the proposition that the conflicts norms for international transportation 
contracts need not follow Art. 126 as a matter of law is provided by the Soviet Air 
Code, adopted at the same time as the Fundamental Principles, whose conflicts rule 
for air transport contracts makes that Code applicable to all international shipments 
in Soviet airplanes and does not state that the parties may choose another law. The 
Code males no mention of lex loci contractus. See Art. 120 of the Air Code, published 
as Vozdushnyi kodeks Soiuza SSR (Air Code of the U.S.S.R.) in Vedomosti verkhovnogo 
soveta SSSR (1961), No. 52, item 538. The Code has been translated into English by 
D. Cooper, The Air Code of the U.S.S.R. (1966). 

25 Lex loci contractus, though widely criticized by modern thought, remains the stan- 
dard conflicts rule for contracts for carriage of goods by sea in France and Belgium 
(Rabel, op. cit. note 15, at 257-258), was employed as well in Italy until adoption of 
lex banderae in 1942 (ibid. at 270), is the principal conflicts criterion in The Nether- 
lands (ibid. at 261-262), and is followed in certain situations in England (ibid. at 
256). Lex loci contractus is the conflicts rule traditionally followed by U. S. admiralty 
courts for contracts of carriage of goods by sea (ibid. at 249-250), though the im- 
portanee of this rule is to a great extent undermined by Sec. 13 of the 1936 Act on 
Carriage of Goods by Sea (COGSA), which makes that Act applicable to ‘‘all contracts 
for carriage of goods by sea to or from ports of the United States in foreign trade.’’ 
46 U.S.C.A. 1312. For a recent decision rejecting lex loci contractus, see San Rafael 
Compania Naviera, S. A. v. American Smelting & Refining Co., 327 F.2d 581 at 586- 
587 (1964). 

26 Makovskii, in Lunts, 1963 treatise at 194. 
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realization of this principle will or will not be in accordance with the 
rules of foreign law." 


The 1929 Code, reflecting Keilin’s philosophy, followed a protectionist 
policy which sought the greatest possible application of Soviet law. 

By the 1960’s two critical factors in this picture had changed. First, 
Soviet merchant shipping no longer qualified as an ‘‘infant industry’’; the 
interests of protecting the fleet had now to be balanced against considera- 
tions of establishing a legal order conducive to the development of trade 
relations. Second, the Soviet perception of the capitalist world had dur- 
ing the intervening decades undergone fundamental revision. During the 
1920’s the memory of Allied attempts to topple the Bolshevik government 
was fresh; suspicion of bourgeois law pervaded Soviet legal writings. By 
1968, fifty years of co-existence had warmed the East-West climate so that 
the prospect of applying Danish contract law no longer put fear in the 
hearts of Soviet jurists. The Foreign Trade Arbitration Commission had 
long followed lex loci contractus without opening any breach in the 
Kremlin walls. Moreover, long years of mutually advantageous economic 
intercourse with the West had established the U.S.S8.R.’s position as a lead- 
ing world trader and given it a stake in creating a stable legal order for 
commercial affairs.?® 

As a result both of Soviet growth in maritime power and of the revised 
view of the capitalist world, the Merchant Shipping Code of 1968 was able 
to reject the protectionist approach in favor of more neutral principles of 
choice of law conforming to standards long followed by leading Western 
trading nations. 


JOHN B. QUIGLEY, JR.” 


Sedentary Fisheries and the North Sea Continental Shelf Cases 1—A Paradox Revealed 


The sedentary fisheries provision of the Continental Shelf Convention,? 
namely, Article 2, paragraph 4, was recently the subject of this writer’s 


27 A. Keilin, ‘‘Proekt Morskogo Torgovogo Kodeksa SSSR”? (‘*Draft of the Mari- 
time Commercial Code of the U.S.S.R.’’), Sovetskoe pravo (Soviet Law) (1926), No. 2, 
at 130. 

28 For observations on the changing Soviet perception of the capitalist world and 
resultant revisions in conflict-of-law doctrine, see Hazard, loc. cit. note 24, at 69-71. 

* Research Associate, Harvard Law School; Associate, Russian Research Center, 
Harvard University; member of the Massachusetts Bar. 


1 Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands, 
International Court of Justice, Judgment of Feb. 20, 1969. 8 Int. Legal Materials 
340 (1969); [1969] I.C.J. Rep. 3; reprinted below, p. 591. 

2Signed April 29, 1958. 1 U. S. Treaties (1964) 471, 473; T.LA.S., No. 5578 at 3; 
499 U.N. Treaty Series 311, 314; 52 A.J.LL. 858-859 (1958) (hereinafter cited as 
tí Continental Shelf Convention’’). This convention came into force on June 10, 1964. 
See 499 U.N. Treaty Series 311, 312, note 1. 
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critical comments.’ In view of that paragraph’s final formulation as a 
quickly written compromise document, it appeared to be, par excellence, 
an example of the treaty law element in the convention, in contradistine- 
tion to the customary law rules on the continental shelf which the con- 
vention also embodies. The International Court of Justice’s recent de- 
cision in the North Sea Continental Shelf Cases has now, perhaps, put 
this view in doubt. In addition it raises, in an acute form, a more gen- 
eral problem which has been chronic in continental shelf matters, namely, 
which provisions of the convention should be viewed as the codification of 
pre-existing custom, and hence generally binding, and which provisions, 
lacking the authority of customary law, are binding by force of the con- 
vention only? 

After the failure of their negotiations at The Hague in February—March, 
1966, at Bonn in May and at Copenhagen in August to delimit acceptable 
continental shelf boundaries on the seabed of the North Sea, Denmark, 
The Netherlands and the Federal Republic of Germany agreed to submit 
their differences to the Court. Both The Netherlands and Denmark 
argued that Article 6, paragraph 2, formulating the equidistance-special 
circumstances rule in the case of adjacent states, governed the North Sea 
delimitations in issue. The Federal Republic rejected this contention on 
the ground that, although she had signed the Continental Shelf Conven- 
tion, she had never ratified it, and hence was not a party to it. Denmark 
and The Netherlands agreed that the convention was not, in itself, oppos- 
able to the Federal Republic. They argued, however, that since it also 
embodied the customary international law regime of the continental shelf, 
their adversary was still bound by the rules to which it gave authoritative 
expression. The Court, by eleven votes to six,* held that, while certain 
provisions of the convention did indeed restate rules of customary inter- 
national law, others did not. On this basis it found for the Federal 
Republic, judging that Article 6, paragraph 2, did not contain norms of 
eustomary law, but was merely contractual. 

The Court relied on Article 12, paragraph i, of the convention to con- 
firm its mode of distinguishing the purely treaty rules of the convention 
from those which also bind non-parties thereto as formulations of cus- 
tomary norms. That paragraph provides: 


8 See Goldie, ‘‘Sedentary Fisheries and Article 2(4) of the Convention on the Con- 
tinental Shelf—A Plea for a Separate Regime,’’ 63 A.J.I.L. 86 (1969) (hereinafter 
cited as ‘‘Goldie, Sedentary Fisheries’’). 

é The six dissenting Judges were Koretsky, Vice President; Tanaka, Morelli, Lachs 
and Bengzon, Judges, and Sørensen, Judge ad hoc. Although Professor Sørensen was 
a Judge ad hoe (joint appointment of Denmark and The Netherlands), his authority 
as a scholar and publicist in the field of international law, and especially in the in- 
ternational Jaw of the sea, warrants the confident reliance on his Dissenting Opinion 
which is manifest in the comments which follow. 
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At the time of signature, ratification or accession, any State may 
make reservations to articles of the Convention other than to articles 
1 to 3 inclusive. 


From it the Court coneluded that: 


The normal inference would therefore be that any articles that 
do not figure among those excluded from the faculty of reservation 
under Article 12, were not regarded as declaratory of previously 
existing or emergent rules of law... 8 


Before citing Article 12 in confirmation of its position, the majority 
distinguished between paragraph 1 of Article 6 (embodying the median 
line-special circumstances principle) from paragraph 2 (embodying equi- 
distance-special circumstances). It viewed the former as reflecting the 
qualities of a ‘‘mutual natural prolongation’’ of the continental shelves 
of opposite states, and denied the latter principle any similar inherent 
validity. The Court appeared to have recourse to this distinction in 
order to reinforce its observation that the International Law Commission 
had, in its early deliberations, ‘‘felt unable to formulate any definite rule 
at all”? on the issue of delimiting continental shelf areas between adja- 
cent states, that it had wavered between a number of alternatives, and 
that it finally had relied on a Committee of Experts in 1953 in order to 
resolve its dilemmas. The majority also read the record of the 1958 
United Nations Conference on the Law of the Sea as demonstrating an 
uneritical acceptance of the International Law Commission’s draft on this 
point. Having given Article 6, paragraph 2, this provenance, the ma- 
jority, perhaps not surprisingly, characterized it as having been formu- 
lated in an ‘‘almost impromptu, and certainly contingent manner.’’ ® 
Be the Court’s reading of the history of Article 6, paragraph 2, as it may, 
in 1958, and from then on, the Commission held as stoutly to the equi- 


6 [1969] I.C.J. Rep. 3, 39. See also ibid. 26, 39-40. At p. 40 the Court sought to 
reconcile its thesis regarding reservations with the undoubted fact that, while Art. 4 
and Art. 5, pars. 1 and 6, of the Continental Shelf Convention embody customary in- 
ternational law, they are outside the protection from reservations which that conven- 
tion’s Art. 12 provides. 

6 [1969] I.C.J. Rep. 3, 36-37. A point of interest is that, whereas the Court tended 
to refer to the formula enunciated in par. 2 of Art. 6 as ‘‘equidistance-special circum- 
stances,’’ it more frequently referred to that in par. 1 as the ‘‘median line.’’ In- 
terestingly, both paragraphs have parallel references to ‘‘special cireumstances.’’ See 
Appendix hereof. 

This portion of the Judgment’s apparent ascription of territoriality to continental 
shelf rights (potentially inherent in such phrases as that quoted in the text and 
‘¢, , , the natural prolongation of the territory of each of them,” ibid. 37) is disturbing. 
A review of this issue is not, however, germane to the present comment. 

7 Ibid. 34. 

8 Ibid. 

9 Ibid, 35. 
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distance-special circumstances rule as to the median line-special circum- 
stances rule.?° 

Judges Lachs and Sørensen strongly disagreed 4 with the Court’s de- 
cision to give a different (and greater) weight to the median-line rule 
than to that of equidistance. In fact Judge Sørensen pointed out that: 


As a matter of legal principle, the distinction between ‘‘median 
line’’ (paragraph 1) and ‘“‘equidistance’’ (paragraph 2) seems to me 
to be fictitious. ... In both paragraphs the decisive element is that the 
line m question shall be drawn in such a manner that each point of 
it 1s equidistant from the nearest points of the baselines from which 
the breadth of the territorial sea of each State is measured. The 
geometrical technique which is used for the drawing of the line is 
likewise identical in the two cases.?? 


His Honor then argued that ‘‘a more adequate formulation’’ 18 of Article 
6 could have been to follow the negative terminology of Article 12 of 
the Convention on the Territorial Sea and the Contiguous Zone, and 
provide that ‘‘no State is entitled to extend its area of the continental shelf 
beyond a line, every point of which is equidistant from [etc.].’’15 Both 
of these dissenters considered that paragraph 2, no less than paragraph 1, 
should be regarded as embodying a necessary principle of the continental 
shelf doctrine. Hence they held it to be both opposable to the Federal 
Republice on that footing and by no means the accidental graft onto the 
convention which the Court had judged it to be. 

The combination of the study of travaux préparatoires and the inference 
the majority sought to draw from the restriction on the right to make 
reservations to the convention which Article 12 imposed, would have 
paradoxical results if applied to Article 2, paragraph 4. Despite that 
paragraph’s qualifying for the protection of Article 12’s prohibition, it is, 
without doubt, a provision whose drafting history far more truly warrants 


10 See, e.g., the Appendix hereof. The comparative table therein shows that by the 
time of its second draft (1953) the International Law Commission had accepted in 
principle the equidistance principle, and seems to have resolved the dilemmas upon 
which the majority would appear to have relied so heavily, and that thereafter its 
formulation remained basically the same. This did not, of course, preclude the Com- 
mission from canvassing the comments of governments thereafter. Judge Lachs, [1969] 
I.C.J. Rep. 3, 222, pointed out that this activity between 1953 and 1956 was to the 
Commission’s credit in ensuring that the text ‘‘passed through all the stages con- 
templated by the Statute of the International Law Commission.’’ The equidistance 
principle, which the Commission adopted in 1953 and 1956, was accepted by the 1958 
Conference with only a few further minor additions and alterations. 

11 See Judge Lachs, [1969] I.C.J. Rep. 3, 221-223, and Judge Sgrensen, ibid. 250-252. 

12 Ibid. 251-252. 

13 Ibid, 252. 

142 U. S. Treaties (1964) 1606, 1610; T.I.A.S., No. 5639 at 5; 516 U.N. Treaty 
Series 205, 212-214; 52 A.J.LL. 834, 837 (1958). This convention came into force on 
Sept. 10, 1964. See 516 U.N. Treaty Series 206, note 1. 

15 [1969] I.C.J. Rep. 3, 251. 
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the characterization of being ‘‘almost impromptu and certainly con- 
tingent’’?® than does that of Article 6, paragraph 2. In addition, and 
apart from a novel consecration flowing from the Court’s interpretation 
of Article 12, it cannot claim customary law status. Far from according 
rights over living organisms of the continental shelf for the shelf’s whole 
extent as Article 2, paragraph 4, allows, the customary rule, so Lauterpacht 
told us in 1948 in the seventh edition of Oppenheim’s International Law, 
was as follows: 


[I]t is submitted that it would be not inconsistent with principle, 
and would be more in accord with practice, to recognize frankly that, 
as a matter of law, a State may by strictly local occupation acquire, 
for sedentary fisheries and for other purposes, sovereignty and prop- 
erty in the surface of the sea-bed, provided that in so doing it in no 
way interferes with freedom of navigation. .. .1 


Despite the old debate as to whether sedentary fisheries may be ac- 
quired by prescription or occupation, there has been agreement that only 
the seabed areas where the fishery is actually carried on ean be acquired, 
and that the acts of acquisition must have been continuously and openly 
carried on for a considerable period.** Neither of these essentials is 
called for in Article 2, paragraph 4. Thus there ean be little, if any, 
disagreement with Young’s statement that 


one effect of these provisions [%.e., Article 2, paragraph 4] is to bring 
sedentary fisheries in the high seas but on the shelf within the regime 
established by the convention, and thereby to rest on a fresh and 
novel ground the long-standing claim that such fisheries differ from 


16 See note 9 above and the accompanying text. For an outline of the inflation of 
the meaning of the term ‘‘natural resources’? in Art. 2 to include both its original 
acceptation of mineral resources, and, in addition, living resources, the resistance to 
this development which a number of the leading scholars and publicists on the conti- 
nental shelf doctrine put up, and its proponents’ last-minute exertions and changes in 
both the Fourth Committee and the Plenary Session of the 1958 United Nations Con- 
ference on the Law of the Sea at Geneva, see Goldie, Sedentary Fisheries 87-88, note 5, 
and the accompanying text. 

171 Oppenheim, International Law 576 (7th ed., Lauterpacht, 1948). Sir Hersch 
Lauterpacht omitted the phrase ‘‘by strictly local occupation’? from the relevant 
passage, at pp. 628-629 in the eighth edition (1955). Although the latter edition 
appeared after Sir Hersch’s ‘‘Sovereignty Over Submarine Areas,’’ 27 Brit. Yr. Bk. 
Int. Law 376 (1950), there would appear to be little in that article which directly 
would justify the omission, and nothing at all in the passage quoted, or neighboring 
it. See also Young, ‘‘Sedentary Fisheries and the Convention on the Continental 
Shelf,’? 55 A.J... 359, 362, and especially note 14 (1961) (hereinafter cited as 
‘*Young’’); Goldie, ‘Australia’s Continental Shelf: Legislation and Proclamations,’’ 
3 Int. and Comp. Law Q. 535, 559-560 (1954). 

18 See, e.g., Gidel’s requirement of ‘‘l’usage effectif et prolongé,’? 1 Gidel, Droit 
International Publie de la Mer 500 (1932). See also ibid. at 501, note 1, where Pro- 
fessor Gidel indicates a parallel between sedentary fisheries and historic waters. 
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other high-seas fisheries in fact and should be treated differently in 
law.” 


Even if the two criteria of the non-prohibition of reservations and 
accidence in formulation may be combined to put into question the binding 
nature of Article 6, paragraph 2, as far as non-adhering states are 
concerned, they would contradict one another if combined to assert the 
customary law status of Article 2, paragraph 4. Although, on the basis 
of the Court’s evaluation of Article 12’s prohibition, recourse might be 
had to it to press a claim that the sedentary fisheries provision should be 
deemed to engross a customary norm, that provision’s own history would 
invalidate that same claim. 

Surely an argument that because a treaty provision is not open to 
reservations it is therefore a rule of customary international law is, in 
itself, open to serious question. As Judge Sørensen said: 


[T]he faculty of making reservations to a treaty provision has no 
necessary connection with the question whether or not the provision 
can be considered as expressing a generally recognized rule of law. 
To substantiate this opinion it may be sufficient to point out that a 
number of reservations have been made to provisions of the Con- 
vention on the High Seas, although this Convention, according to 
its preamble, is ‘‘generally declaratory of established principles of 
international law”. .. . The acceptance, whether tacit or express, of 
a reservation made by a contracting party does not have the effect of 
depriving the Convention as a whole, or the relevant article in par- 
ticular, of its declaratory character. It only has the effect of estab- 
lishing a special contractual relationship between the parties con- 
cerned within the general framework of the customary law embodied 
in the Convention. Provided the customary rule does not belong to 
the category of jus cogens, a special contractual relationship of this 
nature is not invalid as such. Consequently, there is no incompati- 
bility between the faculty of making reservations to certain articles 
of the Convention on the Continental Shelf and the recognition of 
that Convention or the particular articles as an expression of gen- 
erally accepted rules of international law.?° 


If this argument is taken e converso, it becomes abundantly clear that 
the mere fact of falling within Article 12’s prohibition against reserva- 
tions does not, of its own force, bring Article 2, paragraph 4, within the 
scope of customary international law. 


L. F. E. Gowiprm ® 


38 Young, loc. cit. 359. 

20 [1969] I.C.J. Rep. 3, 248. For the expression of similar points of view, see Vice 
President Koretsky, ibid. 163-164; Lachs, ibid. 223-225; Morelli, ibid. 197-198; ‘*[ilt 
goes without saying that a reservation has nothing to do with the customary rule as 
such,’’ ibid. at 198. 

* Professor of Law, Loyola University, Los Angeles, Visiting Professor of Law, 
Rutgers—-The State University, Newark, New Jersey, 1967-69, Visiting Scholar, 1969. 
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APPENDIX 
(footnotes 6, 10) 


Comparative Table of the International Law Commussion’s 
1951, 1953, and 1956 draft articles on the Continental Shelf 
(and ‘‘Related Subjects’’) and the 
Convention on the Continental Shelf, Geneva, 1958 


INTERNATIONAL LAW COMMISSION, 
DRAFT ARTICLES ON THE 
CONTINENTAL SHELF AND 

RELATED SUBJECTS, 
A/1858 at 17 (1951) 


Part I. Continental Shelf 
Article 7 


Two or more States to whose territories 
the same continental shelf is contiguous 
should establish boundaries in the area of 
the continental shelf by agreement. Fail- 
ing agreement, the parties are under the 
obligation to have the boundaries fixed by 
arbitration. 

(As to the second sentence of Article 
7, see Article 8 of the 1953 draft articles.) 


INTERNATIONAL LAW COMMISSION, 
DRAFT ARTICLES ON THE 
CONTINENTAL SHELF 
A/2456 at 12 (1953) 


Article 7 


1. Where the same continental shelf is 
contiguous to the territories of two or 
more States whose coasts are opposite to 
each other, the boundary of the conti- 
nental shelf appertaining to such States 
is, in the absence of agreement between 
those States or unless another boundary 
line is justified by special circumstances, 
the median line every point of which is 
equidistant from the base lines from 
which the width of the territorial sea of 
each country is measured. 


2. Where the same continental shelf is 
contiguous to the territories of two ad- 
jacent States, the boundary of the con- 
tinental shelf appertaining to such States 
is, in the absence of agreement between 
those States or unless another boundary 
line is justified by special circumstances, 
determined by application of the prin- 
ciple of equidistance from the base lines 
from which the width of the territorial 
sea of each of the two countries is mea- 
sured, 
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(footnotes 6, 10) 


Comparative Table of the International Law Commission’s 
1951, 1953, and 1956 draft articles on the Continental Shelf 
(and “Related Subjects’’) and the 
Convention on the Continental Shelf, Geneva, 1958 


INTERNATIONAL LAW COMMISSION, 
ARTICLES CONCERNING THE LAW 
OF THE SEA, PART II, SECTION I, 
CONTINENTAL SHELF 
A/3159 at 11 (1956) 


Article 72 


1. Where the same continental shelf is 
adjacent to the territories of two or more 
States whose coasts are opposite to each 
other, the boundary of the continental 
shelf appertaining to such States shall be 
determined by agreement between them. 
In the absence of agreement, and unless 
another boundary line is justified by 
special circumstances, the boundary is the 
median line, every point of which is equi- 
distant from the baselines from which 
the breadth of the territorial sea of each 
country is measured. 


2. Where the same continental shelf is 
adjacent to the territories of two adja- 
cent States, the boundary of the conti- 
nental shelf shall be determined by agree- 
ment between them. In the absence of 
agreement, and unless another boundary 
line is justified by special circumstances, 
the boundary shall be determined by ap- 
plication of the principle of equidistance 
from the baselines from which the breadth 
of the territorial sea of each of the two 
countries is measured, 


GENEVA CONVENTION ON THE 
CONTINENTAL SHELF 
Done April 29, 1958, [1964] 1 U.S.T. 471, 
TIAS. No, 5578, 499 U.N.T.S. 311. 


Article 6 


1. Where the same continental shelf is 
adjacent to the territories of two or more 
States whose coasts are opposite each 
other, the boundary of the continental 
shelf appertaining to such States shall be 
determined by agreement between them. 
In the absence of agreement, and unless 
another boundary line is justified by spe- 
cial circumstances, the boundary is the 
median line, every point of which is equi- 
distant from the nearest points of the 
baselines from which the breadth of the 
territorial sea of each State is measured. 


2. Where the same continental shelf is 
adjacent to the territories of two adjacent 
States, the boundary of the continental 
shelf shall be determined by agreement 
between them. In the absence of agree- 
ment, and unless another boundary line is 
justified by special circumstances, the 
boundary shall be determined by applica- 
tion of the principle of equidistance from 
the nearest points of the baselines from 
which the breadth of the territorial sea of 
each State is measured. 


3. In delimiting the boundaries of the 
continental shelf, any lines which are 
drawn in accordance with the principles 
set out in paragraphs 1 and 2 of this 
article should be defined with reference 
to charts and geographical features as 
they exist at a particular date, and refer- 
ence should be made to fixed permanent 
identifiable points on the land. 
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Procedures for Controlling Unilateral Treaty Terminations 


The absence of institutionalized procedures for resolving disputes about 
continuing treaty regimes has produced a number of practical problems 
for international lawyers. A treaty is a formalized reciprocally beneficial 
commitment to collaborative behavior, which is undertaken in a factual 
context! If the factual context changes radically, the shared benefits 
of the treaty may shift and continued performance of its original terms 
may impose a severe deprivation on one party. When these circum- 
stances arise, the deprived party lodges a claim to amend or terminate the 
treaty. It is at this point that the absence of procedures for dispute- 
resolution is sharply felt and the entire institution of treaties in inter- 
national law is perceived as threatened. One consequence of this situation 
is the marked reluctance to acknowledge the right of unilateral emenda- 
tion or termination; the entire institution of clausula rebus sic stantibus 
is by no means universally accepted.? But, in a changing world, a rigid 
doctrine of pacta sunt servanda itself impedes treaty-making and stable 
international relationships; its rigor deters responsible states from the 
broadest international agreements. Where treaty networks are threatened, 
a state wishing to protect itself must necessarily resort to more coercive 
strategies whose use can jeopardize general public order. 

The International Law Commission’s draft Convention on the Law of 
Treaties, which was reviewed by the Vienna Conference, has encountered 
the problem of dispute-resolution in exacerbated form. Due to the 
strong diplomatic pressure from certain quarters, the prescriptions for 
invalidating, terminating and suspending the operation of treaties have 
been spelled out in greater detail than usual.* As a consequence, the 
need for establishing procedures for dispute-resolution has become ever 
more urgent. Articles 62 and 63° of the draft introduce only the most 


1 The International Law Commission’s draft defines a treaty in Article 2 (1) (a) 
as ‘fan international agreement concluded between States in written form and gov- 
erned by international law, whether embodied in a single instrument or in two or more 
related instruments and whatever its particular designation.’’ For other definitions in 
usage, see McNair, The Law of Treaties 1~34 (1961); 1 O’Connell, International Law 
211, 264 (1965). 

2 For pertinent survey and evaluation of traditional sources, see Note: ‘‘ Revolutions, 
Treaties, and State Succession,’’? 76 Yale Law J. 1669 (1967). For a detailed ap- 
praisal of the Vienna Conference’s approach to circumstantial change, see Schwelb, 
t! Fundamental Change of Cireumstances,’’ 29 Zeitschrift fiir Auslandisches Offent- 
liches Recht u. Völkerrecht 39 (1969), 

8 United Nations, Reports of the International Law Commission, General Assembly, 
21st Sess., Official Records, Supp. No. 9 (A/6309/Rev. 1) at 10 (1966); 61 AJIL. 
263 (1967). 

4 See Arts. 43 to 68, Doc. A/6309/Rev. 1, at 16-19 and commentary, ibid. at 69-94. 

&’ Art. 62, setting out procedures to be followed in cases of invalidity, termination, 
withdrawal from or suspension of the operation of a treaty, requires notification to 
other parties of the intended measures as well as the reasons adduced for them. If, 
within three months, there is no objection by the other party or parties, the claimant 
may proceed to carry out its intended measure. If an objection is lodged within this 
three-month period, the parties must resort to the modalities set out in Art. 33 of the 
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minimal procedures: notification and, in case of disagreement, reference 
to the modalities spelled out in Article 33 of the Charter. An alternative 
approach, Article 62 bis, establishes a series of compulsory sequential pro- 
cedures, most of them institutionalized, which alone will authorize invali- 
dation, termination or suspension of operation.” 

Past state practice suggests that compulsory procedures will either be 
rejected by the Conference or, if accepted, be subjected to unilateral 
reservations at the later stage of ratification. As a result, treaty-making 
states will be required to devise their own procedures for dealing with 
the increased problem of invalidity, termination and suspension in a 
rapidly changing international context. Presumably the jurisdictional 
clause usage will continue.® Its perfection will be more urgent. 

The chief weakness of a jurisdictional clause is that it cannot assure 
initial constitution of the tribunal adverted to in the specific treaty.° 
The jurisdictional clause itself is a reference to arbitration, and general 
arbitral law and procedure provide for the replenishment and/or opera- 


Charter (see note 6 below). The notifications mentioned in Art. 62 must, according 
to Art. 63, be by written instruments with an indication of the full powers of tho 
signatory if he does not fall in the category of officials deemed, under international 
law, to have full powers as set out in Art. 6 of the draft. 

8 Charter Art. 33 (1) provides: ‘‘The parties to any dispute, the continuance of 
which is likely to endanger the maintenance of international peace and security, shall, 
first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies or arrangements, or other peaceful 
means of their own choice.’’ raft Art. 62 refers only to the modalities of Charter 
Art. 33; the renvoi does not include the peremptory obligation implied in the language 
‘‘the parties ...shall...’’ This peremptory obligation would come into operation, 
without reference to the draft convention on treaties, if the dispute were deemed by 
the Security Council to constitute a ‘‘threat to the peace’’ within the meaning of Art. 
39 of the Charter. 

7 The text of Art. 62 bis was circulated at the United Nations Conference on the 
Law of Treaties as A/Conf. 39/C.1/L.352/Rev.2, May 21, 1968; reprinted below, p. 
690. It was apparently discussed at the recent Asian- Atrian Consultative Committee 
meeting in Karachi. An eloquent defense of the principles set out in Art. 62 bis was 
delivered by the observer for the American Society of International Law, Professor 
McDougal; the text of his address is reprinted below, in the Documents section of this 
JOURNAL, p. 685. ‘To my mind, the diet operational: weakness of Art. 62 bis is found 
in the pivotal rôle assigned to the Secretary General. He is authorized to constitute 
the arbitral tribunal if the parties themselves are unable to reach agreement. Pre- 
sumably, he will not appoint a tribunal if he deems it politically unwise from the 
perspective of his office’s future activities. See, in this regard, the hesitations of the 
Secretary General in the Peace Treaties case, [1950] I.C.J. Rep. 65, 221. Nor is the 
President of the International Court of Justice, in a rôle as appointing authority, 
immune from such political considerations. See [1952] I.C.J. Rep. 93 and [1952-53] 
I.C.J. Yearbook 45. 

8 For general survey, see United Nations, Systematic Survey of Treaties for the 
Pacific Settlement of International Disputes (1948); Jenks, 47 Annuaire de l’Institut 
de Droit International 54 (I). 

® See the Secretariat Commentary on the Draft Law of Treaties, A/CN.4/92 at 9-16, 
26, 
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tion of a tribunal from which one national member has defected.° But 
the operation of international arbitration law cannot come into effect 
until an arbitral tribunal has been initially constituted. Because the 
state which does not wish arbitration can avoid this obligation, the tribunal 
may never be constituted and the jurisdictional clause will remain a 
dead letter. 

The moment of formulation of a treaty between two parties represents 
a comparatively high level of consensus; the moment of dispute, there- 
after, represents a high point of dissensus. And the disagreement that 
characterizes this latter point in time very obviously affects the willing- 
ness of at least one party to submit itself to an institutionalized decision 
process, which may in some way revise the substance of a treaty or a dis- 
puted section of it. When a dispute arises over a bilateral treaty, one 
party presumably demands a change in the treaty regime, whereas the 
other finds that it is to its advantage in terms of long-range value interest 
or short-range tactical position to stand upon a strict construction of 
the treaty. 

The optimum moment to prescribe dispute-resolving procedures is 
clearly the moment of treaty formulation, the high point of agreement. 
Thus, the question of insertion of a jurisdictional clause into the body 
of the treaty is best introduced during this sequence. But unless the 
jurisdictional clause is directed at a standing tribunal, such as the Inter- 
national Court of Justice, the clause may not avail in a high-level dispute. 
The party which wishes continuation of the treaty as it has been can 
frustrate the formation of an arbitral tribunal simply by insisting that 
there is no legitimate dispute and then refusing to appoint its national 
member to the tribunal. As long as the arbitral tribunal has not been 
constituted in plenary, there is no means by which the party seeking 
arbitration can turn to some third party and secure initial arbitral con-. 
stitution. In the Peace Treaties cases, the International Court held, as 
a matter of general international law, that an authorized external agent 
could replenish a tribunal only after that tribunal had been initially 
constituted.: The International Law Commission sought to remedy this 
defect, in its proposed Convention on Arbitral Procedure, by peremptory 
integration of the International Court in all arbitral regimes. The 
Court was to be authorized to appoint an arbitrator in lieu of a national 
member in order to complete the constitution of the tribunal, and, there- 
after, to reappoint a panelist if a national member should defect from a 
functioning tribunal.* The I.L.C. draft was not acceptable to the Mem- 
ber States of the United Nations. 


10 See Reisman, ‘Revision of the South West Africa Oases,’? 7 Va. J. Int. Law 1, 
31-32 (1966) and references there. But cf. De Visscher, ‘‘ Reflections on the Present 
Prospects of International Adjudication,’’ 50 A.J.I.L. 467 (1956). 

11 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, [1950] 
I.C.J. Rep. 65, 221; 44 A.J.LL. 742, 752 (1950). 

12 Ibid. 18 [1950] I.C.J. Rep. at 229. 

14 See note 9 above; for text of I.L.C. draft, see 53 A.J.LL. 239 at 241 (1959). 
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One way of avoiding at least this problem is to render the constitution 
of the arbitral tribunal envisaged in the jurisdictional clause as a com- 
ponent of and necessary condition for the entry into force of the treaty 
in question. The tribunal could be formed, declare itself in session, 
register the existence and operation of the treaty and then adjourn sine die. 
Once in existence, the tribunal cannot be disrupted by the defection of 
one state. Should a dispute arise and one state remove its panel member, 
general arbitration law authorizes the tribunal itself to replenish its per- 
sonnel and, after following the proper default procedure, to render award. 

One cannot quantify the political effeet of such an ex parte award or, 
for that matter, even of an award rendered after real joinder by both 
parties. On the other hand, it is clear that even an ex parte award is 
more of an authority asset in subsequent negotiation than no award at all. 
This factor in itself may induce joint submission to arbitration rather than 
resort to coercive reprisals for alleged breach of treaty obligations. At 
the same time the integration of continuous arbitration in a treaty regime 
may render the latter more flexible and, through time and changing cir- 
cumstances, more responsive to the genuine shared objectives of the parties. 


W. M. REISMAN 


United Nations Seminar in International Law for Latin America 


In pursuance of the United Nations Program of Assistance in the Teach- 
ing, Study, Dissemination and Wider Appreciation of International Law 
set up by the General Assembly,? the United Nations Institute for Training 
and Research (UNITAR) undertook to conduct annually a series of re- 
gional seminars and training and refresher courses in international law to 
be held in rotation in Latin America, Asia and Africa. While refresher 
courses are designed to offer training to junior government officials and 
young teachers and research students,” the aim of seminars is to provide a 
forum for senior officials and scholars to discuss international legal prob- 
lems of particular interest to the region concerned. 

The first regional seminar in international law was held in Quito, Ecua- 
dor, from January 18 to 24, 1969.2 A number of international organiza- 
tions co-operated with UNITAR at various stages in the planning and 
preparation of the seminar, including UNESCO, the Organization of Ameri- 
can States, the International Bank for Reconstruction and Development 
and the Inter-American Development Bank. UNITAR also received the 
advice of an Advisory Panel of jurists and diplomats from the region. 

The basic objective of the seminar, in accordance with the resolutions of 
the General Assembly, was to foster the rôle of international law as a means 


1See General Assembly Res. 2099 (XX), 2204 (XXI), 2313 (XXII) and 2464 
(XXIII). See also 60 A.J.LL. 342, 526, 664 (1966). 

2 The first regional refresher course had taken place in Dar-es-Salaam from Aug. 14 
to Sept. 7, 1967. See note by Herbert Briggs in 62 A.J.I.L. 454-456 (1968). 

3 The Government of Ecuador offered host facilities at the Central University of 
Ecuador for the sessions of the seminar. 
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of promoting the purposes of the United Nations, assisting in the develop- 
ment of international co-operation at regional and universal levels and 
facilitating the solution of problems confronting the states in their mutual 
relations. In the selection of topics for consideration at the seminar, spe- 
cial care was taken to ensure that they should respond to the felt needs for 
co-operation among the Latin American countries. With this approach in 
mind the following subjects were selected for consideration at the seminar: 
(1) Legal and institutional problems of multi-national water development 
projects; (2) Multi-national publie enterprises with particular reference to 
the economie integration of Latin America; (3) Regional problems arising 
out of treaties relating to the resources of the sea. Fifteen background 
papers were prepared on these subjects by experts designated for this pur- 
pose by UNITAR, and distributed among the participants. 

Since the seminar was designed to provide a forum for a frank and in- 
formal exchange of views, it was agreed that opinions expressed and sug- 
gestions made during the course of the deliberations would be considered 
the personal views of the participants, not necessarily reflecting the policies 
of their respective governments. 

Participants from sixteen Latin American countries as well as representa- 
tives from the United Nations, Specialized Agencies and other inter-govern- 
mental organizations, and from interested non-governmental organizations 
and institutes attended the seminar. 

The seminar opened with an address by the President of the Republie of 
Ecuador, Dr. José Maria Velasco Ibarra, who stressed the importance of 
the work of the seminar for the promotion of regional co-operation and, in 
this connection, appealed for the establishment of an International Court 
of Justice for the Region. 

At its first session the seminar elected as its chairman Dr. Alfonso Barrera 
Valverde, Under Secretary for Foreign Relations of Ecuador. 

For each topic a seminar leader or leaders were designated who, besides 
introducing the subject, were responsible, under the authority of the chair- 
man, for the conduct of the proceedings and for the preparation of a sum- 
mary report on their respective subjects. The seminar leaders were as- 
sisted by experts who intervened in the debate on an equal footing with 
the participants. 

Dr. Guillermo Cano of Argentina, Co-ordinator, Water Resources of the 
United Nations Secretariat, was in charge of the subject of multi-national 
water development schemes. The seminar leaders for the subject of multi- 
national publie enterprises were: Professor Pierre Vellas of the University 
of Toulouse; Dr. Felix Pefia of the Institute for Latin American Integra- 
tion (INTAL) and Professor Marcos Kaplan from the Latin American 
School of Political Science and Administration (FLACSO) in Santiago. 
Professor Robert Hayton, Dean of Graduate Studies, Hunter College, acted 
as seminar leader for the subject dealing with regional problems arising 
out of treaties relating to the resources of the sea. 

The discussion on multi-national water development schemes revealed 
general agreement among the participants about the advisability of revising 
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the Draft River Convention prepared by the Inter-American Juridical 
Committee (1965). Asa preliminary step in this direction it was felt that 
a panel of experts should be convened to make recommendations to an Inter- 
American Conference on the subject. It was also thought that a Multi- 
lateral River Convention should include a concise definition of the concept 
of international basin and should also analyze further the legal concept and 
regime of underground waters. 

The subject of multi-national public enterprises provoked a great deal of 
interest. The discussion largely centered on the need to achieve the eco- 
nomic integration of Latin America and on the rôle that the creation of 
multi-national public enterprises could play in furthering this process, It 
was felt that certain fields of economic activity, such as international air 
transport, telecommunications and international river basin development, 
were specially suited to this type of enterprise. 

Several participants suggested that, in the settlement of disputes relating 
to water development projects or multi-national public enterprises, pro- 
vision should be made for resorting to regional arrangements, arbitration 
or judicial settlement, as appropriate. 

Similar interest was displayed by the participants with regard to the 
problem of the utilization of the resources of the sea. Not unexpectedly, 
such thorny questions as the limits of national jurisdiction over the ad- 
jacent sea, concept of the continental shelf, special interest of the coastal 
state in the conservation and productivity of the living resources and use 
of the seabed and ocean floor exclusively for peaceful purposes, were raised 
and thoroughly discussed. Again, a great degree of unanimity became ap- 
parent on the necessity for wide international co-operation in various fields 
of the utilization of the resources of the sea, on both universal and re- 
gional levels. The results of the exchange of views on this topic might 
considerably contribute to the work presently undertaken by the General 
Assembly of the United Nations and its Committee on the Peaceful Uses of 
the Sea-Bed and the Ocean Floor beyond the Limits of National Jurisdic- 
tion. 

The final report on the seminar, together with some of the documents 
prepared in connection with it, will be published shortly by UNITAR. 
Also, in view of the interest aroused at the conference by the subject of 
multi-national public enterprises, UNITAR is undertaking the publication 
in Spanish of a book that will draw on the seminar documents and mate- 
rials relating to this subject. 

In spite of the complexity of the problems discussed, a great degree of 
unanimity emerged among participants on the substance of the problems, 
thus warranting further efforts in this direction on both governmental and 
non-governmental levels. The seminar was said to have made an undoubted 
contribution to the search for effective solutions to some of the vital prob- 
lems that confront Latin America today. It is to be hoped that the ideas 
advanced and suggestions made will pave the way towards the practical 
implementation of measures conducive to promoting the common interests 


of countries in the area. 
OSCAR SCHACHTER 
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Regional Meeting of the Society at Syracuse 


The sixth regional meeting of the Society at Syracuse took place on 
Saturday, March 15, 1969, at the Ernest I. White Hall, Syracuse University 
College of Law. The topie of the meeting was ‘‘International Claims: 
Their Settlement by Lump Sum Agreements.” Arrangements for the 
meeting, co-sponsored by the Society and the Procedural Aspects of Inter- 
national Law Institute, were handled by the College of Law’s International 
Law Society. 

The morning session opened at 10:00 a.m. with welcoming remarks by 
Dean Robert W. Miller of Syracuse University College of Law. In contrast 
to past regional meetings at Syracuse, no extended formal presentation of 
papers was made. Instead, the six principal speakers summarized their 
main points, the three special commentators made brief observations, and 
then all participants and the audience engaged in a lively discussion of the 
subject. Following a luncheon at 12:30 p.m., the afternoon session began 
at 2:30 p.m. and continued until late afternoon. The same conversational 
format adopted in the morning was used during the afternoon. 

The six principal speakers and their subjects were the Honorable Sidney 
Friedberg, Commissioner, Foreign Claims Settlement Commission, ‘‘The 
Measure of Damages in Claims Against Cuba’’; Carl F. Goodman, Esq., 
sometime United States Agent, Lake Ontario Claims Tribunal, and Ernest 
L. Kerley, Esq., Assistant Legal Adviser, Department of State, ‘‘The Gut 
Dam Claims—-A Lump Sum Settlement Disposes of an Old Problem’’; 
Professor Richard B. Lillich, Charles H. Stockton Chair of International 
Law, United States Naval War College, ‘‘Compensable Claims Under Post- 
war Lump Sum Settlements’’; Dr. Ivan Soubbotitch, Professor, New York 
Law School, ‘‘The Rôle of Claimants in the Negotiation of Lump Sum 
Settlements”; and Burns H. Weston, Associate Professor, University 
of Towa College of Law, ‘‘Postwar French Claims Practice: Czech Claims.’’ 
The three special commentators were Dr. Gordon A. Christenson, Assistant 
to the President, University of Oklahoma; Dr. Martin Domke, Adjunct 
Professor, New York University School of Law; and Professor Isi Foighel 
of Denmark. 

A reception and banquet for the participants, invited guests and members 
of the Society took place at 6 p.m. At the conclusion of the banquet, 
Mr. Jeffrey Sorge, President of the Syracuse University College of Law’s 
International Law Society, reported on the varied activities of his organiza- 
tion, and, following some brief observations by the College of Law’s out- 
going Director of International Legal Studies, Professor Lillich, Dr. 
Christenson delivered some appropriate remarks on the international 
student movement. Reprints of the proceedings of the meeting will be 
published eventually, and those persons wishing copies should send $2.50 
to Professor Thomas J. Maroney, Acting Director of International Legal 
Studies, Syracuse University College of Law, Syracuse, New York 13210, 
or directly to the Procedural Aspects of International Law Institute, 200 
Park Avenue, New York, New York 10017. 

RICHARD B. LILICH 
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Report on the Regional Meeting at the University of Colorado School of Law, March 21, 1969 


The Society’s Regional Meeting at the University of Colorado School 
of Law on March 21, 1969, examined the legal, economic and political 
problems of international trade and United States business. Much of the 
discussion focused on tariff and non-tariff barriers to trade, government 
efforts to stimulate exports, the impact of export controls, and the prob- 
lems of international monetary liquidity. 

After welcoming remarks by Don W. Sears, Dean of the University 
of Colorado School of Law, the morning session was highlighted by a 
spirited exchange between Stanley D. Metzger, Chairman of the United 
States Tariff Commission, and Eugene L. Stewart, a practicing attorney 
specializing in customs matters, on the free trade-protectionism clash in 
its current context. Mr. Metzger outlined recent United States foreign 
trade policy, analyzing its relationship to broader U. S. foreign policy 
objectives, and presented the case for continuing liberalization of trade 
policy. Mr. Stewart noted the declining trade balance of the United 
States and the significant barriers to United States exports which still 
exist in many foreign nations. He concluded that United States business 
is not receiving commensurate protection in its own domestic markets. 

Joseph Gold, General Counsel of the International Monetary Fund, 
presented the luncheon address. He analyzed the efforts since World 
War II to achieve international monetary stability and dealt in some 
detail with the current liquidity dilemma. He coneluded with a discussion 
of the Fund’s new Special Drawing Rights and of the continuing problem 
of par value adjustment. 

In the afternoon the conference directed its attention to United States 
governmental response to the problems of U. S. exporters. Lawrence A. 
Fox, Director of the Bureau of International Commerce, described the 
areas in which continuing efforts to stimulate U. S. exports may be ex- 
pected, and the eurrent legal, economic and political problems in this 
field. Professor Harold J. Berman of the Harvard Law School discussed 
liberalization of East-West trade, and outlined specific proposals for 
amending the Export Control Act to facilitate trade in peaceful goods 
with Eastern European countries. 

All advance registrants received rather extensive reading materials 
prior to the meeting. Further materials and a foreign trade bibliography 
were distributed at the meeting. The meeting was attended by a cross- 
section of lawyers, businessmen, bankers, and teachers and students from 
several disciplines. Questions from the floor and informal discussions 
during and after the meeting reflected the diverse interests of the group. 

Co-sponsors were the American Society of International Law, the 
University of Colorado School of Law, the University of Denver College 
of Law, the International and Comparative Law Committee of the Colo- 
rado Bar Association, and the Denver U. 8. National Bank. 


FREDERIC L. Kimais, JR. 
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Vietnam and International Law 


Professor L. ©. Green’s review of Vietnam and International Law m 
62 A.J.I.L. 1000 (Oct., 1968) contains factual errors and omits essential 
information. It attributes (pp. 1001, 1003) the study to the Lawyers’ 
Committee on American Policy Towards Vietnam, Actually, the study is 
a collective produet of the ‘‘Consultative Council,” an informal group 
constituted by the Lawyers’ Committee to analyze the Memorandum of 
the State Department, Office of the Legal Adviser, of March 4, 1966, 
entitled ‘‘The Legality of U. S. Participation in the Defense of Viet- 
Nam.’’? Perhaps because of this error, the review fails to inform the 
reader of the composition of that group, namely, in addition to Richard 
A. Falk as chairman and myself as rapporteur: Richard J. Barnet, John 
H. Herz, Stanley Hoffmann, Wallace McClure, Saul H. Mendlovitz, Rich- 
ard S5. Miller, Hans J. Morgenthau, William G. Rice, and Quiney Wright. 

The fact that the study was specifically designed (see preface and 
foreword) as a response to the State Department Memorandum (which 
Memorandum, in the absence of a reasoned U. S. declaration of war, is 
the most complete official argumentation in justification of the U. S. war 
in Viet-Nam) should also have been mentioned in the review, because 
that fact explains what the reviewer calls the ‘‘special pleading’’ of the 
analysis. However, the book reproduces—which the review again does not 
mention—the full text of the State Department document, in order to 
enable the reader, as expressly stated on page 15, to form his own opinion 
about the legal issues involved. 

This being the design of the book, the review should be expected either 
to present the principal arguments of both sides or to give its own judg- 
ment. The review does neither in a clear manner. 

Above all, the review fails to indicate that the State Department builds 
its case on the occurrence of an armed attack on South Viet-Nam by North 
Viet-Nam, so that, if our contrary contention is accepted, the legality of 
the U. S. war is disproved by the Department’s own argumentation. In 
discussing another book in the same review, the reviewer ‘‘rejects .. 
the assertion that the South is a victim of aggression from outside the 
border’’ (p. 1001, italies added) without informing the reader that this 
assertion is the cornerstone of the State Department’s argumentation,? 
and that the factual and legal arguments presented in our book endeavor 
to refute it. Since he also rejects that assertion, the reviewer should have 
stated whether his strictures (‘‘oversimplification, exaggeration, weak 
argument,’’ ete., p. 1001) apply to this fundamental point. 

The other arguments in our analysis being subsidiary, in view of the 
State Department’s legal constructions, only two further points will be 
mentioned here to illustrate misunderstandings in the review: 


1 Reprinted in 60 A.J.I.L. 565 (1966). 

2The Memorandum asserts throughout, and four times alone im its first 11 lines that 
‘í aggression’? (in the form of ‘‘armed attack’’) occurred against South Viet-Nam prior 
to the massive intervention of the U. S. in January, 1965 (p. 113). 
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(a) The review makes the serious charge of lack of objectivity, by 
wrongly asserting that the study ascribes a certain view (namely, that self- 
defense against armed attack is the sole exception to the U.N. Charter’s 
prohibition of unilateral force) to ‘‘many international lawyers but names 
only one such author’’ (p. 1002, italics added). Actually, the respective 
footnote quotes not only one (Brownlie) but expressly refers to six or seven 
other authors ë) as well as the U.N.C.L.O. records, and the study further 
quotes at least five additional authorities on that point.* 

(b) The review wrongly asserts that the study ‘‘confines the right 
of self-defense to Members of the United Nations’’ (p. 1002), and (al- 
though the review itself denies that South Viet-Nam is a state) ignores 
that the right of self-defense ‘‘pertains to all states.” Our study (p. 41) 
acknowledges that right also for ‘‘ well-established international entities’’ 
that are not U.N. Members and, in fact, not sovereign states. The 
review missed one of our basic points: to warn against a doctrine that 
would allow foreign military intervention on behalf of ‘‘entities of dubious 
status,’’ “‘against [their] own people” (p. 41), ‘‘by analogy” to Article 
51 (as argued by the State Department). The thrust of our argument 
is that so construing Article 51 perverts the basic aim of the U.N. Charter 
and the world legal order to prevent international wars, since any local 
strife could be internationalized. 

Lack of space prevents reference to other errors in the review of Viet- 
nam and International Law. These remarks are offered not in a spirit 
of polemic but, as that study itself, out of grave concern about a historic 
tragedy. 

JOHN H. B. Fræ”! 


New Publication of United States Treaties 


The Department of State issued on January 21, 1969, the first volume 
of the new Treaties and Other International Agreements of the United 
States of America 1776-1949. This begins a fifteen-volume series, com- 
piled under the direction of Charles I. Bevans, Assistant Legal Adviser 
for Treaty Affairs, which will include the English texts? of all treaties 


8 Note 12, referred to in the review, quotes ‘‘for example’? Ian Brownlie, Inter- 
national Law and the Use of Foree by States 273 (1963), and, by express reference, 
the following authors quoted by Brownlie: Goodrich and Hambro, Nincic, Wehberg, 
Drost, Skubiszewski, and Sørensen, and the U.N.C.I.O. records, 

4 Oppenheim-Lauterpacht, Kelsen, Jessup, Bowett, Stone (see notes 15, 20, 23, 26, 
27, 43 and text, pp. 29-31, 37). The group considered it appropriate not to quote 
writings of its own members, otherwise especially those of Quincy Wright would also 
have been quoted. The review also overlooks that the term ‘‘many international 
lawyers’’ implies that some hold different views. 

* Professor of Political Science, Herbert H. Lehmann College of the City University 
of New York. 

1 Copies of Vol. 1 are for sale at $8.50 by the Superintendent of Documents, U. S. 
Government Printing Office, Washington, D. ©. 20402, 

2 Or, in cases where no English text was signed, the official United States Govern- 
ment translation, 
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and other international agreements entered into by the United States from 
its beginning until 1950. (Those brougbt into force after January 1, 
1950, are published in United States Treaties and Other International 
Agreements? at regular intervals.) The first four volumes, commencing 
with that recently issued, contain multilateral agreements, chronologically 
arranged. The remaining volumes will cover bilateral agreements grouped 
alphabetically by country. 

This convenient and valuable new compilation of our treaties will be, 
as the Department suggests,’ ‘‘in a sense, a replacement, an enlargement, 
and an updating’’ of the well-known ‘‘Malloy’’ series of United States 
treaties, the first two volumes of which appeared in 1910, the third 
(‘*‘Redmond’’) in 1923, and the fourth and last (‘‘Trenwith’’) in 1938. 
Comparing the new collection with the four ‘‘Malloy’’ volumes, the De- 
partment says: 


It will be approximately four times the length of the earlier series 
because it will include some agreements not printed in ‘‘Malloy’’ 
and because there was a great increase in the number of treaties 
and other international agreements signed during the 1930’s and 
1940’s. The fact that all the multilateral agreements for the years 
from 1776 to 1917 are contained in one volume of about 900 pages, 
while those for the 4 years from 1946 through 1949 will require about 
1,200 pages, provides visible evidence of the increased tempo and 
complexity of international affairs.® 


W. W. B. 


63rd Annual Meeting of the Society 


The 63rd annual meeting of the American Society of International Law 
was held at the Mayflower Hotel, Washington, D. C., from April 24 to 26, 
1969. The attendance was excellent, with large audiences at all panel 
sessions. The general theme of the meeting was ‘‘Perspectives for Inter- 
national Legal Development.’’ 

The first session opened on Thursday afternoon, April 24, at 2:15 p.m. 
with panel discussions on the Pueblo seizure and on nationality of claims, 
respectively. Arthur H. Dean, a former president of the Society, presided 
over the discussion of the Pueblo incident. Formal papers were delivered 
by George H. Aldrich, Assistant Legal Adviser of the Department of 
State, and by William E. Butler, Research Associate at Harvard Law 
School. Comments and questions on the two papers were offered by 
Professors Jerome A. Cohen of Harvard Law School and Oliver J. hissit- 
zyn of Columbia University School of Law. A general discussion from 
the floor followed. 

The Honorable Leonard v.B. Sutton, Chairman of the United States 
Foreign Claims Setilement Commission, presided over the panel on nation- 


8 Usually cited as ‘‘UST.”’ 

“Dept. of State Press Release No. 6, Jan. 21, 1969; 60 Dept. of State Bulletin 139 
(Feb. 10, 1969). 

5 Ibid. 140, 
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ality of claims, on which papers were delivered by Maurice D. Copithorne, 
Deputy Head of the Legal Division of the Canadian Department of Ex- 
ternal Affairs, and by Ernest L. Kerley, Assistant Legal Adviser, Depart- 
ment of State. The papers were the subject of comments and questions by 
Professor Isi Foighel of the University of Copenhagen and Lee R. Marks 
of the D. C. Bar. 

The second session of the meeting, on Thursday evening at 8:15 p.m., 
was devoted to the subjects of global and regional collective security and 
legal development in developing countries. Dean Francis O. Wilcox of the 
School of Advanced International Studies, Johns Hopkins University, pre- 
sided over the panel on collective security. Benjamin V. Cohen, former 
Counselor of the Department of State, and Professor Charles Burton 
Marshall of the Johns Hopkins School of Advanced International Studies, 
delivered the principal papers on the subject. They were followed by 
Professor Robert E. Osgood, of the National Security Council, and Pro- 
fessor Ruth C. Lawson of Mount Holyoke College, who offered comments 
and questions on the preceding papers. 

John B. Howard, President of the International Legal Center, was chair- 
man of the panel on the subject of legal development in developing coun- 
tries, which was discussed by Peider Könz, Vice President of the Inter- 
national Legal Center, and by Professor Carl A. Auerbach of the Univer- 
sity of Minnesota. The latter treated the subject from the point of view 
of the American historical experience. Dr. Clive Parry of the University 
of Cambridge and Mr. Wagih Shindy, Representative of the United Arab 
Republie to International Organizations, commented on the papers. 

On Friday, April 25, at 9:15 a.m., the third session considered the rôle 
of an impartial tribunal in treaty interpretation, and the Nuremberg Trials 
and objection to military service in Viet-Nam. The chairman of the panel 
on treaty interpretation was Covey T. Oliver, of the University of Penn- 
sylvania Law School and former Assistant Secretary of State for Inter- 
American Affairs. The principal papers on the subject were presented by 
Dr. Leo Gross of the Fletcher School of Law and Diplomacy, Tufts Uni- 
versity, and Professor Gidon Gottlieb of New York University Law School. 
Professor Myres S. McDougal of Yale Law School, Professor Michael 
Barkun of the Maxwell School of Citizenship and Publie Affairs, Syracuse 
University, and Professor Anthony A. D’Amato of Northwestern Univer- 
sity School of Law, were commentators. 

Dr. William V. O’Brien of the Institute of World Polity, Georgetown 
University, presided over the panel which dealt with the Nuremberg Trials 
and objection to military service in Viet-Nam. Professor Tom J. Farer of 
Columbia University Law School discussed the subject from the point of 
view of whether the United States in its conduct in Viet-Nam has violated 
the principles of the Nuremberg Trials. Benjamin Forman, Assistant Gen- 
eral Counsel, Department of Defense, considered the Nuremberg Trials and 
conscientious objection to war with respect to its justiciability under United 
States law. Comments and questions were presented by Telford Taylor 
of Columbia University Law School, Professor Robert K. Woetzel of Bos- 
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ton College, and Professor John E. H. Fried of Herbert H. Lehmann Col- 
lege, City University of New York. 

The fourth session, on Friday afternoon, was devoted to the law of 
sovereign immunity and to non-tariff trade barriers. Donald S. Claudy, 
of the Firestone Tire and Rubber Company, presided over the panel which 
considered new departures in the law of sovereign immunity. Murray 
Belman, Deputy Legal Adviser, Department of State, and Monroe Leigh 
of the D. C. Bar were the principal speakers, whose addresses were com- 
mented upon by Michael H. Cardozo, Executive Director of the Association 
of American Law Schools, and Richard B. Lillich of the U. S. Naval War 
College. 

The Honorable Stanley D. Metzger, Chairman of the U. S. Tariff Com- 
mission, presided at the panel discussion of non-tariff barriers. Messrs. 
Noel Hemmendinger and Eugene Stewart of the D. C. Bar presented the 
principal papers, which were followed by comments by George Bronz and 
Craig Mathews of the D. C. Bar. 

All the discussions were followed by questions and comments from the 
floor. 

At the annual dinner on Friday evening, at which President Oscar 
Schachter read a message from the President of the United States, Mr. 
Schachter addressed the Society on the ‘‘Generation Gap in International 
Law”; Thomas L. Hughes, Director of the Bureau of Intelligence and 
Research, Department of State, in an address entitled ‘‘The Fate of Facts 
in the World of Men,” described the work of intelligence and research; 
and Ambassador Carl W. A. Schurmann of The Netherlands, spoke on 
“Two Kinds of Diplomacy.” 

The Philip C. Jessup Student Moot Court Competition, sponsored by the 
Association of Student International Law Societies, held its semi-final 
competition on Thursday, April 24, at 10 o’elock am. Participating teams 
came from the University of Michigan, Rutgers-The State University, 
California Western University, University of Albany, Harvard, Miami 
and Vanderbilt Universities, and the School of Law and Economic Sciences 
of Paris, the first foreign entrant in the competition. The subject of the 
arguments was a hypothetical case on the law of the sea involving the 
creation and occupation of an artificial island off the coast of a hypo- 
thetical country. 

In the finals on Saturday afternoon, April 26, 1969, at 2:15 p.m. the 
competitors were the teams from the University of Michigan and Rutgers- 
The State University, both of which were declared the winners. The award 
for the best oral presentation was given to Franklin J. Willis of the Uni- 
versity of Michigan, and for the best written memorial, to the semi-final 
team from California Western University. 

Judges of the final competition were the Honorable Erwin N. Griswold, 
Solicitor General of the United States, Murray Belman, Deputy Legal Ad- 
viser of the Department of State, and Commander Bruce R. Harlow, Head 
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of the Law of the Sea Division, Office of the Judge Advocate General, 
Department of the Navy. 

At the business meeting of the Society, which took place on Saturday 
morning, April 26, at 9:30 o’clock a.m., the following members were de- 
clared members emeriti, having completed fifty years of membership: 
Henry I. Dockweiler of Los Angeles; Stanley P. Smith of Oakland, Md.; 
and Theodore H. Thiesing of New York. The Society voted to award its 
certificate of merit to Professor Richard A. Falk for his publication en- 
titled Legal Order in a Violent World. Professor Charles Rousseau, Edi- 
tor of the Revue Générale de Droit International Public, and Professor 
of International Law at the Faculty of Law of the University of Paris, 
was elected an honorary member of the Society. 

John Carey, Chairman of the Society’s Committee on Publications of 
the Department of State and the United Nations, presented the following 
resolution which was adopted: 


FOREIGN RELATIONS OF THE UNITED STATES 


The American Society of International Law at its 63rd annual meet- 
ing, recognizing the importance of the official publication of the docu- 
mentary record of American diplomacy in Foreign Relations of the 
United States as a background for present world problems and concerned 
at the increasing delay in the publication of these volumes, the latest 
of which contain documentation for 1945, 

Resolves, To eall again upon the Department of State to take effective 
measures to prevent further widening of the gap between currency and 
publication of the documentary record in Foreign Relations of the 
United States and to bring the publication of these volumes back to 
within the twenty-year time limit previously accepted by the Depart- 
ment as a reasonable limit save for exception cases involving currently 
sensitive documents. 


Upon the report of the Nominating Committee, the Society elected the 
following officers for the coming year: 


Honorary President: Philip C. Jessup 

President: Oscar Schachter 

Vice Presidents : Richard R. Baxter, Harold D. Lasswell, 
Monroe Leigh and Stephen M. Schwebel 


Professor William W. Bishop, Jr., Editor-in-Chief of the Journal, was 
elected an honorary vice president, and the Incumbent honorary vice presi- 
dents were re-elected. 

The following were elected to serve on the Executive Council until 1972: 
George H. Aldrich, Washington, D. C.; William Conant Brewer, Jr., 
Massachusetts; A. Broches, Washington, D. C.; John Carey, New York; 
Richard B. Lillich, Virginia; Saul Mendlovitz, Massachusetts; Ved P. 
Nanda, Colorado; Robert W. Tucker, Maryland. 
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The Nominating Committee for the coming year was elected as follows: 
Walter Sterling Surrey, Chairman; Thomas Ehrlich, Alona E. Evans, 
Benjamin Forman and Cornelius Murphy. 

The Executive Council at its meeting on April 26 re-elected Judge 
Edward Dumbauld Secretary and Franz M. Oppenheimer Treasurer of 
the Society, and appointed James C. Conner, Assistant Treasurer. Stephen 
M. Schwebel was designated Executive Vice President of the Society. The 
Executive Committee as now constituted was re-elected. Richard W. Ed- 
wards, Jr., was re-elected Editor of International Legal Materials. 

The present honorary editors of the JOURNAL were re-elected by the 
Council, and Professors Leo Gross and Hardy C. Dillard were elected 
honorary editors. Professor William C. Bishop, Jr., was re-elected Editor- 
in-Chief of the JouRNAL, and the remaining members of the Board re- 
elected. Covey T. Oliver was elected a member of the Board. 

In connection with the membership of the Board of Editors, the Exeeu- 
tive Council adopted amendments to the regulations providing that the 
Board of Editors shall consist of not more than twenty-two members and 
that they shall be elected from among the members of the Society without 
limitation to those of American nationality. 

The papers delivered at the annual meeting, the summarized discussions, 
selected committee reports and the report of the business meeting will 
appear in the printed Proceedings of the Society, which will be available 
later in the year at $5.00 a copy. Members of the Society and subscribers 
to the JOURNAL will receive the volume as part of their membership or sub- 
seription. 

ELEANOR H. Finca 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Stephen L. Gibson, attorney 
in the Office of the Legal Adviser, Department of State. 


DIPLOMATIC AND CONSULAR PRIVILEGES AND IMMUNITIES 
Taxation of foreign diplomatic and consular property 


In a letter dated January 27, 1969, to a local taxing authority the Legal 
Adviser of the Department of State responded to a request for a list of 
foreign governments that have negotiated reciprocal treaties with the 
United States that provide for exemption of consulates from payment of 
local real estate taxes. The Legal Adviser enclosed a list of treaty provi- 
sions in force between the United States of America and other countries 
relating to the exemption of government-owned property from real property 
taxes. He also said: 


I should like to add, however, that the Department of State does not 
believe that exemptions from real estate tax on property owned or 
occupied by foreign governments are limited to those afforded by the 
provisions of treaties. It is the opinion of this Department as well 
as of the Department of Justice that international law prohibits the 
imposition of taxes by state and local governments on foreign diplo- 
matic and consular property. The customary international law on 
taxation of diplomatic and consular property is reflected in article 23 
of the Vienna Convention on Diplomatic Relations and article 32 of 
the Vienna Convention on Consular Relations; these rules of law bind 
the United States even though it has not yet ratified either treaty. 


In a letter to another local taxing authority dated February 17, 1969, 
the Legal Adviser conveyed a note from a foreign government requesting 
a tax exemption for the residence of an ambassador. The Legal Adviser 
used language similar to the above-quoted passage from his earlier letter 
and added: 


I might add that the position taken by the Departments of State and 
Justice in this matter is the same that the two Departments are taking 
in a comparable case in New York involving taxation of real property 
owned by the Republie of Argentina. 
The New York case is Republic of Argentina v. City of New York et al., 
now pending in the New York Court of Appeals. 


(Correspondence filed in the Office of the Legal Adviser, 
Department of State.) 
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DISARMAMENT 
Conference of the Eighteen-Nation Disarmament Committee 


President Nixon sent the folowing letter, dated March 15, 1969, to 
Ambassador Gerard Smith, head of the United States Delegation to the 
Geneva Meeting of the ENDC: 


Dear Ambassador Smith, 


In view of the great importance which I attach to the work of the 
Eighteen-Nation Disarmament Conference in Geneva, I wish to address 
directly to you, as the new Director of the Arms Control and Disarmament 
Agency and the head of our delegation, my instructions regarding the par- 
ticipation of the United States in this conference. 

The fundamental objective of the United States is a world of enduring 
peace and justice, in which the differences that separate nations can be 
resolved without resort to war. 

Our immediate objective is to leave behind the period of confrontation 
and to enter an era of negotiation. 

The task of the delegation of the United States to the disarmament con- 
ference is to serve these objectives by pursuing negotiations to achieve con- 
erete measures which will enhance the security of our own country and all 
countries. 

The new Administration has now considered the policies which will help 
us to make progress in this endeavor. 

I have decided that the Delegation of the United States should take these 
positions at the Conference. 

First, in order to assure that the seabed, man’s latest frontier, remains 
free from the nuclear arms race, the United States delegation should 
indicate that the United States is interested in working out an international 
agreement that would prohibit the implacement or fixing of nuclear weapons 
or other weapons of mass destruction on the seabed. To this end, the 
United States delegation should seek discussion of the factors necessary 
for such an international agreement. Such an agreement would, like the 
Antarctic Treaty and the Treaty on Outer Space which are already in 
effect, prevent an arms race before it had a chance to start. It would 
ensure that this potentially useful area of the world remained available for 
peaceful purposes. 

Second, the United States supports the conclusion of a comprehensive 
test ban adequately verified. In view of the fact that differences regard- 
ing verification have not permitted achievement of this key arms control 
measure, efforts must be made towards greater understanding of the 
verification issue. 

Third, the United States delegation will continue to press for an agree- 
ment to cut off the production of fissionable materials for weapons purposes 
and to transfer such materials to peaceful purposes. 

Fourth, while awaiting the United Nations Secretary General’s study 
on the effects of chemical and biological warfare, the United States Delega- 
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tion should join with other delegations in exploring any proposals or ideas 
that could contribute to sound and effective arms control relating to these 
weapons. 

Fifth, regarding more extensive measures of disarmament, both nuclear 
and conventional, the United States Delegation should be guided by the 
understanding that actual reduction of armaments, and not merely limiting 
their growth or spread, remains our goal. 

Sixth, regarding the question of talks between the United States and 
the Soviet Union on the limitation of strategic arms, the United States 
hopes that the international political situation will evolve in a way which 
will permit such talks to begin in the near future. 

In carrying out these instructions, the United States Delegation should 
keep in mind my view that efforts toward peace by all nations must be 
comprehensive. We cannot have realistic hopes for significant progress in 
the control of arms if the policies of confrontation prevail throughout the 
world as the rule of international conduct. On the other hand, we must 
attempt to exploit every opportunity to build a world of peace—to find 
areas of accord—to bind countries together in cooperative endeavors. 

A major part of the work of peace is done by the Highteen-Nation Dis- 
armament Committee. I expect that all members of the United States 
Delegation will devote that extra measure of determination, skill, and 
judgment which this high task merits. 

I shall follow closely the progress that is made and give my personal 
consideration to any problems that arise whenever it would be helpful for 
me to do so. 

Please convey to all your colleagues my sincere wishes for success in our 
common endeavor. Over the years, their achievements at the Highteen- 
Nation Disarmament Conference have been outstanding. I am confident 
that in the future our efforts, in cooperation with theirs, will be equal to 
any challenge and will result in progress for the benefit of all. 


Sincerely, 
RicuHarp NIXON 


(5 Weekly Compilation of Presidential Documents 434 (March 24, 1969) ; 
60 Dept. of State Bulletin 289 (1969).) 


SoutH West AFRICA (NAMIBIA) 


In a statement given on February 24, 1969, at the 25th Session of the 
U.N. Commission on Human Rights, Mrs. Rita E. Hauser, United States 
Representative, commented on the Report? submitted to the Commission by 


its Special Rapporteur, Professor Manouchehr Ganji. Mrs. Hauser’s state- 
ment included the following remarks: 

One cannot read the summary of the legislation and practices [of the Gov- 
ernment of South Africa] presented by Professor Ganji without feeling dis- 


1Study of Apartheid and Racial Discrimination in Southern Africa, Report of the 
Special Rapporteur, U.N. Doc. B/CN.4/949 and Addenda (1969). 
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ecouragement. Recent events certainly do not encourage the hope that 
South Africa will soon abandon racial repression. Indeed, one must note 
an intensification of the application of apartheid in that country. The 
Colored community of South Africa is facing complete disenfranchisement; 
Africans and Indians are being forcibly evicted from urban centers in 
implementation of the Government’s plan for geographic separation of 
the races; rights once taken for granted by the white community, including 
free speech, a free press, and due process of law, are being eroded in the 
Government’s relentless campaign to enforce apartheid. And in this sad 
recital one cannot fail to mention the notorious Terrorism Act, and in 
particular the prosecution of the 37 Namibians under this Act. I will not 
repeat here the numerous features of this Act which operate to deny all 
persons made subject to it the fundamental guarantees of the rule of law. 
Certainly, the application of the Terrorism Act to Namibia was inad- 
missible. Let me suggest here that the International Court of Justice 
might be able to perform a valuable function in passing its own judgment 
upon certain questions relating to the legality of the Terrorism Act. 

It is clear, Mr. Chairman, that none of us can fail to be impressed with 
the magnitude of the problem which confronts us as we search for ways 
and means to cope effectively with the evil of apartheid. And as our 
discussion goes forward in this Commission, we must finally reach conclu- 
sions on the most propitious role that can be carried out by the Human 
Rights Commission as a part of the overall United Nations effort. I was 
particularly struck by the thoughts of the Special Rapporteur on this point. 
In paragraph 497 of his Report, which appears in Add. 5, he has drawn 
attention to the ‘‘near-unanimity in condemning apartheid as inhuman”? 
which has been progressively reached by the international community. 

Professor Ganji has suggested our Commission can effectively act on the 
basis of this near unanimity. This is an approach which my delegation 
warmly supports, and I here express the earnest hope that the consultations 
leading to Commission action will not be regarded too narrowly as a group 
matter, the interest of only some countries, but will be carried on as widely 
as possible, in the interests of preserving a united international front 
against apartheid. 

I turn now, Mr. Chairman, to what I think has been the most discussed 
and what I deem to be the most challenging section of the Report—which 
is Add. 3 relating to the possibility of establishing a judicial committee of 
legal experts for Namibia. Certainly the affirmation of the international 
status of Namibia and the exploration of all possible means for maintaining 
and developing that status is one of the foremost aspects of our considera- 
tion of human rights in Southern Africa. I recall the strong support ex- 
tended by my government to Resolution 2145 of the General Assembly by 
which South Africa’s mandate for Namibia was terminated. From that 
time on, Namibia came under the direct responsibility of the United Na- 
tions. The United States Government consequently considers the character 
of the illegal South African administration of Namibia to be a matter of 
continuing international concern. The conduct of the South African de 
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facto administering authorities and the compatibility of that conduct with 
international law and common standards of justice is properly the concern 
of the United Nations. The Report of Professor Ganji represents an 
intense expression of that concern. 

Professor Ganji has presented to us a proposal to establish a Judicial 
Committee for Namibia. It outlines a possible framework on which to 
give substance to a very novel idea. Yet, Professor Ganji’s report in which 
the proposal has been developed, has not been available to governments for 
a long enough time to enable them to formulate a considered reaction. 
I am sure that there will be a great number of questions that my govern- 
ment will have about the proposal. I am sure too that we will want 
especially to assess the proposal from the point of view of its compatibility 
with standards of fairness and due process of law. It seems to my delega- 
tion that the course of action which is indicated now regarding this proposal 
is to refer it to governments for detailed comment. I doubt that any of us 
is prepared at this early stage to give the considered reactions of his govern- 
ment to the proposal. We think that it would be the course of wisdom to 
avoid a hasty and possibly divisive debate on the proposal now. An idea 
of such novelty and wide scope can only benefit from careful study from 
a variety of points of view, by governments representing the different legal 
systems of the world. Consequently, I would hope that we might at this 
stage determine to refer it for study as I have suggested. Or we might also 
refer it to the International Law Commission or the Council for Namibia— 
as previous speakers have suggested. 

Mr. Chairman, before ending my comments on Add. 3 of the Special 
Rapporteur’s Report, I would like to refer to another point which we 
think should have emphasis at this time. My delegation noticed that the 
Special Rapporteur, in outlining his ideas regarding the law to be applied 
by the Judicial Committee, has drawn attention to the question of the 
application of the 1949 Geneva Convention on the Protection of Civilians 
to the events occurring in Namibia. This Convention indisputably con- 
stitutes binding internatinal law. My country, almost all countries, in- 
cluding South Africa, are parties to it. I present as an idea for the con- 
templation of my colleagues on the Commission the thought that the 
Commission could initiate right away a study and analysis of certain ques- 
tions relating to the Geneva Convention on the Protection of Civilians. For 
example, two practical questions have occurred to my delegation which 
might be appropriate for study right now: To what extent is the conflict 
in Namibia of such a character that the Geneva Conventions—in whole or 
in part—apply and thus bind South Africa as a party? Of relevance to 
this question is the fact that Article 3 of each convention applies when 
the conflict is not of an international character. Another question which 
could be studied might be the following: Would it be possible and desirable 
for the United Nations to accede to the Geneva Conventions as a ‘‘power’’ 
in accordance with Article 155 of the Convention on the Protection of 
Civilians? (Article 155 deals with accession of ‘‘any Power’’ to the Con- 
vention). Mr. Chairman, I would be very interested to know the reaction 
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of the other members of the Commission. to a study of the questions regard- 
ing the Geneva Conventions which I have just described. Of course, I 
would not expect that my government, or any other government, would be 
able to take a position with respect to the substance of either of the ques- 
tions which I have posed until a thorough and responsible study has been 
completed. 


(U. S. Mission (Geneva) Press Release, Feb. 24, 1969.) 


TREATIES 
Conventions Concerning Intellectual and Industrial Property 


On March 12 President Nixon transmitted to the Senate, for its advice 
and consent to ratification, two conventions concerning the protection of 
intellectual and industrial property. The President’s letter of transmittal 
read as follows: 


Tue Warme House, March 12, 1969. 
To the Senate of the United States: 


I transmit herewith, for the advice and consent of the Senate to ratifica- 
tion, (1) a copy of the Convention Establishing the World Intellectual 
Property Organization, signed at Stockholm on July 14, 1967, and (2) a 
copy of the Paris Convention for the Protection of Industrial Property, as 
revised at Stockholm on July 14, 1967. I transmit also, for the information 
of the Senate, the report of the Secretary of State with respect to the 
Conventions.” 

The Conventions remained open for signature until January 13, 1968. 
During that period the Convention Establishing the World Intellectual 
Property Organization was signed on behalf of 51 States, including the 
United States, and the Paris Convention was signed on behalf of 46 States, 
including the United States. Both Conventions remain open for aceession. 

(1) Convention Establishing a World Intellectual Property Organiza- 
tion.—T wo significant services will be rendered by the new organization. 
First, 1t will provide a coordinated administration for the various intel- 
lectual property Unions presently administered by the Secretariat, the 
United International Bureaus for the Protection of Intellectual Property, 
and through such administration, render an economical and efficient service 
to the Member States and the interests protected by the Unions. Second, 
it will promote the protection of intellectual property, not only for Member 
States of the intellectual property Unions, but also for the States which, 
while not members of the Unions, are parties to the World Intellectual 
Property Organization Convention. This is of particular importance since 
a forum will thus be provided for the advancement of industrial property 
and copyright protection on a world-wide basis. 

(2) Revision of the Paris Convention For the Protection of Industrial 
Property.—Administrative and structural reforms in the Paris Convention 


* Not reprinted here. 
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have long been overdue, and the modernization of the Union which has been 
accomplished by the Stockholm revision will be of importance in expanding 
the protection of industrial property. 

A limited amendment to one substantive provision of the Paris Conven- 
tion was also effected at the Conference. This amendment would accord 
to applications for inventors’ certificates of the Eastern European countries 
the right of priority presently accorded to patent applications, provided 
that the Eastern European countries maintain a dual system of both in- 
ventors’ certificates and patents and that both are available to foreign 
nationals. Inclusion of this provision is considered helpful to furthering 
industrial property relations with Eastern Huropean countries. 

The Stockholm Act of the Paris Convention and the World Intellectual 
Property Organization Convention will make a significant contribution to 
the protection of the foreign intellectual property rights of American 
nationals. I recommend that the Senate give early and favorable con- 
sideration to the Conventions submitted herewith and give its advice and 
consent to their ratifications. 

RICHARD NIXON 


(Sen. Exec. A, 91st Cong., Ist Sess. (1969); 60 Dept. of State 
Bulletin 298 (1969).) 


Unirep NATIONS 
Draft Definition of Aggression 


On March 25, 1969, Mr. John Lawrence Hargrove, U. S. Representative 
to the U.N. General Assembly’s Special Committee on the Question of 
Defining Aggression, submitted a draft definition of ‘‘aggression,’’ 
originally co-sponsored by Canada, Italy, Japan, the United Kingdom and 
the United States. Australia became a co-sponsor on March 26. The 
draft definition and Mr. Hargrove’s statement follow: 


(a) Draft definition 


Canada, Italy, Japan, the United States of America, the United Kingdom 
of Great Britain and Northern Ireland: proposal 


I. Under the Charter of the United Nations, ‘‘aggression’’ is a term to 
be applied by the Security Council when appropriate in the exercise of 
its primary responsibility for the maintenance of international peace and 
security under Article 24 and its functions under Article 39. 

It. The term ‘‘aggression’’ is applicable, without prejudice to a finding 
of threat to the peace or breach of the peace, to the use of force in inter- 
national relations, overt or covert, direct or indirect, by a State against the 
territorial integrity or political independence of any other State, or in any 
other manner inconsistent with the Purposes of the United Nations. Any 
act which would constitute aggression by or against a State likewise con- 
stitutes aggression when committed by a State or other political entity 
delimited by international boundaries or internationally agreed lines of 
demarcation against any State or other political entity so delimited and 
not subject to its authority. | 
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TII. The use of force in the exercise of the inherent right of individual 
or collective self-defense, or pursuant to decisions of or authorization by 
competent United Nations organs or regional organizations consistent with 
the Charter of the United Nations does not constitute aggression, 

IV. The uses of force which may constitute aggression include, but are 
not necessarily limited to, a use of force by a State as deseribed in 
paragraph II 


A. In order to: 

(1) diminish the territory or alter the boundaries of another State; 

(2) alter internationally agreed lines of demarcation; 

(3) disrupt or interfere with the conduct of the affairs of another 
State; 

(4) secure changes in the Government of another State; or 

(5) inflict harm or obtain concessions of any sort; 

B. By such means as: 

(1) invasion by its armed forces of territory under the jurisdiction 
of another State; 

(2) use of its armed forces in another State in violation of the 
fundamental conditions of permission for their presence, or 
maintaining them there beyond the termination of permission; 

(3) bombardment by its armed forces of territory under the 
jurisdiction of another State; 

(4) inflicting physical destruction on another State through the 
use of other forms of armed force; 

(5) carrying out deliberate attacks on the armed forces, ships, or 
aireraft of another State; 

(6) organizing, supporting or directing armed bands or irregular 
or volunteer forces that make incursions or infiltrate into 
another State; 

(7) organizing, supporting or directing violent civil strife or acts 
of terrorism in another State; or 

(8) organizing, supporting or directing subversive activities aimed 
at the violent overthrow of the Government of another State. 


(U.N. Doe. A/AC 134/L.17 (1969).) 


(b) Statement of U. N. Representatwe 
Mr. Chairman: 


The Special Committee is now nearing the end of its second session. 
From the very beginning my Delegation has tried to state its views on the 
eontent of an adequate definition of aggression fully, frankly, and pre- 
cisely. My Delegation, as well as a number of Delegations including 
those appearing at the head of the paper informally circulated to members, 
have not introduced proposals of our own, but we have expressed our views 
in the expectation that they would be properly taken into account in the 
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preparation of draft definitions by those who had proposed drafts. We 
felt this expectation a reasonable one, for two reasons. First, we knew that 
those delegations which had proposed drafts strongly desired a definition 
of aggression. Secondly, it is quite clear that no definition which fails to 
make a reasonable effort to take these views Into account, along with those 
of other schools of opinion represented on this Committee, can have any 
ehance of becoming a generally accepted interpretation of international 
law and the Charter, and thus of acquiring some legal significance. 

Until recently, the Committee had before it three draft definitions. I 
think it ean fairly be said that each of these drafts, on a number of 
important issues, has failed altogether to pay any deference to the 
expressed views of a number of delegations. There were, however, negotia- 
tions undertaken, as we all know, among the co-sponsors of one of these 
drafts—the 13-power draft—which we were encouraged to believe would 
comprise an effort to take account of views of fundamental importance to 
our delegations. We had hoped, at any rate, that our views would be 
included among those reflected in the new draft. Regrettably, when we 
saw the new draft we discovered that in fact—if I may say so—it had 
included us out. Indeed, Mr. Chairman, so far from causing the disparate 
opinions in the Committee to begin to converge toward agreement, the new 
draft makes the cleavages of opinion even deeper and wider than before. 

In sum, Mr. Chairman, we have concluded that the texts being produced 
in the Committee have in a variety of important aspects failed to take into 
account previously expressed positions on the part of various delegations 
who are not cosponsors of the draft, and that the development of these texts 
represented a progressive and increasing divergence from correct, sound, 
and reasonable interpretations of the Charter. Consequently, we have sub- 
mitted to the Secretariat a draft definition of aggression, cosponsored at 
present by the delegations of Canada, Italy, Japan, United Kingdom of 
Great Britain and Northern Ireland and United States, which will be 
formally circulated tomorrow. We have circulated it in this form in order 
to facilitate the consideration of the issues raised by all drafts in the short 
time remaining. We apologize, of course, to the Committee for the fact 
that it now appears in only one language. Members now have the text 
of this definition before them, and I should like briefly to comment upon 
its provisions. I understand that some of the other delegations whose 
names appear at the head of the paper before you will wish to speak more 
fully to the substance in due course, 

The first paragraph states: ‘‘Under the Charter of the United Nations, 
‘aggression’ is a term to be applied by the Security Council when appro- 
priate in the exercise of its primary responsibility for the maintenance of 
international peace and security under Article 24 and its functions under 
Article 39.’’ It is the purpose of this provision to state the role of the 
concept of ‘‘aggression’’ in the United Nations Charter. 

The second paragraph contains two sentences, the first of which reads 
as follows: 


068 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 63 


‘The term ‘aggression’ is applicable, without prejudice to a finding 
of threat to the peace or breach of the peace, to the use of force in 
international relations, overt or covert, direct or indirect, by a State 
against the territorial integrity or political independence of any other 
State, or in any other manner inconsistent with the Purposes of the 
United Nations.” 


This sentence is the general definitional provision of the draft. To the 
extent that it employs the language of Article 2(4) of the Charter, upon 
which any definition of aggression must rest, it follows that language 
exactly. It is designed to state clearly the legal irrelevance of such 
features of an illegal use of force as the obviousness, directness, openness, 
and the like of the techniques employed. And by its inclusion of the 
phrase ‘‘without prejudice to a finding of threat to the peace or breach 
of the peace,’’ it is designed to take full account of the role of the concept 
of aggression within the law of the Charter set out in paragraph 1. 

The second sentence of paragraph 2 is designed to meet the problem 
which, as my Delegation has pointed out on a number of occasions, no 
draft thus far tabled in the Committee has undertaken to cope with. That 
is the problem of ensuring that a definition of aggression properly covers 
those political entities whose claim to statehood may in some way be dis- 
puted or qualified but upon whom the obligations of the Charter and inter- 
national law as regards the use of foree nevertheless fall. 

The third paragraph is a general saving clause cataloguing, consistently 
with the Charter, uses of force which may not constitute aggression. It 
reads: ‘‘The use of force in the exercise of the inherent right of individual 
or collective self-defense, or pursuant to decisions of or authorization by 
competent United Nations organs or regional organizations consistent with 
the Charter of the United Nations, does not constitute aggression.’’ 

Finally, Mr. Chairman, the fourth paragraph is a non-exhaustive 
enumeration of the uses of force which may constitute aggression. These 
acts of illegal force are characterized according to their object or effect 
(in paragraph IV(a)) and according to the means which they employ 
(paragraph IV(b)). It will be clear from an examination of this enumera- 
tion that the draft takes full account of the wide variety of the forms of 
illegal force which may under the Charter constitute aggression. 

The keystone of this draft, Mr. Chairman, is consistency with the United 
Nations Charter. It goes without saying that there is no provision con- 
tained within it which is intended in any way to derogate from or other- 
wise alter any right or obligation contained in the Charter. And this in 
our view must be the criterion applied to all drafts before the Committee. 
On behalf of my Delegation and the co-sponsoring delegations, I commend 
this draft to the earnest consideration of the Committee. 

Speaking for my own Delegation, Mr. Chairman, may I note that it 
will be evident to members of the Committee that the tabling of this draft 
represents further evidence of the willingness my Delegation has expressed 
from the outset to participate in the work of this Committee, and in par- 
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ticular in the careful consideration of any and all proposed definitions 
of aggression. As my comments in the working group of the last few days 
will attest, this does not mean that we have found reason to change our 
view that the effort to define aggression within the United Nations is at 
bottom not a desirable exercise, or that we do not remain extremely 
skeptical that even an acceptable definition—which in any event cannot 
limit or extend the United Nations’ authority or the scope of permissible 
action under the Charter—would prove useful. It does mean, however, 
that my Delegation remains willing to carry out in good faith with other 
members of the Committee our joint effort to discharge the mandate given 
the Committee by the General Assembly. In this spirit we look forward 
to the comments of other delegations on the paper which has just been 
placed before members of the Committee. 


(U. S./U.N. Press Release 33 (1969).) 


Summary of Developments During 23d Session of the U.N. General 
Assembly 


The Twenty-Third Session of the U.N. General Assembly was held from 
September 24 to December 21, 1968. The following summary of develop- 
ments during the session was issued by the United States Mission to the 
U.N. on January 13, 1969: 


General Debate and Security Council 
Czechoslovakia 


At the 28d General Assembly the overwhelming majority of the members 
of the United Nations rejected the Soviet Union’s rationale for its actions 
in Czechoslovakia and considered these actions to violate the principles of 
international law and of the United Nations Charter. 

Rarely in the history of the United Nations has a major power been so 
isolated in the General Assembly on an important political issue involving 
its own actions. During the general debate, 76 speakers, led off by Secre- 
tary Rusk, criticized the Soviet action.4 Strongly critical statements came 
from representatives of all geographic areas. Of the eight speakers who 
defended the Soviet action, only one was from outside the Soviet bloc. 

In defending his country’s actions, Soviet Foreign Minister Gromyko 
invoked the concept of a ‘‘Socialist commonwealth,’’ which he called ‘‘an 
inseparable entity.’’ ‘‘The Socialist states,’’ he said, ‘‘cannot and will not 
allow a situation where the vital interests of socialism are infringed upon 
and encroachments are made on the inviolability of the boundaries of the 
Socialist commonwealth.” He said nothing about the boundaries of his 
ally Czechoslovakia, nor did he mention the U.N. Charter in this connection. 

This doctrine, also put forward in Pravda on September 25, recalls the 
old system of spheres of influence, built upon domination of neighboring 


i For a statement by Secretary Rusk made in the General Assembly on Oct. 2, see 
[Dept. of State] BULLETIN of Oct. 21, 1968, p. 405. 
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states by the great powers. It runs contrary to the principles of sovereign 
equality, territorial integrity, and political independence which are at the 
heart of the charter and are essential to a stable, peaceful world. Like the 
Soviet actions in Czechoslovakia, this doctrine was rejected by nation after 
nation in general debate. 

The Soviet actions in Czechoslovakia also figured prominently in the 
discussion of the definition of aggression in Committee VI and of Human 
Rights Year in Committee III. 

The discussion in Committee VI stemmed from a 1967 Soviet initiative 
which boomeranged on the Soviet Union because of Czechoslovakia. Speak- 
ing for the United States, Senator John Sherman Cooper denounced the 
Soviet occupation and pointed out the futility of attempting to elaborate 
a definition of aggression while the proponent of such a definition, the 
Soviet Union, was disregarding fundamental and clear principles of inter- 
national law.? He stressed that the invasion of Czechoslovakia had violated 
every one of the U.S.8.R.’s own proposed definitions of aggression as well 
as those embodied in the United Nations Charter. 

In Committee III, the United States Representative stressed the suppres- 
sion in Czechoslovakia of various rights guaranteed by the Universal 
Declaration of Human Rights, especially those of freedom of expression, 
information, and peaceful assembly. 


Middle Hast 


Although the agenda item ‘‘the situation in the Middle Hast’’ was not 
brought up for debate, a number of significant U.N. developments bearing 
on the Middle Hast took place during the session. 

During the opening weeks the presence in New York of the Foreign 
Ministers of Israel, Jordan, and the U.A.R. provided the Secretary- 
General’s Representative, Ambassador Jarring, with an opportunity for 
intensive discussions pursuant to his mandate under the Security Council 
resolution of November 1967.2 The willingness of the parties to exchange 
substantive views in writing through Ambassador Jarring was a positive 
and encouraging development. 

The mission of Ambassador Jarring represents the best hope for peace 
in the Middle East. Although major obstacles still confront him, we 
consider it highly important that this vital mission should continue. 

The Security Council met in September and November to consider a 
number of serious cease-fire violations. The Council reaffirmed the cease- 
fire and insisted that it be rigorously respected. In November, Ambassador 
Wiggins emphasized to the Council that serupulous observance of the cease- 
fire is necessary to the shaping and building of a just and lasting peace. 

The Council also met in September to consider the humanitarian plight 
of the civilian population in the area of the 1967 conflict. The United 
States favored the dispatch of a United Nations representative on the 


2 BULLETIN of Dee. 23, 1968, p. 664. 
8 For text of the resolution, see BULLETIN of Dec. 18, 1967, p. 843. 
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basis of previous Security Council action and in conformity with the 
mandate earlier defined by the Secretary-General for the mission in 1967 
of Ambassador Gussing, who had reported on the situation both of popula- 
tions of the areas occupied by Israel and of minority groups in the area of 
conflict. Unfortunately, this approach did not receive the necessary sup- 
port, and the United States abstained when the Council acted to confine the 
representative’s mandate to civilians in Israeli-oceupied territories, thereby 
dissociating the Council from the fate of Jewish minorities in the area of 
conflict. 


Viet-Nam 


The problem of Viet-Nam was not on the agenda and created far less 
controversy than in recent years. Criticism of United States policy, though 
still substantial, was markedly diminished. 

During the general debate, many member states welcomed the limited 
bombing hait and the talks then underway in Paris between representatives 
of the United States and North Viet-Nam. Following President Johnson’s 
announcement on October 31,* a number of delegations expressed their 
satisfaction to the United States representatives that an agreement had 
been reached permitting a total bombing halt in North Viet-Nam and made 
clear their view that the preliminary talks in Paris should move as quickly 
as possible into expanded negotiations for an end to the conflict. 


Cyprus 


The Security Council on December 10 extended for 6 months the United 
Nations Force which has helped to keep peace on Cyprus since 1964. The 
atmosphere on Cyprus has improved markedly since the erisis of 1967. 
While a number of thorny problems remain, the United States hopes that 
the talks between Greek and Turkish Cypriot leaders now underway may 
soon show sufficient progress to make possible a withdrawal or substantial 
reduction of the United Nations Force. 


Items Considered Directly by Plenary 
Conference on the Human Environment (1972) 


With strong support from the United States, the General Assembly 
unanimously adopted a resolution introduced by Sweden to convene an 
International Conference on the Problems of Human Environment in 1972.5 
The resolution noted ‘‘the continuing and accelerating impairment of the 
quality of the human environment caused by such factors as air and water 
pollution, erosion and other forms of soil deterioration, waste, noise and 
the secondary effects of biocides, which are accentuated by rapidly increas- 
ing population and accelerating urbanization.’’ It expressed concern about 
the effects of these phenomena ‘‘on the condition of man, his physical, 

4 BULLETIN of Nov. 18, 1968, p. 517. 


5 For a U. S. statement and text of the resolution, see BULLETIN of Dec. 30, 1968, 
p. 707. 
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mental and social well-being, his dignity and his enjoyment of basic human 
rights, in developing as well as developed countries.’’ It expressed the 
conviction ‘‘that increased attention to problems of the human environment 
is essential for sound economic and social development’’ and that there 
is a need ‘‘for intensified action at the national, regional and international 
level in order to limit and, where possible, eliminate the Impairment of the 
human environment and in order to protect and improve the natural sur- 
roundings in the interest of man.’’ 

To further these objectives and ‘‘to encourage further work in this 
field and to give it a common outlook and direction,’’ the Assembly decided 
to convene the 1972 conference. 

In summing up the work of the 23d session, Ambassador Wiggins stated 
his belief that, ‘‘in the long view of history,’’ the calling of the Human 
Environment Conference ‘‘will turn out to be the most momentous of all 
the decisions of this Assembly.’’ è 


Chinese Representation 


The General Assembly rejected, as it has consistently in past years, the 
attempt by some of the supporters of Peking to expel the Republic of 
China and to seat representatives of Communist China in the United 
Nations.” The vote of 44 in favor and 58 opposed represented, for the 
third year in a row, an increased margin in opposition to the resolution. 
The Assembly also reaffirmed by 73 to 47—~again an even wider margin 
than last year—the validity of its 1961 decision that any proposal to change 
the representation of China in the United Nations is an important question 
requiring a two-thirds vote for adoption. 

The United States voted, as it has in the past, for an Italian resolution 
to appoint a committee to study the Chinese representation question and 
report to the General Assembly. Ambassador Wiggins made clear that in 
voting for this resolution and its predecessors we recognized that they did 
not in any way prejudge the outcome of the proposed study. However, 
as in previous years the proposal failed of adoption. 


New Members 


The General Assembly admitted two new members, Swaziland and 
Equatorial Guinea. This brings the membership of the United Nations 
to 126. 


Agenda Items Allocated to Committee I 


Korea 


As in previous years, the Assembly adopted by a large majority a resolu- 
tion reaffirming United Nations objectives and responsibilities in Korea.® 


6 For excerpts from Ambassador Wiggins’ news conference of Dec. 20, see BULLETIN 
of Jan. 27, 1969, p. 80. 

7 For background, see BULLETIN of Dec. 9, 1968, p. 609. 

8 For U. 8. statements and text of the resolution, see BULLETIN of Jan. 13, 1969, p. 32. 
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The resolution, cosponsored by the United States and 14 other countries, 
was approved by a vote of 71 to 25, with 20 abstentions. It responded to 
the heightened tension and increased North Korean military pressure 
against South Korea in the last year by calling for cooperation in the easing 
of tensions in the area and for the avoidance of incidents and activities in 
violaton of the 1953 armistice agreement. It also provided for more fre- 
quent reports to the Secretary-General and/or the General Assembly by the 
United Nations Commission for the Unification and Rehabilitation of Korea 
(UNCURK). 

Resolutions again were introduced by supporters of the North Korean 
regime, accompanied by vigorous, if stereotyped, propaganda efforts, calling 
(1) for the dissolution of UNCURK, (2) for the withdrawal of all United 
Nations forces from Korea, and (8) for an end to United Nations debate 
on Korean reunification. As Senator Stuart Symington, the United States 
Representative, observed, each of these proposals, in one way or another, 
sought ‘‘to remove Korea from the concern and protection of the United 
Nations.” The three resolutions were decisively defeated in the First 
Committee by votes, respectively, of 27 in favor to 68 opposed, 25 to 67, 
and 24 to 70, 


Seabeds 


The General Assembly this year established a permanent committee to 
advance international cooperation in the exploration and peaceful uses 
of the deep ocean floor. This committee will carry further the work begun 
last year by the ad hoc committee established by the 28d General Assembly. 

After lengthy negotiation the size of the new committee was fixed at 42 
members, compared with 35 on the ad hoc committee. This increase re- 
flects the desire of smaller and less developed members to gain greater influ- 
ence in this and other continuing committees and agencies established by 
the Assembly or associated with the United Nations. 

We recognized that every nation has an interest—some a vital interest 
—in the peaceful uses of the deep ocean floor. Against this widespread 
interest must be weighed the practical importance of keeping working com- 
mittees within manageable size, bearing in mind that committee work is 
subject to review in the full General Assembly. The composition of the 
seabeds committee is a practical compromise between these opposing 
principles. 

In addition to the resolution establishing the seabeds committee, the 
Assembly also adopted a United States resolution embodying President 
Johnson’s proposal for an International Decade of Ocean Exploration ° 
and a resolution sponsored by Iceland, of which the United States was 
a cosponsor, calling for action to prevent pollution of the seabeds. 

The United States joined in efforts to work out in resolution form a set 
of principles for the exploration and use of the deep ocean floor to serve 
as guidelines for participating states until more permanent rules can be 


8 For background, see BULLETIN of Dec. 2, 1968, p. 574. 
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embodied in international agreements.*° Although these efforts were not 
wholly successful, the above-mentioned resolutions did help to establish that 
there is an area of the ocean floor beyond national jurisdiction which is 
of common interest to all states, in which international cooperation ought 
to be encouraged, and which ought to be reserved entirely for peaceful 
purposes. 


Disarmament 


The Assembly’s debates on disarmament this year took place in the wake 
of the Conference of Non-Nuclear-Weapon States last August, whose pro- 
ceedings had tended at times to picture the interest of nuclear and non- 
nuclear states as essentially antagonistic. As against this tendency, the 
Assembly’s decisions on disarmament were a significant accomplishment 
for the nations that support the Nonproliferation Treaty (NPT) in the 
belief that the nuclear and non-nuclear nations must work together. 

The Assembly gave expression to this view in a compromise resolution on 
the non-nuclear conference, emphasizing international cooperation in the 
peaceful uses of atomic energy. The resolution avoids establishing a new 
U.N. body which could have interfered with the work of existing bodies 
dealing with disarmament and atoms for peace and could thus have dam- 
aged the prospects for early ratification of the NPT. It asks the Inter- 
national Atomic Energy Agency, the World Bank, and the U.N. Develop- 
ment Program to study the prosposals of the non-nuclear conference and re- 
port to the 24th General Assembly. The Assembly will consider further 
steps at that time and will also consider whether to call a meeting of the 
U.N. Disarmament Commission in 1970. 

In other resolutions on peaceful aspects of nuclear energy, the Assembly 
asked the Secretary-General to conduct a study of the contribution of 
atomic energy to international development and to report on procedures for 
providing nuclear explosives to non-nuclear-weapon states. We hope 
the IAEA, as the most qualified agency, will have a leading role in the 
Seeretary-General’s study of atomic energy and development. We believe 
also that the [AEA is the right body through which to provide nuclear ex- 
plosive services under the NPT, a matter which the Agency is already ac- 
tively studying. We hope the Secretary-General’s report will promote and 
not compete with this work. 

In further Assembly resolutions in the arms control field, the Assembly 
urged that the United States and the U.S.S.R. begin talks at an early date 
on limitation of strategic arms, endorsed the principle of nuclear-free zones, 
asked the Secretary-General to make a study of the effects of chemical and 
bacteriological (biological) warfare, called once again for a comprehensive 
ban on nuclear weapons tests, and asked the Highteen-Nation Disarmament 
Committee to continue its work. 

The Soviet Union refrained from promoting its traditional propaganda 
items in this field and did not even press to a vote its resolution endorsing 


10 For a U. Ñ. statement, see BULLETIN of Nov. 25, 1968, p. 554. 
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the Soviet disarmament proposals which had taken up a major part of For- 
eign Minister Gromyko’s address to the Assembly. 


Peaceful Uses of Outer Space 


The General Assembly unanimously adopted a resolution commending 
the results of the Outer Space Conference held in Vienna in August 1968 
and welcoming the entry into force on December 3 of the Agreement on 
Assistance to and Return of Astronauts. 

The resolution also asks the Outer Space Committee to examine, as a fol- 
lowup to the space conference, a proposal that a mechanism be established 
within the United Nations to provide nations with analytical advice on ad- 
vances in space technology which might have practical benefits and requests 
that the ‘‘draft agreement on liability for damage caused by the launching 
of objects into outer space,’’ currently under negotiation in the Outer Space 
Committee, be completed in time to be considered by the 24th General As- 
sembly. A working group was also established to study all aspects of the 
question of direct broadcasts from satellites. 


Agenda Items Allocated to Special Political Committee 
UNRWA and Arab Refugees 


As in previous years, the Assembly adopted a United States resolution 
dealing with the work of the United Nations Relief and Works Agency for 
Palestine (UNRWA) and appealing for its continued support. This year 
the resolution extends the mandate of UNRWA for 3 years beyond its pres- 
ent expiration date of June 1969. The Assembly also adopted without 
dissent a Swedish resolution calling for continued and increased assistance 
to the new refugees uprooted by the June 1967 war. 

The United States also supported a resolution introduced by Turkey and 
adopted by an overwhelming majority, calling upon Israel to take effective 
and immediate steps to allow the newly displaced persons who fled the West 
Bank since the outbreak of the June 1967 war to return without delay. 
Speaking in the committee, Ambassador Wiggins appealed to Israel on hu- 
manitarian grounds to permit these people to return to their homes and 
camps on the West Bank of the Jordan River before they have to face the 
rigors of another winter in tent camps.** Senator Cooper also developed 
these themes in a speech to the committee in which he suggested that the 
United Nations and interested governments prepare plans for economic de- 
velopment of the area which could be put into operation following the 
achievement of a just and peaceful solution in the Middle East." 

The committee rejected a resolution calling on the United Nations to ap- 
point a custodian to administer and receive income on behalf of Arab 
refugees from property they left behind in Israel. The United States op- 
posed this resolution, believing that it raised serious problems relating to 
state sovereignty and the authority of the United Nations and that its adop- 


11 BULLETIN of Dee. 28, 1968, p. 677. 12 BULLETIN of Jan. 13, 1969, p. 39. 
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tion could jeopardize the search for an overall peaceful solution which 
would bring justice to the more than. 1 million Arab refugees. 


Apartheid 


As in previous years, the Assembly adopted a resolution aimed against 
South Africa’s policy of apartheid. The United States, despite our strong 
opposition to apartheid, again found it necessary to abstain because of cer- 
tain objectionable provisions in the resolution, including paragraphs re- 
questing the Security Council to take enforcement action under chapter VII 
of the charter and condemning the actions of nations which trade with 
South Africa. 

Senator Cooper made a statement during the debate reiterating this coun- 
try’s abhorrence of apartheid and pointing out that there was a body of 
opinion within the United States Congress that the United States should 
disengage from South Africa in trade and investment. 


Peacekeeping 


The Assembly this year gave its approval to the first small area of agree- 
ment in the 4-year history of the Special Committee on Peacekeeping (Com- 
mittee of 33). It did so by requesting that the documentation prepared 
for the Committee of 33 by the Secretariat on military observers established 
or authorized by the Security Council be made available to all members. 
It further requested that the Committee of 33 complete its study of ob- 
server operations before September 1969 and proceed with the documen- 
tation and study of other United Nations peacekeeping operations, includ- 
ing those involving military forces, 

The United States is continuing to press for a faster pace of work in the 
Committee on Peacekeeping and particularly for efforts within the com- 
mittee to improve preparations and arrangements for United Nations 
peacekeeping operations. 


Agenda Items Allocated to Committee II 
Attempt To Expel South Africa From UNCTAD 


The United Nations stepped back from the brink of a serious constitu- 
tional crisis when a resolution which would have excluded the Republie of 
South Africa from the United Nations Conference on Trade and Develop- 
ment ‘‘until it shall have terminated its policy of racial discrimination’’ 
did not receive the necessary two-thirds vote in plenary. This resolution, 
which had earlier passed in the Second Committee by a vote of 49 to 18, 
received 55 votes in plenary, with 33 opposing and 28 abstentions; but since 
the Assembly had first decided the resolution was an important question 
requiring a two-thirds vote, it therefore failed of adoption. The ‘‘impor- 
tant question’’ proposal, cosponsored by the United States, was carried by 
56 to 48, with 13 abstentions. 


18 BULLETIN of Dee. 2, 1968, p. 582. 


1969] CONTEMPORARY PRACTICE OF THE UNITED STATES 577 


Although fully sharing the sponsors’ opposition to apartheid, the United 
States supported the opinion of the United Nations Legal Adviser that the 
Assembly did not have the right under the charter to exclude a member 
from a subsidiary body open to all. We consider that to have expelled 
South Africa from UNCTAD because the majority found its policies repug- 
nant would have seriously undermined the Charter of the United Nations 
and weakened the authority and prestige of the organization. 

As Ambassador Wiggins said in debate before the vote in plenary on this 
resolution ; + 


When we seek to deny to any member any of the rights that flow from 
membership in the United Nations, we thereby put in Jeopardy all the 
rights of all members. An unlawful act against my neighbor-—whether 
he be guilty or not—is an act against the community. 


Ambassador Wiggins also repudiated the Tanzanian representative’s 
charge that those opposing the resolution were ‘‘racist’’ and ‘‘enemies’’ of 
Africa. He said: 15 


. . . the United States, in this and every forum where it has had an 
opportunity to speak, has denounced and opposed apartheid in South 
Africa and has resisted every other form of racial discrimination. 
And I regret the inferences and the suggestions that the position taken 
on this issue on this oceasion, out of a profound belief in the necessity 
of preserving the charter and the constitution, springs from racial 
discrimination or any species of racism. 


Development Decade IT 


The Assembly’s most important decision on an economic question was the 
establishment of a mechanism to recommend an international development 
strategy for the Second Development Decade, beginning in 1970. Recon- 
ciling various points of view, the Assembly agreed to entrust the matter to 
the Economic Committee of the Economic and Social Council, enlarged 
from its normal size of 27 to 54 so as to permit the participation of mem- 
bers of the United Nations or of other organizations in the United Nations 
system who are not members of ECOSOC. 


Agenda Items Allocated to Committee ITI 
International Year for Human Rights 


The General Assembly reviewed the work of the International Confer- 
ence on Human Rights held at Tehran in April and approved by acclama- 
tion a resolution endorsing the Proclamation of Tehran.?® This proclama- 
tion, adopted unanimously at the Tehran conference, includes a reaffirma- 


14 BULLETIN of Jan. 6, 1969, p. 9. [Reprinted in 63 A.J.LL. 332 (1969).] 

15 For a statement by Ambassador Wiggins made in plenary on Dec. 13 on the Cana- 
dian motion to postpone debate on the proposal to expel South Africa from UNCTAD, 
see U.S./U.N. press release 247. 

16 For text of the proclamation, see BULLETIN of Sept. 3, 1968, p. 258. [Reprinted 
below, p. 674.] 
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tion of the Universal Declaration of Human Rights. It thus constitutes the 
first major endorsement of the Universal Declaration by the Soviet Union 
and others that had abstained when it was adopted in 1948, as well as by 
many newly independent countries that were not members of the United 
Nations in 1948. A novel feature of the proclamation is its affirmation that 
it is a basic human right for parents to determine the number and spacing 
of their children. 

The Assembly adopted several other resolutions originating at the Tehran 
conference. These included a request to the Secretary-General to report to 
the next General Assembly on the possible need for new or revised inter- 
national conventions for the protection of human rights in armed conflicts 
and another request to the Secretary-General to report to the Commission 
on Human Rights in 1970 on human rights problems arising from develop- 
ments in science and technology. 

As part of the International Year for Human Rights, the Assembly 
awarded the first six United Nations Human Rights Prizes to Manuel 
Bianchi of Chile, Rene Cassin of France, Mrs. Mehranguiz Manoutchehrian 
of Iran, Petr Nedbailo of the Ukrainian S.S.R., and posthumously to Albert 
Luthuli of South Africa and Mrs. Eleanor Roosevelt of the United States. 


Capital Punishment 


The United States welcomed a resolution noting the worldwide tendency 
toward reduction in the number of criminal executions and in the number 
of offenses for which capital punishment might be imposed. The resolu- 
tion seeks to encourage these tendencies by inviting member states to pro- 
vide the most careful legal procedures and safeguards for the accused in 
capital cases. It also requests the Secretary-General to report to ECOSOC 
in 1971 on the attitudes of member states toward further restriction of the 
death penalty or its total abolition. 


War Crimes and Crimes Against Humamty 


The one new draft international agreement completed during the session 
was a draft convention banning time limits for the prosecution of war 
crimes and crimes against humanity. Although the United States was not 
opposed. to the basic purposes of the convention, we voted against it because 
several provisions as finally drafted were not accurate statements of gener- 
ally accepted international law. Specifically, we objected to the use of this 
essentially technical convention to redefine crimes against humanity in a 
legally unsatisfactory way and we shared the concern of many delegations 
about applying the convention’s prohibition of time limits retroactively in 
some countries in which such limits have already expired. 


Committee To Investigate Practices Affecting Human Rights in Occupied 
Territories of the Middle East 


The General Assembly adopted a resolution calling for appointment of a 
new committee of three member states to investigate Israeli practices affect- 
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ing human rights in occupied territories of the Middle Hast. The United 
States voted against this resolution. Although we recognize Israel as an 
occupying power under the 1949 Geneva Convention on the Protection of 
Civilian Persons in Time of War, we opposed establishing this new com- 
mittee because the Middle East question is still before the Security Council, 
because the new committee could complicate the mission of Ambassador 
Jarring, and because it is most unlikely to contribute to a settlement of the 
issues between the countries concerned. This is all the more true since 
Israel made clear during the debate that it would not permit a committee 
with these terms of reference to enter territory under its control. 


Social Development 


The Assembly adopted a resolution on social aspects of development to 
be taken into account during the Second Development Decade. Committee 
TII made progress on, but did not complete, a draft declaration on social 
progress and development. 


Agenda Items Allocated to Committee IV 
Colonial and Racial Issues 


The Assembly’s proceedings on colonial and racial issues revealed two 
opposing tendencies. As in recent years, some resolutions were adopted 
which, however laudable their aims, called for impractical or unlawful 
methods which the United States and other concerned members could not 
support. Some members of the Afro-Asian group, on the other hand, 
realizing that the Assembly’s resolutions are only recommendations and 
must have the necessary support of governments in order to be effective, 
worked to achieve more reasonable and more widely acceptable resolutions 
on certain colonial issues. 

This more moderate approach was evident particularly during the for- 
mulation of resolutions on Portuguese territories and Namibia (South West 
Africa). The sponsors showed a renewed readiness to consult in the draft- 
ing stage with the United States and other members, a practice which had 
unfortunately been neglected in the handling of earlier resolutions. A con- 
tinuation of such consultation could contribute to more realistic and con- 
structive resolutions commanding wider support. 

Unfortunately, despite such efforts, most of the Assembly’s resolutions 
dealing with colonial and racial problems (originating both in Committee 
IV and in the Special Political Committee) contained provisions which 
were unsound in method, and the United States was unable to support 
them. This was true even of the above-mentioned resolutions on Portu- 
guese territories and Namibia, although through consultation some of the 
most objectionable provisions were removed or modified.1?7 It was still 
more true of other resolutions, such as those on Southern Rhodesia and 


17 For U. Ñ. statement and text of the resolution on the question of Namibia, see 
BULLETIN of Jan, 6, 1969 v. 11. [U. 8. statement reprinted in 63 AJ.I.L. 320 (1969).] 
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apartheid, both of which called for sweeping measures which under the 
charter are within the sphere of the Security Council. 

Resolutions against activities of foreign economic and other interests said 
to be impeding the implementation of the Declaration on the Granting of 
Independence to Colonial Countries and Peoples and calling for imple- 
mentation of that declaration by the specialized agencies were likewise un- 
acceptable to the United States. The first resolution was based on false 
assumptions regarding private foreign investment; the second called upon 
the specialized agencies and international institutions to take actions which 
in many cases are inconsistent with their own statutes and with their agree- 
ments with the United Nations. 

The United States continued to make clear its unswerving opposition to 
colonialism and racial discrimination in all of its forms. We remain con- 
vinced, however, that the U.N. can best contribute to progress against these 
evils by actions which are intrinsically sound, widely supported, and within 
the capacity of the United Nations to carry out. 


Agenda Items Allocated to Committee V 
Repayment of U.N. Bonds 


The Assembly rejected a resolution calling into question the method of 
repayment of $170 million in United Nations bonds, issued under a 1961 
resolution to cover the deficits from peacekeeping operations in the Middle 
East and the Congo. This resolution, after passing the Fifth Committee 
by a one-vote margin, was rejected in plenary on the closing day by a vote 
of 34 in favor to 51 opposed, with 33 abstentions. Prior to the vote the 
Assembly decided, by a vote of 52 to 29, that the resolution was an impor- 
tant question under the charter, requiring a two-thirds vote for adoption. 
The United States voted for this motion and against the resolution itself. 

Although the resolution called only for a ‘‘study’’ of the established 
method of repayment, the clear intent of the sponsors was to remove the 
assessments for repayment of the bonds from the regular United Nations 
budget and to establish a special scale under which the developed countries 
would be assessed a greater proportion. 

The United States, which holds nearly half the bonds, argued that any 
move to alter the terms of repayment would be contrary to the conditions 
under which the bonds were sold and which are printed on the bonds them- 
selves.18 We pointed out that under the law by which the U.S. Congress 
authorized purchase of the bonds, the amounts due to the United States 
for interest and repayment of principal are deducted in advance from the 
assessments which the United States pays as its share of the United Nations 
regular budget. We also made clear that we could not agree to contribute 
a larger percentage than we now do for retirement of the bonds. Thus a 
move to change the seale of assessments for the bond repayment could not 
in fact result in increased payments by the United States but could only 


18 For a U. S. statement, see BULLETIN of Jan. 20, 1969, p. 55. 


1969] CONTEMPORARY PRACTICE OF THE UNITED STATES 581 


undermine the credit of the United Nations and lead toward a new finan- 
cial crisis. 


United Nations Budget 


Throughout the proceedings in Committee V the United States continued 
its longstanding pressure for economy and for improvements in the United 
Nations administrative and budgetary practices.*° While our efforts were 
partly successful, the final budget of $154.9 million (an 11 percent increase 
over 1968) contained a number of provisions we considered excessive and 
unsound. We voted against one section of the budget and abstained on 
three others and only reluctantly voted for the budget as a whole. Among 
the defects of this budget are the failure to provide sound methods for 
dealing with unforeseen and extraordinary expenses, the failure to control 
the proliferation of United Nations conferences and documents, and a 50 
percent increase (to $9.7 million) in the budget of the U.N. Industrial De- 
velopment Organization (UNIDO) with no adequate explanation of how 
the increase is to be used. 


Languages in the Umted Nations 


The Assembly made two new decisions involving wider use of French, 
Russian, and Spanish in U.N. organs. 

Following a decision in principle by the 22d General Assembly in favor 
of a bonus for Secretariat members who use two working languages, the 
French-speaking countries this year introduced a sounder resolution setting 
up a language incentive program in the Secretariat beginning in 1972. 
This proposal was adopted with United States support. 

In addition, however, the Assembly took a step that is harder to justify 
when it approved a Soviet proposal that Russian (which only four mem- 
bers use as their principal language) be added to English, French, and 
Spanish as a fourth working language of the General Assembly. (AN 
written records of the Assembly are translated and reproduced in all the 
working languages.) This step was clearly motivated by considerations of 
political prestige, not efficiency. Its ultimate cost, if it should be extended 
to all the principal U.N. organs, is estimated at $2.8 million a year. More- 
over, it threatens to increase still further the already excessive physical and 
mechanical delays in U.N. documentation. For these reasons a substantial 
number of members, including the United States, opposed the Russian- 
language proposal. However, it prevailed after having been amended to 
express the view that both Spanish and Russian should also become work- 
ing languages of the Security Council. 


U.N. Headquarters Expansion 


The General Assembly approved (102 to 11, with 6 abstentions) a first 
step toward badly needed new construction and expansion of the New York 


18 For a U, S, statement, seo BULLETIN of Dec. 9, 1968 p. 614, 
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Headquarters. It appropriated $250,000 requested by the Secretary-Gen- 
eral for engineering and technical studies of (a) construction of a new 
United Nations office building immediately south of the present Headquar- 
ters complex and (b) modifications to the present Headquarters Conference 
Building. This study, to be submitted to the 24th General Assembly next 
September, will contain the detailed cost estimates and other technical in- 
formation which the Assembly will need in order to decide next year 
whether or not to proceed with the construction. 

The proposal for the new United Nations office building was prepared by 
a private group, the Fund for Area Development and Planning. It would 
respond to a longstanding need of the Secretariat for more office space and 
would eliminate rental charges for outside offices in New York, which will 
cost the U.N. approximately $1.3 million in 1969. 


Agenda Items Allocated to Committee VI 
Definition of Aggression 


At the insistence of the Soviet Union, a special committee was established 
by the 22d General Assembly to re-examine the old question of a ‘‘ definition 
of aggression.’ Although the Soviet Union in 1968 lost much of its en- 
thusiasm for the item, the report of the committee was discussed at length 
in the Legal Committee of the General Assembly. The debate provided an 
opportunity for an examination of recent Soviet actions in Czechoslovakia 
in light of the law of the United Nations Charter and of the definitions of 
ageression the Soviets themselves had proposed over the years. 

The debate also shed further light on the implications of the doctrine ad- 
vanced by the Soviet Union to justify its invasion and occupation of Czecho- 
slovakia. Delegates from a number of countries, including the United 
States, analyzed the legal implications of the Soviet doctrine and pointed 
out that, in its attempt to assert a right to intervene in the affairs of other 
Communist states, it ran afoul of such fundamental provisions of the char- 
ter as the doctrine of sovereign equality. 

It was further pointed out that the nature of the intervention the So- 
viets were seeking to justify violated the charter’s prohibition of the threat 
or use of force as well as the doctrine of nonintervention. 

The Assembly decided to continue the special committee for another year. 
The United States abstained on this proposal because of our doubts as to 
the utility of the exercise and because the mandate given to the Committee 
was ambiguous and unsatisfactory. 


United Nations Commission on International Trade Law (UNCITRAL) 


The Assembly received and approved the report of the first session of the 
new Commission dealing with private international law. At its next an- 
nual session in March the Commission will proceed with its work in light 
of the comments in the General Assembly, which included a recommenda- 
tion that it establish shipping legislation as a priority topie. 


1969] CONTEMPORARY PRACTICE OF THE UNITED STATES 583 


Special Missions 


The Sixth Committee made progress on, but did not complete, a draft 
eonvention on special diplomatic missions which would complement the 
existing Vienna conventions on Diplomatic and Consular Privileges and 
Immunities. The Committee expects to complete work at the next session 
on this important addition to the codification of international law. 


(U.S./U.N. Press Release 1 (1969) ; 60 Dept. of State Bulletin 147 (1969).) 


UNITED States-CANADIAN BOUNDARY 


(a) Agreements on Niagara Falls Beautification 


On March 21 the Governments of the United States and Canada con- 
cluded two exchanges of notes relating to the American Falls at Niagara. 
The exchanges took place at the Department of State between Canadian 
Ambassador A. E. Ritchie and Assistant Secretary for European Affairs 
Martin J. Hillenbrand. 

The eofferdam agreement is authorized by the Boundary Waters Treaty 
of 1909 and does not require Senate approval. The second agreement, 
which involves a departure from minimum flows specified in the Niagara 
Treaty of 1950, required approval by the United States Senate. The 
Senate gave its approval on May 13; the President ratified the agreement 
oC May 19, and notification was made to the Canadian Government on 

ay 20. 


U.S. Nott on NIAGARA DIVERSION 


March 21, 1969 
Excellency, 


I have the honor to refer to the Reference from the Government of the 
United States and Canada to the International Joint Commission, dated 
March 31, 1967, requesting the Commission to investigate and report on 
measures that may be feasible and desirable to preserve or enhance the 
beauty of the American Falls at Niagara.“ The Commission has convened 
an American Falls International Board consisting of experts from each 
country, has conducted initial hearings, and has in its letter of November 6, 
1967, proposed that the two Governments arrange by the most expeditious 
procedure to authorize the construction of a temporary cofferdam to re- 
direct to the Horseshoe Falls the normal flow over the American Falls, so 
as to permit the necessary on-site investigation and collection of data. 

Under Article III of the Boundary Waters Treaty of 1909, temporary or 
permanent obstructions or diversions of boundary waters on one side of 
the line, affecting the natural level or flow of boundary waters on the other 
side, may be authorized by special agreement between the two Parties. 
Accordingly, I have the honor to propose as follows: 

1. The United States Army Corps of Engineers shall be authorized to 
construct or to have constructed a temporary cofferdam between the head 
of Goat Island and the United States mainland in the channel above the 


*56 Dept. of State Bulletin 634 (1967). [Reprinted in 61 A.J.I.L. 799 (1967).] 
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American Falls at Niagara: if such authority is exercised, said cofferdam 
shall be installed during the calendar year 1969 in sufficient time to carry 
out the necessary on-site investigation and collection of data and shall be 
removed by or at the direction of the United States Army Corps of Engi- 
neers no later than December 31, 1969. 

2. The costs incurred in such installation and removal, and in conduct- 
ing on-site Investigations while the temporary cofferdam is in place, shall 
qualify for inclusion in the costs to be recommended for allocation as be- 
tween the United States and Canada by the International Joint Commis- 
sion pursuant to the Reference of March 31, 1967. 

3. Neither the United States nor Canada shall be responsible for physi- 
cal injury or damage to persons or property in the territory of the other 
which may be caused by any act authorized or provided for by this agree- 
ment. 

If the foregoing proposals are agreeable to the Government of Canada, 
I have the honor further to propose that your reply to that effect and the 
present Note shall constitute an agreement between the Government of the 
United States of America and the Government of Canada, which will enter 
into force upon the date of your reply. 

Accept, Excellency, the renewed assurances of my highest consideration. 


His Excellency For the Secretary of State: 
A. Epear RITCHE, Martin J. HILLENBRAND 
Ambassador of Canada 


CANADIAN NOTE ON NIAGARA DIVERSION 


Washington, D. C. 
Mareh 21, 1969 
Sir, 

I have the honour to refer to your Note of March 21, 1969, concerning 
the construction of a temporary cofferdam between Goat Island and the 
United States mainland. 

I wish to advise that the Government of Canada aceepts the proposals 
set forth in your Note and agrees that your Note, together with this reply, 
which is authentic in English and French, shall constitute an agreement 
between our two Governments which will enter into force on the date of 
this Note. 

Accept, Sir, the renewed assurances of my highest consideration. 


The Honourable A. BE. Rrrcsi 
Wum P. ROGERS, Ambassador 
Secretary of State, 
Washington, D. C. 
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U.S. Note ON Power BENEFITS 
March 21, 1969 


Excellency, 


I have the honor to refer to an exchange of notes between the Govern- 
ment of Canada and the Government of the United States, dated Mareh 21, 
1969, authorizing the construction of temporary cofferdam to divert water 
away from the American Falls at Niagara, so as to permit the on-site in- 
vestigation of measures that might be taken to preserve or enhance the 
beauty of the American Falls. 

It appears advantageous to make use of the additional energy resource 
thus made available, by authorizing the temporary additional diversion for 
power purposes of the water normally flowing over the American Falls. 

Accordingly, I have the honor to propose that during the period in 1969 
when the cofferdam is in place, the following arrangement shall be put 
into effect: 

1. The minimum flows over the Falls stipulated in Article IV of the 
Niagara River Treaty of 1950 shall be reduced from 100,000 c.f.s. and 
50,000 ¢e.f.s., respectively, to 92,000 c.f.s. and 41,000 c.f.s., respectively, dur- 
ing the hours designated in that Article. Any water in excess of these 
new temporary minimums may be diverted for power purposes; provided 
that when the 41,000 e.f.s. minimum applies at least 9,000 ¢.f.s. of the wa- 
ters thus diverted shall be either passed through the low-head plants or re- 
leased to the Horseshoe Falls so as to maintain a minimum flow of 50,000 
c.f.s into the Maid-of-the-Mist Pool at all times. 

2. Entitlement to the power benefits deriving from this temporary addi- 
tional diversion shall be divided equally between the Power Authority of 
the State of New York and the Hydro-Electric Power Commission of On- 
tario, upon the agreement of each such power entity to: 


(A) contribute in cash or in services to the cost of the cofferdam 
and ensuing investigations, the value of $885,500 in its national cur- 
rency, if the additional diversion is permitted during the entire pe- 
riod from April 80, 1969 to December 31, 1969, or a portion of said 
contribution corresponding to any shorter period during which the 
additional diversion is permitted, such portion to be determined on 
the same basis as was the $385,500 by the International Joint Commis- 
sion in consultation with the power entities; and 

(B) assume responsibility for the disposition of claims for physical 
injury or damage to persons or property occurring in the lower Ni- 
agara River on its side of the international boundary line, caused by 
the resulting temporary alteration of water levels in the lower river 
below that normally experienced at flows of 100,000 c.f.s. and 50,000 
c.f.s., and for the satisfaction of any such claims that are valid. 


3. The temporary additional diversions permitted by these arrangements 
shall not be considered as creating any vested right or interest in the use of 
such additional amounts of water. 
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If the foregoing proposed arrangements are acceptable to the Govern- 
ment of Canada, I have the honor to propose that your reply to that effect 
and the present Note shall constitute an agreement between the Govern- 
ment of the United States and the Government of Canada which will enter 
into force upon notification that it has been approved by the Senate of the 
United States of America. 

Accept, Excellency, the renewed assurances of my highest consideration. 


His Excellency For the Secretary of State: 
A. Epy@ar RITCHIE MARTIN J. HILLENBRAND 
Ambassador of Canada 


CANADIAN NOTE on POWER BENEFITS 


Washington, D. C. 
March 21, 1969 
Sir, 

I have the honour to refer to your Note of March 21, 1969, concerning the 
proposed temporary additional diversion of Niagara water for power pur- 
poses. 

I wish to advise that the Government of Canada accepts the proposals set 
forth in your Note and agrees that your Note, together with this reply, 
which is authentic in English and French, shall constitute an agreement 
between our two Governments which will enter into force upon notification 
by you that it has been approved by the Senate of the United States. 

Accept, Sir, the renewed assurances of my highest consideration. 


The Honourable, A. E. RITHE 
Wurram P. ROGERS, Ambassador 
Secretary of State, 
Washington, D. C. 


(Dept. of State Press Release No. 59, March 21, 1969; 
60 Dept. of State Bulletin 346 (1969).) 


(b) Request for IJO Study of Pollution Risks 


On March 21 identical letters were sent from the United States and Ca- 
nadian Governments to the respective Chairmen of the International Joint 
Commission requesting the Commission as a matter of urgency to investi- 
gate and make a special report on the risks of transboundary pollution 
that could result from oil and gas drilling and production operations on 
Lake Erie. Set forth below is the text of the letter from Assistant Secre- 
tary Hillenbrand to Governor Matthew E. Welsh, Chairman of the U.S. 
Section of the IJC: 


March 21, 1969 

Dear Mr. Chairman: 
I refer to your letter of 11 April 1968 reporting the results of an ex- 
ploratory meeting convened by the International Joint Commission ap- 
proximately a year ago to obtain information about the programs for 
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drilling for oil and gas in Lake Erie which are in effect or are contem- 
plated by the Province of Ontario and certain of the riparian States. In 
that letter you reported that the responsible State and Provincial officials 
considered that there was minimal risk of pollution of the Lake’s waters 
from drilling and production operations and that ‘‘ with existing technology, 
any accidental escape of oil would be limited to a matter of minutes.”’ 

The recent serious oil spill off the coast of California may cast some 
doubt on the propositions that existing technology is adequate to confine the 
destructive consequences of a runaway oil well or that the risks of serious 
pollution can be described as minimal. The California experience sug- 
gests the necessity of a careful review of safety precautions and procedures 
applicable in Lake Erie, particularly in view of the shallow and confined 
nature of this body of water. 

Accordingly the Commission is requested as a matter of urgency within 
the framework of the existing International Joint Commission pollution 
reference dated October 7, 1964, on Lake Erie, Lake Ontario and the In- 
ternational Section of the St. Lawrence River t to investigate and to make a 
special report at the earliest possible date on the following matters: 


(1) The adequacy of existing safety requirements and procedures in 
Canada and in the United States applicable to drilling and production 
operations in Lake Erie to prevent oil from escaping into the Lake so as 
to produce serious transboundary oil pollution conditions; 

(2) The adequacy of existing mechanical, chemical and other methods 
of confining, removing, dispersing and cleaning up any major oil spill 
that may occur in Lake Hrie from any source, bearing in mind the dam- 
age that such methods may cause to marine life, domestic water supplies 
or to other beneficial uses of the Lake in both countries; and 

(3) The adequacy of existing contingency plans and the actions taken 
to implement them to confine and clean up transboundary pollution and 
to prevent or mitigate the destructive transboundary effects of any ma- 
jor oil spill from any source that may occur in Lake Erie. 


If the Commission finds that any of the existing safety requirements, 
methods or plans referred to in clauses numbered (1), (2) and (8), respec- 
tively, are inadequate, the Commission is requested to make recommenda- 
tions as to what action should be taken to correct any such inadequacy. 

Moreover if after preliminary investigation the Commission is of the 
opinion that interim measures are necessary with respect to one or more of 
the matters being herein referred to it, the Commission is requested to make 
recommendations concerning any such measures in advance of submitting 
its main report and recommendations. 

The Governments of Canada and the United States are equally con- 
cerned about the risk of serious oil pollution in the Great Lakes from other 
sources, notably major oil spills from marine or industrial mishaps such as 
those referred to in your letter of 11 April 1968. The discharge of oil 


1Reprinted in 59 A.J.I.L. 105 (1965). 
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from land-based sources and from normal vessel operations is already being 
studied by the Commission. The threat of major oil pollution as a result 
of a disaster to a vessel in the Great Lakes involves broader international 
considerations. This aspect of the over-all problem is under study by the 
two Governments through other appropriate channels. 

I am advised that a similar letter is being sent by the Under Secretary of 
State for External Affairs to the Canadian Co-Chairman of the Commission. 


Sincerely yours, 
Martin J. HILLENBRAND 
Assistant Secretary of State for European Affairs 


(Dept. of State Press Release No. 60, March 21, 1969; 
60 Dept. of State Bulletin 296 (1969).) 


UNITED States GOVERNMENT 
National Security Council 


On February 7 the White House announced the reorganization of the 
National Security Council system.! Set forth below is the text of FAMC 


No. 521, dated February 6, 1969, which summarizes the decisions taken 
by the President to restructure the National Security Council system: 


Foreign Affairs Manual Circular No. 521, February 6 


Sussect: Reorganization of the National Security Council System and 
Direction, Coordination and Supervision of Interdepartmental 
Activities Overseas 


1. Reorganization of the National Security Council System 


To assist him in carrying out his responsibilities for the conduct of 
national security affairs, the President has designated the National Security 
Council as the principal forum for consideration of national security 
policy issues requiring Presidential decision. In addition to utilizing the 
NSC itself he has reorganized the NSC system to constitute certain groups 
and committees, and has designated responsibilities to the Department of 
State, as described below: 


a. NSC Interdepartmental Groups 


The previously existing Interdepartmental Regional Groups and the 
Political-Military Interdepartmental Group, have been reconstituted as 
Interdepartmental Groups in the NSC system, chaired by the appropriate 
Assistant Secretary of the Department of State. The membership of these 
Groups will include representatives of the Assistant to the President for 
National Security Affairs, the Secretary of Defense, the Director of Central 

1 For the text of the White House announcement of Feb. 7 and Secretary Rogers’ 


message of Feb. 6 concerning the NSC system see 60 Dept. of State Bulletin 163, 164 
(1969). 
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Intelligence, the Chairman of the Joint Chiefs of Staff and other agencies at 
the discretion of the Chairman depending on the issue under consideration. 
The Interdepartmental Groups will: 


—discuss and decide interdepartmental issues which can be settled at the 
Assistant Secretary level, including issues arising out of the Implementation 
of NSC decisions; 

—prepare policy papers for consideration by the NSC; 

-—prepare contingency papers on potential crisis areas for NSC review. 


b, NSC Ad Hoc Groups 


When appropriate, the President will appoint NSC Ad Hoc Groups to 
deal with particular problems, including those which transcend regional 
boundaries. 


e. NSC Review Group 


An NSC Review Group has been established to examine papers such as 
those coming out of the Interdepartmental Groups, NSC Ad Hoc Groups, 
or departments prior to their submission to the NSC. The Review Group, 
chaired by the Assistant to the President for National Security Affairs, will 
include representatives of the Secretary of State, the Secretary of Defense, 
the Director of Central Intelligence, the Chairman of the Joint Chiefs of 
Staff, and other agencies at the discretion of the Chairman, depending on 
the issue under consideration. The Review Group will review papers to 
assure that: 


——the issue under consideration is worthy of NSC attention; 

—all realistic alternatives are presented ; 

—the facts, including cost implications, and all departments’ and 
agencies’ views are fairly and adequately set forth. 


The Review Group may assign action to the NSC Interdepartmental 
Groups or NSC Ad Hoc Groups, as appropriate, and may refer issues to 
the Under Secretaries Committee. 


d. The NSC Under Secretaries Committee 


An NSC Under Secretaries Committee has been established under the 
Chairmanship of the Under Secretary of State, assisted by the Under Seere- 
tary for Political Affairs who will also act as his alternate, consisting of the 
Deputy Secretary of Defense, the Assistant to the President for National 
Security Affairs, the Director of Central Intelligence, the Chairman of the 
Joint Chiefs of Staff, and, depending on the issues under consideration, 
ranking officers of other agencies at the discretion of the Chairman. The 
Under Secretaries Committee will consider: 


(1) issues referred to it by the NSC Review Group; 


(2) operational matters pertaining to interdepartmental activities of the 
U. S. Government overseas: 
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—on which NSC Interdepartmental Groups have been. unable to reach 
agreement, or which are of a broader nature than is suitable to any such 
group; 

—which do not require consideration at Presidential or NSC level; and 

—which are referred to it by the Secretary of State. 

(3) other operational matters referred to it jointly by the Under Secre- 
tary of State and the Assistant to the President for National Security 
Affairs. 


2. Authority and Responsibility of the Secretary of State 


a. The President has affirmed the position of the Secretary of State as his 
principal foreign policy adviser and his responsibility, in accordance with 
approved policy, for the execution of foreign policy. 

b. He has assigned to the Secretary authority and responsibility to the 
full extent permitted by law for the overall direction, coordination and 
supervision of interdepartmental activities of the United States Government 
overseas. This authority includes continuous supervision and general direc- 
tion of economic assistance, military assistance and sales programs, as 
provided in the Foreign Assistance Act of 1961, as amended. (The 
authority does not extend to 

(1) the activities of United States military forces operating in the field 
where such forces are under the command of a United States area military 
commander, 

(2) such other military activities as the President elects to conduct. 
through military channels, and 

(3) activities which are internal to the execution and administration of 
the approved programs of a single department or agency and which are not 
of such a nature as to affect significantly the overall U.S. overseas program 
in a country or region.) 

c. Previously established responsibilities of the Department of State by 
virtue of law or Executive Order with respect to such matters as inter- 
national educational and cultural affairs, information activities, foreign 
assistance, food for peace, arms control and disarmament, supervision of 
programs authorized by the Peace Corps Act, social science research, im- 
migration and refugee assistance continue in effect. 

d. In the implementation of his responsibilities for the execution of 
foreign policy and for the direction, coordination and supervision of inter- 
departmental activities overseas the Secretary of State intends to utilize, 
in addition to the normal resources of the Department, the system of NSC 
Interdepartmental Groups and the Under Secretaries Committee outlined 
above. Within the purview of these responsibilities executive authority 
is delegated by the Secretary to the Chairmen of these Committees. 

e. Chiefs of Diplomatic Missions in foreign countries, as representatives 
of the President and acting on his behalf, continue to be in charge of all 
elements of the United States Diplomatic Mission and to exercise affirmative 
responsibility for the direction, coordination and supervision of all activities 
of the United States Government in their respective countries. 


(60 Dept. of State Bulletin 165 (1969).) 


JUDICIAL DECISIONS 
Alona E. Evans 


Boundary between continental shelf areas in the North Sea—effect of 
Continental Shelf Convention on state not party + 


NORTH SEA CONTINENTAL SHELF Cases (FEDERAL REPUBLIC OF GER- 
MANY/DENMARK; FEDERAL REPUBLIC OF GERMANY/NETHERLANDS).° 
I.C.J. Reports, 1969, p. 3. 

International Court of Justice. Judgment of February 20, 1969. 


[Denmark and the Federal Republic of Germany, and The Netherlands 
and the Federal Republic of Germany, entered into practically identical 
agreements asking the Court to decide ‘What principles and rules of inter- 
national law are applicable to the delimitation as between the Parties of the 
areas of the continental shelf in the North Sea which appertain to each of 
them beyond the partial boundary determined by the above-mentioned Con- 
vention of 9 June 1965 [in the case of Denmark, and 1 December 1964 in 
the case of The Netherlands].’’ By the agreements the parties agreed that 
they ‘‘shall delimit the continental shelf in the North Sea as between their 
countries by agreement in pursuance of the decision requested from the 
International Court of Justice.”’ 

Denmark and The Netherlands were both parties to the 1958 Geneva 
Continental Shelf Convention;* while the German Federal Republic had 
signed but had not ratified that convention. 

The German Federal Republic contended that ‘‘the delimitation of the 
continental shelf between the Parties in the North Sea is governed by the 
principle that each coastal State is entitled to a just and equitable share’’; 
and that the method of determining continental shelf boundaries by the 
equidistance method, in conformity with the principle of Article 6, para- 
graph 2, of the Continental Shelf Convention, had not become customary 
international law and was not under the circumstances the appropriate 
method. The equidistance method could not be used where it would not 
achieve a just and equitable apportionment of the shelf. 

Denmark and The Netherlands contended that the delimitation should be 
governed by the principle of Article 6, paragraph 2, and that where the 
Parties were in disagreement as to the boundary and special circumstances 
did not justify another boundary, then ‘‘the boundary between them is to be 
determined by the application of the principle of equidistance from the 


1 Caption by editor. 

2 Digested and excerpted by Wm. W. Bishop, Jr. The majority opinion is given in 
full, aside from preliminary material which is summarized. 

8 Composed for this case of President Bustamante y Rivero; Vice President Koretsky; 
Judges Fitzmaurice, Tanaka, Jessup, Morelli, Zafrulla Khan, Padilla Nervo, Forster, 
Gros, Ammoun, Bengzon, Petrén, Lachs and Onyeama; and Judges ad hoc Mosler 
(named by German Federal Republic) and Sgrensen (named. by Denmark and The 
Netherlands). 

4¥or the Continental Shelf Convention of Geneva, 1958, see T.I.A.8S., No. 5578; 499 
U.N. Treaty Series 311; 52 A.J.D.L. 858 (1958). Art. 6 of the Convention is quoted in 
par. 26 of the Opinion, below. 
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nearest points of the baselines from which the breadth of the territorial sea 
of each State is measured.’’ They added that the boundary should be 
determined ‘‘on the basis of the exclusive rights of each Party over the 
continental shelf adjacent to its coast and of the principle that the 
boundary is to leave to each Party every point of the continental shelf 
which lies nearer to its coast than to the coast of the other Party.’’ 

Finding generally in favor of the German position, the majority opinion 
stated : | 


1. By the two Special Agreements respectively concluded between the 
Kingdom of Denmark and the Federal Republic of Germany, and between 
the Federal Republic and the Kingdom of the Netherlands, the Parties have 
submitted to the Court certain differences concerning ‘‘the delimitation as 
between the Parties of the areas of the continental shelf in the North Sea 
which appertain to each of them’’—with the exception of those areas, 
situated in the immediate vicinity of the coast, which have already been the 
subject of delimitation by two agreements dated 1 December 1964, and 
9 June 1965, concluded in the one case between the Federal Republic and 
the Kingdom of the Netherlands, and in the other between the Federal 
Republic and the Kingdom of Denmark. 

2. It is in respect of the delimitation of the continental shelf areas lying 
beyond and to seaward of those affected by the partial boundaries thus 
established, that the Court is requested by each of the two Special Agree- 
ments to decide what are the applicable ‘‘principles and rules of inter- 
national law.’’ The Court is not asked actually to delimit the further 
boundaries which will be involved, this task being reserved by the Special 
Agreements to the Parties, which undertake to effect such a delimitation 
‘“by agreement in pursuance of the decision requested from the. 
Court’’—that is to say on the basis of, and in accordance with, the prin- 
ciples and rules of international law found by the Court to be applicable. 

3. As described in Article 4 of the North Sea Policing of Fisheries Con- 
vention of 6 May 1882, the North Sea, which lies between continental Europe 
and Great Britain in the east-west direction, is roughly oval in shape and 
stretches from the straits of Dover northwards to a parallel drawn between 
a point immediately north of the Shetland Islands and the mouth of the 
Sogne Fiord in Norway, about 75 kilometres above Bergen, beyond which 
is the North Atlantic Ocean. In the extreme northwest, it is bounded by 
a line connecting the Orkney and Shetland island groups; while on its 
north-eastern side, the line separating it from the entrances to the Baltic 
Sea lies between Hanstholm at the north-west point of Denmark, and 
Lindesnes at the southern tip of Norway. Eastward of this line the 
Skagerrak begins. Thus, the North Sea has to some extent the general look 
of an enclosed sea without actually being one. Round its shores are 
situated, on its eastern side and starting from the north, Norway, Denmark, 
the Federal Republic of Germany, the Netherlands, Belgium and France; 
while the whole western side is taken up by Great Britain, together with the 
island groups of the Orkneys and Shetlands. From this it will be seen 
that the continental shelf of the Federal Republie is situated between those 
of Denmark and the Netherlands. 
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4, The waters of the North Sea are shallow, and the whole seabed consists 
of continental shelf at a depth of less than 200 metres, except for the forma- 
tion known as the Norwegian Trough, a belt of water 200-650 metres deep, 
fringing the southern and south-western coasts of Norway to a width 
averaging about 80-100 kilometres. Much the greater part of this con- 
tinental shelf has already been the subject of delimitation by a series of 
agreements concluded between the United Kingdom (which, as stated, les 
along the whole western side of it) and certain of the States on the eastern 
side, namely Norway, Denmark and the Netherlands. These three delimita- 
tions were carried out by the drawing of what are known as ‘‘median lines” 
which, for immediate present purposes, may be described as boundaries 
drawn between the continental shelf areas of ‘‘opposite’’ States, dividing 
the intervening spaces equally between them. These lines are shown on 
Map 1 on page 15,” together with a similar line, also established by agree- 
ment, drawn between the shelf areas of Norway and Denmark. Theoretically 
it would be possible also to draw the following median lines in the North 
Sea, namely United Kingdom/Federal Republie (which would lie east of 
the present line United Kingdom /Norway-Denmark-Netherlands) ; Norway/ 
Federal Republic (which would lie south of the present line Norway/Den- 
mark); and Norway/Netherlands (which would lie north of whatever line 
is eventually determined to be the continental shelf boundary between the 
Federal Republic and the Netherlands). Even if these median lines were 
drawn however, the question would arise whether the United Kingdom, 
Norway and the Netherlands could take advantage of them as against the 
parties to the existing delimitations, since these lines would, it seems, in 
each case lie beyond (i.e., respectively to the east, south and north of) the 
boundaries already effective under the existing agreements at present in 
force. This is illustrated by Map 2 on page 15.** 

5. In addition to the partial boundary lines Federal Republic/Denmark 
and Federal Republic/Netherlands, which, as mentioned in paragraph 1 
above, were respectively established by the agreements of 9 June 1965 and 
1 December 1964, and which are shown as lines A-B and C-D on Map 3 
on page 16,*"* another line has been drawn in this area, namely that repre- 
sented by the line E-F on that map. This line, which divides areas respec- 
tively claimed (to the north of it) by Denmark, and (to the south of it) 
by the Netherlands, is the outcome of an agreement between those two 
countries dated 31 March 1966, reflecting the view taken by them as to 
what are the correct boundary lines between their respective continental 
shelf areas and that of the Federal Republic, beyond the partial boundaries 
A-B and C-D already drawn. These further and unagreed boundaries to 
seaward, are shown on Map 3 by means of the dotted lines B-E and D-E. 
They are the lines, the correctness of which in law the Court is in effect, 
though indirectly, called upon to determine. Also shown on Map 8 are the 
two pecked lines B-F and D-F, representing approximately the boundaries 

* Page 594 below. 
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(See paragraphs 5-9) 

The maps in the present Judgment 
were prepared on the basis af docu- 
ments submitted to the Court by the 
Parties, and their sole purpose ¢3 to 
provide a visual illustration of the 
paragraphs of the Judgment which 
refer to them. 
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Carte 3 
(Voir paragraphes 5-9) 

Les cartes jointes ow présent arrét ont 
été établies d'après les documents 
soumis à la Cour par les Parties et ont 
pour seul objet d’illustrer graphique- 
ment les paragraphes de V'arrêt qui 
8’y réfèrent. 
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which the Federal Republic would have wished to obtain in the course of 
the negotiations that took place between the Federal Republic and the other 
two Parties prior to the submission of the matter to the Court. The nature 
of these negotiations must now be described. 

6. Under the agreements of December 1964 and June 1965, already 
mentioned, the partial boundaries represented by the map lines A-B and 
C-D had, aecording to the information furnished to the Court by the 
Parties, been drawn mainly by application of the principle of equidis- 
tance, using that term as denoting the abstract concept of equidistance. 
A line so drawn, known as an ‘‘equidistanee line’’, may be described as 
one which leaves to each of the parties concerned all those portions of 
the continental shelf that are nearer to a point on its own coast than 
they are to any point on the coast of the other party. An equidistance line 
may consist either of a ‘‘median’’ line between ‘‘opposite’’ States, or of 
a ‘‘lateral’’ line between ‘‘adjacent’’ States. In certain geographical con- 
figurations of which the Parties furnished examples, a given equidistance 
line may partake in varying degree of the nature both of a median and of 
a lateral line. There exists nevertheless a distinction to be drawn between 
the two, which will be mentioned in its place. 

7. The further negotiations between the Parties for the prolongation 
of the partial boundaries broke down mainly because Denmark and the 
Netherlands respectively wished this prolongation also to be effected on 
the basis of the equidistanece principle—and this would have resulted 
in the dotted lines B-E and D-E, shown on Map 8; whereas the Federal 
Republic considered that such an outcome would be inequitable because 
it would unduly curtail what the Republic believed should be its proper 
share of continental shelf area, on the basis of proportionality to the 
length of its North Sea coastline. It will be observed that neither of the 
lines in question, taken by itself, would produce this effect, but only both 
of them together—an element regarded by Denmark and the Netherlands 
as irrelevant to what they viewed as being two separate and self-contained 
delimitations, each of which should be carried out without reference to 
the other. 

8. The reason for the result that would be produced by the two lines 
B-E and D-H, taken conjointly, is that in the case of a concave or recessing 
coast such as that of the Federal Republic on the North Sea, the effect 
of the use of the equidistance method is to pull the line of the boundary 
inwards, in the direction of the concavity. Consequently, where two such 
lines are drawn at different points on a concave coast, they will, if the 
curvature is pronounced, inevitably meet at a relatively short distance 
from the coast, thus causing the continental shelf area they enclose, to take 
the form approximately of a triangle with its apex to seaward and, as it 
was put on behalf of the Federal Republic, ‘‘eutting off’’ the coastal 
State from the further areas of the continental shelf outside of and 
beyond this triangle. The effect of concavity could of course equally be 
produced for a country with a straight coastline if the coasts of adjacent 
countries protruded immediately on either side of it. In contrast to this, 
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the effect of coastal projections, or of convex or outwardly curving coasts 
such as are, to a moderate extent, those of Denmark and the Netherlands, 
is to cause boundary lines drawn on an equidistance basis to leave the 
coast on divergent courses, thus having a widening tendency on the area 
of continental shelf off that coast. These two distinct effects, which are 
shown in sketches I-III to be found on page 16,* are directly attributable 
to the use of the equidistance method of delimiting continental shelf 
boundaries off recessing or projecting coasts. It goes without saying that 
on these types of coasts the equidistanece method produces exactly similar 
effects in the delimitation of the lateral boundaries of the territorial sea 
of the States concerned. However, owing to the very close proximity of 


* Immediately above. 
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such waters to the coasts concerned, these effects are much less marked 
and may be very slight,—and there are other aspects involved, which 
will be considered in their place. It will suffice to mention here that, for 
instance, a deviation from a line drawn perpendicular to the general 
direction of the coast, of only 5 kilometres, at a distance of about 5 
kilometres from that coast, will grow into one of over 30 at a distance of 
over 100 kilometres. 

9, After the negotiations, separately held between the Federal Republic 
and the other two Parties respectively, had in each case, for the reasons 
given in the two preceding paragraphs, failed to result in any agreement 
about the delimitation of the boundary extending beyond the partial 
one already agreed, tripartite talks between all the Parties took place in 
The Hague in February-March 1966, in Bonn im May and again in 
Copenhagen in August. These also proving fruitless, it was then decided 
to submit the matter to the Court. In the meantime the Governments 
of Denmark and the Netherlands had, by means of the agreement of 
31 March 1966, already referred to (paragraph 5), proceeded to a delimita- 
tion as between themselves of the continental shelf areas lying between 
the apex of the triangle notionally ascribed by them to the Federal 
Republic (point E on Map 3) and the median line already drawn in the 
North Sea, by means of a boundary drawn on equidistance principles, 
meeting that line at the point marked F on Map 3. On 25 May 1966, 
the Government of the Federal Republic, taking the view that this 
delimitation was res inter alios acta, notified the Governments of Den- 
mark and the Netherlands, by means of an aide-mémoire, that the agree- 
ment thus concluded could not ‘‘have any effect on the question of the 
delimitation of the German-Netherlands or the German-Danish parts of 
the continental shelf in the North Sea’’. 

10. In pursuance of the tripartite arrangements that had been made 
at Bonn and Copenhagen, as deseribed in the preceding paragraph, 
Special Agreements for the submission to the Court of the differences 
involved were initialled in August 1966 and signed on 2 February 1967. 
By a tripartite Protocol signed the same day it was provided (a) that 
the Government of the Kingdom of the Netherlands would notify the 
two Special Agreements to the Court, in accordance with Article 40, 
paragraph 1, of the Court’s Statute, together with the text of the Protocol 
itself; (b) that after such notification, the Parties would ask the Court 
to join the two cases; and (c) that for the purpose of the appointment 
of a judge ad hoe, the Kingdoms of Denmark and the Netherlands 
should be considered as being in the same interest within the meaning 
of Article 31, paragraph 5, of the Court’s Statute. Following upon these 
communications, duly made to it in the implementation of the Protocol, 
the Court, by an Order dated 26 April 1968, declared Denmark and the 
Netherlands to be in the same interest, and joined the proceedings in the 
two cases. 

11. Although the proceedings have thus been joined, the cases them- 
selves remain separate, at least in the sense that they relate to different 
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areas of the North Sea continental shelf, and that there is no a priori 
reason why the Court must reach identical conclusions in regard to 
them,—if for instance geographical features present in the one case were 
not present in the other. At the same time, the legal arguments presented 
on behalf of Denmark and the Netherlands, both before and since the 
joinder, have been substantially identical, apart from certain matters 
of detail, and have been presented either in common or in close co-opera- 
tion. To this extent therefore, the two cases may be treated as one; and 
it must be noted that although two separate delimitations are in question, 
they involve—indeed actually give rise to—a single situation. The fact 
that the question of either of these delimitations might have arisen and 
called for settlement separately in point of time, does not alter the 
character of the problem with which the Court is actually faced, having 
regard to the manner in which the Parties themselves have brought the 
matter before it, as described in the two preceding paragraphs. 

12. In conclusion as to the facts, it should be noted that the Federal 
Republic has formally reserved its position, not only in regard to the 
Danish-Netherlands delimitation of the line E-F (Map 3), as noted in 
paragraph 9, but also in regard to the delimitations United Kingdom/ 
Denmark and United Kingdom/Netherlands mentioned in paragraph 4. 
In both the latter cases the Government of the Federal Republic pointed 
out to all the Governments concerned that the question of the lateral 
delimitation of the continental shelf in the North Sea between the Federal 
Republic and the Kingdoms of Denmark and the Netherlands was still 
outstanding and could not be prejudiced by the agreements concluded 
between those two countries and the United Kingdom. 

13. Such are the events and geographical facts in the light of which 
the Court has to determine what principles and rules of international 
law are applicable to the delimitation of the areas of continental shelf 
involved. On this question the Parties have taken up fundamentally 
different positions. On behalf of the Kingdoms of Denmark and the 
Netherlands it is contended that the whole matter is governed by a 
mandatory rule of law which, reflecting the language of Article 6 of the 
Convention on the Continental Shelf concluded at Geneva on 29 April 
1958, was designated by them as the ‘‘equidistance-special circumstances’’ 
rule. According to this contention, ‘‘equidistance’’ is not merely a method 
of the ecartographical construction of a boundary line, but the essential 
element in a rule of law which may be stated as follows,—namely that 
in the absence of agreement by the Parties to employ another method or 
to proceed to a delimitation on an ad hoc basis, all continental shelf 
boundaries must be drawn by means of an equidistance line, unless, or 
except to the extent to which, ‘‘special cireumstances’’ are recognized 
to exist,—an equidistance line being, it will be recalled, a line every 
point on which is the same distance away from whatever point is nearest 
to it on the coast of each of the countries concerned—or rather, strictly, 
on the baseline of the territorial sea along that coast. As regards what 
constitutes ‘‘special circumstances’’, all that need be said at this stage 
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is that according to the view put forward on behalf of Denmark and the 
Netherlands, the configuration of the German North Sea coast, its 
recessive character, and the fact that it makes nearly a right-angled bend 
in mid-course, would not of itself constitute, for either of the two bound- 
ary lines coneerned, a special circumstance calling for or warranting a 
departure from the equidistance method of delimitation: only the presence 
of some special feature, minor in itself—such as an islet or small pro- 
tuberance—but so placed as to produce a disproportionately distorting 
effect on an otherwise acceptable boundary line would, so it was claimed, 
possess this character. 

14. These various contentions, together with the view that a rule of 
equidistance-special circumstances is binding on the Federal Republic, 
are founded by Denmark and the Netherlands partly on the 1958 Geneva 
Convention on the Continental Shelf already mentioned (preceding para- 
graph), and partly on general considerations of law relating to the conti- 
nental shelf, lying outside this Convention. Similar considerations are 
equally put forward to found the contention that the delimitation on an 
equidistance basis of the line E-F (Map 3) by the Netherlands-Danish 
agreement of 31 March 1966 (paragraph 5 above) is valid erga omnes, 
and must be respected by the Federal Republic unless it can demonstrate 
the existence of juridically relevant ‘‘special cireumstances’’. 

15. The Federal Republic, for its part, while recognizing the utility 
of equidistance as a method of delimitation, and that this method can 
in many cases be employed appropriately and with advantage, denies its 
obligatory character for States not parties to the Geneva Convention, 
and contends that the correct rule to be applied, at any rate in such 
circumstances as those of the North Sea, is one according to which each 
of the States concerned should have a ‘‘just and equitable share’’ of the 
available continental shelf, in proportion to the length of its coastline or 
sea-frontage. It was also contended on behalf of the Federal Republic 
that in a sea shaped as is the North Sea, the whole bed of which, except 
for the Norwegian Trough, consists of continental shelf at a depth of 
less than 200 metres, and where the situation of the cireumjacent States 
causes a natural convergence of their respective continental shelf areas, 
towards a central point situated on the median line of the whole seabed 
—or at any rate in those localities where this is the case—each of the 
States concerned is entitled to a continental shelf area extending up to 
this central point (in effect a sector), or at least extending to the median 
line at some point or other. In this way the ‘‘cut-off’’ effect, of which 
the Federal Republic complains, caused, as explained in paragraph 8, 
by the drawing of equidistance lines at the two ends of an inward curving 
or recessed coast, would be avoided. As a means of giving effect to these 
ideas, the Federal Republic proposed the method of the ‘‘coastal front’’, 
or facade, constituted by a straight baseline joining these ends, upon 
which the necessary geometrical constructions would be erected. 

16. Alternatively, the Federal Republic claimed that if, contrary to 
its main contention, the equidistance method was held to be applicable, 
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then the configuration of the German North Sea coast constituted a 
‘*special circumstance’’ such as to justify a departure from that method 
of delimitation in this particular case. 

17. In putting forward these contentions, it was stressed on behalf of 
the Federal Republic that the claim for a just and equitable share did 
not m any way involve asking the Court to give a decision ex aequo et 
bono (which, having regard to the terms of paragraph 2 of Article 38 
of the Court’s Statute, would not be possible without the consent of the 
Parties),—for the principle of the just and equitable share was one of 
the recognized general principles of law which, by virtue of paragraph 1 
(c) of the same Article, the Court was entitled to apply as a matter of 
the Justitia distributiva which entered into all legal systems. It appeared, 
moreover, that whatever its underlying motivation, the claim of the 
Federal Republic was, at least ostensibly, to a just ancl equitable share 
of the space involved, rather than to a share of the natural resources as 
such, mineral or other, to be found in it, the location of which could not 
in any case be fully ascertained at present. On the subject of location 
the Court has in fact received some, though not complete information, 
but has not thought it necessary to pursue the matter, since the question 
of natural resources is less one of delimitation than of eventual exploitation. 

18. It will be convenient to consider first the contentions put forward 
on behalf of the Federal Republic. The Court does not feel able to 
accept them—at least in the particular form they have taken. It considers 
that, having regard both to the language of the Special Agreements and 
to more general considerations of law relating to the régime of the 
continental shelf, its task in the present proceedings relates essentially 
to the delimitation and not the apportionment of the areas concerned, 
or their division into converging sectors. Delimitation is a process which 
involves establishing the boundaries of an area already, in principle, 
appertaining to the coastal State and not the determination de novo of 
such an area. Delimitation in an equitable manner is one thing, but not 
the same thing as awarding a just and equitable share of a previously 
undelimited area, even though in a number of cases the results may be 
comparable, or even identical. 

19. More important is the fact that the doctrine of the just and equitable 
share appears to be wholly at variance with what the Court entertains 
no doubt is the most fundamental of all the rules of law relating to the 
continental shelf, enshrined in Article 2 of the 1958 Geneva Convention, 
though quite independent of it,—-namely that the rights of the coastal 
State in respect of the area of continental shelf that constitutes a natural 
prolongation of its land territory into and under the sea exist ipso facto 
and ab initio, by virtue of its sovereignty over the land, and as an exten- 
sion of it in an exercise of sovereign rights for the purpose of exploring 
the seabed and exploiting its natural resources. In short, there is here 
an inherent right. In order to exercise it, no special legal process has to 
be gone through, nor have any special legal acts to be performed. Its 
existence can be declared (and many States have done this) but does not 
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need to be constituted. Furthermore, the right does not depend on its 
being exercised. To echo the language of the Geneva Convention, it is 
‘‘exclusive’’ in the sense that if the coastal State does not choose to explore 
or exploit the areas of shelf appertaining to it, that is its own affair, but 
no one else may do so without its express consent. 

20. It follows that even in such a situation as that of the North Sea, 
the notion of apportioning an as yet undelimited area, considered as a 
whole (which underlies the doctrine of the just and equitable share), is 
quite foreign to, and inconsistent with, the basic concept of continental 
shelf entitlement, according to which the process of delimitation is essen- 
tially one of drawing a boundary line between areas which already apper- 
tain to one or other of the States affected. The delimitation itself must 
indeed be equitably effected, but it cannot have as its object the awarding 
of an equitable share, or indeed of a share, as such, at all,—for the funda- 
mental concept involved does not admit of there being anything undivided 
to share out. Evidently any dispute about boundaries must involve that 
there is a disputed marginal or fringe area, to which both parties are 
laying claim, so that any delimitation of it which does not leave it wholly 
to one of the parties will in practice divide it between them in certain 
shares, or operate as if such a division had been made. But this does not 
mean that there has been an apportionment of something that previously 
consisted of an integral, still less an undivided whole. 

21. The Court will now turn to the contentions advanced on behalf of 
Denmark and the Netherlands. Their general character has already been 
indicated in paragraphs 13 and 14: the most convenient way of dealing 
with them will be on the basis of the following question—namely, does 
the equidistance-special circumstances principle constitute a mandatory 
rule, either on a conventional or on a customary international law basis, 
in such a way as to govern any delimitation of the North Sea continental 
shelf areas between the Federal Republic and the Kingdoms of Denmark 
and the Netherlands respectively? Another and shorter way of formula- 
ting the question would be to ask whether, in any delimitation of these 
areas, the Federal Republic is under a legal obligation to accept the 
application of the equidistance-special circumstances principle. 

22. Particular attention is directed to the use, in the foregoing formula- 
tions, of the terms ‘‘mandatory’’ and ‘‘obligation’’. It has never been 
doubted that the equidistance method of delimitation is a very convenient 
one, the use of which is indicated in a considerable number of cases. 
It constitutes a method capable of being employed in almost all circum- 
stances, however singular the results might sometimes be, and has the 
virtue that if necessary,—if for instance, the Parties are unable to enter 
into negotiations,—any cartographer can de facto trace such a boundary 
on the appropriate maps and charts, and those traced by competent 
cartographers will for all practical purposes agree. 

23. In short, it would probably be true to say that no other method 
of delimitation has the same combination of practical convenience and 
certainty of application. Yet these factors do not suffice of themselves 
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to convert what is a method into a rule of law, making the acceptance 
of the results of using that method obligatory in all eases in which the 
parties do not agree otherwise, or in which ‘‘special cireumstances’’ can- 
not be shown to exist. Juridically, if there is such a rule, it must draw 
its legal force from other factors than the existence of these advantages, 
important though they may be. It should also be noticed that the counter- 
part of this conclusion is no less valid, and that the practical advantages 
of the equidistance method would continue to exist whether its employ- 
ment were obligatory or not. 

24. It would however be ignoring realities if it were not noted at the 
same time that the use of this method, partly for the reasons given in pa- 
ragraph 8 above and partly for reasons that are best appreciated by 
reference to the many maps and diagrams furnished by both sides in the 
course of the written and oral proceedings, can under certain circumstances 
produce results that appear on the face of them to be extraordinary, 
unnatural or unreasonable. It is basically this fact which underlies the 
present proceedings. The plea that, however this may be, the results can 
never be inequitable, because the equidistance principle is by definition 
an equitable principle of delimitation, involves a postulate that clearly 
begs the whole question at issue. 

25. The Court now turns to the legal position regarding the equidis- 
tance method. The first question to be considered is whether the 1958 
Geneva Convention on the Continental Shelf is binding for all the Parties 
in this case—that is to say whether, as contended by Denmark and the 
Netherlands, the use of this method is rendered obligatory for the present 
delimitations by virtue of the delimitations provision (Article 6) of that 
instrument, according to the conditions laid down in it. Clearly, if this 
is so, then the provisions of the Convention will prevail in the relations 
between the Parties, and would take precedence of any rules having a 
more general character, or derived from another source. On that basis 
the Court’s reply to the question put to it in the Special Agreements 
would necessarily be to the effect that as between the Parties the relevant 
provisions of the Convention represented the applicable rules of law—that 
is to say constituted the law for the Parties—and its sole remaining task 
would be to interpret those provisions, in so far as their meaning was 
disputed or appeared to be uncertain, and to apply them to the particu- 
lar circumstances involved. 

26. The relevant provisions of Article 6 of the Geneva Convention, 
paragraph 2 of which Denmark and the Netherlands contend not only to 
be applicable as a conventional rule, but also to represent the accepted 
rule of general international law on the subject of continental shelf de- 
limitation, as it exists independently of the Convention, read as follows: 


‘t1, Where the same continental shelf is adjacent to the territories 
of two or more States whose coasts are opposite each other, the boundary 
of the continental shelf appertaining to such States shall be determined 
by agreement between them. In the absence of agreement, and unless 
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another boundary line is justified by special circumstances, the boundary 
is the median line, every point of which is equidistant from the nearest 
point of the baselines from which the breadth of the territorial sea of 
each State is measured. 

2. Where the same continental shelf is adjacent to the territories of 
two adjacent States, the boundary of the continental shelf shall be deter- 
mined by agreement between them. In the absence of agreement, and 
unless another boundary line is justified by special circumstances, the 
boundary shall be determined by application of the principle of equi- 
distance from the nearest points of the baselines from which the breadth 
of the territorial sea of each State is measured.’’ 


The Convention received 46 signatures and, up-to-date, there have been 
39 ratifications or accessions. It came into force on 10 June 1964, having 
received the 22 ratifications or accessions required for that purpose (Ar- 
ticle 11), and was therefore in force at the time when the various delimita- 
tions of continental shelf boundaries described earlier (paragraphs 1 and 
5) took place between the Parties. But, under the formal provisions of 
the Convention, it is in force for any individual State only in so far as, 
having signed it within the time-limit provided for that purpose, that 
State has also subsequently ratified it; or, not having signed within that 
time-limit, has subsequently acceded to the Convention. Denmark and the 
Netherlands have both signed and ratified the Convention, and are parties 
to it, the former since 10 June 1964, the latter since 20 March 1966. The 
Federal Republic was one of the signatories of the Convention, but has 
never ratified it, and is consequently not a party. 

27. It is admitted on behalf of Denmark and the Netherlands that in 
these circumstances the Convention cannot, as such, be binding on the 
Federal Republic, in the sense of the Republic being contractually bound 
by it. But it is contended that the Convention, or the régime of the 
Convention, and in particular of Article 6, has become binding on the 
Federal Republic in another way,—namely because, by conduct, by publie 
statements and proclamations, and in other ways, the Republic has uni- 
laterally assumed the obligations of the Convention; or has manifested its 
acceptance of the conventional régime; or has recognized it as being gen- 
erally applicable to the delimitation of continental shelf areas. It has 
also been suggested that the Federal Republic had held itself out as so 
assuming, accepting or recognizing, in such a manner as to cause other 
States, and in particular Denmark and the Netherlands, to rely on the 
attitude thus taken up. 

28. As regards these contentions, it is clear that only a very definite, 
very consistent course of conduct on the part of a State in the situation 
of the Federal Republic could justify the Court in upholding them; and, 
if this had existed—that is to say if there had been a real intention to 
manifest acceptance or recognition of the applicability of the conven- 
tional régime—then it must be asked why it was that the Federal Republic 
did not take the obvious step of giving expression to this readiness by 
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simply ratifying the Convention. In principle, when a number of States, 
including the one whose conduct is invoked, and those invoking it, have 
drawn up a convention specifically providing for a particular method by 
which the intention to become bound by the régime of the convention is to 
be manifested—namely by the carrying out of certain prescribed for- 
malities (ratification, accession), it is not lightly to be presumed that a 
State which has not carried out these formalities, though at all times fully 
able and entitled to do so, has nevertheless somehow become bound in 
another way. Indeed if it were a question not of obligation but of rights,— 
if, that is to say, a State which, though entitled to do so, had not ratified 
or acceded, attempted to claim rights under the convention, on the basis 
of a declared willingness to be bound by it, or of conduct evincing ac- 
ceptance of the conventional régime, it would simply be told that, not 
having become a party to the convention it could not claim any rights 
under it until the professed willingness and acceptance had been mani- 
fested in the prescribed form. 

29. A further point, not in itself conclusive, but to be noted, is that 
if the Federal Republic had ratified the Geneva Convention, it could have 
entered—and could, if it ratified now, enter—a reservation to Article 6, 
by reason of the faculty to do so conferred by Article 12 of the Conven- 
tion. This faculty would remain, whatever the previous conduct of the 
Federal Republic might have been—a fact which at least adds to the 
difficulties involved by the Danish-Netherlands contention. 

30. Having regard to these considerations of principle, it appears to 
the Court that only the existence of a situation of estoppel could suffice 
to lend substance to this contention,—that is to say if the Federal Republic 
were now precluded from denying the applicability of the conventional 
régime, by reason of past conduct, declarations, ete., which not only clearly 
and consistently evinced acceptance of that régime, but also had caused 
Denmark or the Netherlands, in reliance on such conduct, detrimentally 
to change position or suffer some prejudice. Of this there is no evidence 
whatever in the present case. 

31. In these circumstances it seems to the Court that little useful pur- 
pose would be served by passing in review and subjecting to detailed 
scrutiny the various acts relied on by Denmark and the Netherlands as 
being indicative of the Federal Republic’s acceptance of the régime of 
Article 6;~—-for instance that at the Geneva Conference the Federal Re- 
public did not take formal objection to Article 6 and eventually signed 
the Convention without entering any reservation in respect of that pro- 
vision; that it at one time announced its intention to ratify the Conven- 
tion; that in its public declarations concerning its continental shelf rights 
it appeared to rely on, or at least cited, certain provisions of the Geneva 
Convention. In this last connection a good deal has been made of the 
joint Minute signed in Bonn, on 4 August 1964, between the then-negotiat- 
ing delegations of the Federal Republic and the Netherlands. But this 
minute made it clear that what the Federal Republic was seeking was an 
agreed division, rather than a delimitation of the central North Sea con- 
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tinental shelf areas, and the reference it made to Article 6 was specifically 
to the first sentence of paragraphs 1 and 2 of that Article, which speaks 
exclusively of delimitation by agreement and not at all of the use of the 
equidistanee method. 

32. In the result it appears to the Court that none of the elements in- 
voked is decisive; each is ultimately negative or inconclusive; all are 
capable of varying interpretations or explanations. It would be one thing 
to infer from the declarations of the Federal Republic an admission ac- 
cepting the fundamental concept of coastal State rights in respect of the 
continental shelf: it would be quite another matter to see in this an ac- 
ceptance of the rules of delimitation contained in the Convention. The 
declarations of the Federal Republic, taken in the aggregate, might at most 
justify the view that to begin with, and before becoming fully aware of 
what the probable effects in the North Sea would be, the Federal Republic 
was not specifically opposed to the equidistance principle as embodied in 
Article 6 of the Convention. But from a purely negative conclusion such 
as this, it would certainly not be possible to draw the positive inference 
that the Federal Republic, though not a party to the Convention, had ac- 
cepted the régime of Article 6 in a manner binding upon itself. 

33. The dangers of the doctrine here advanced by Denmark and the 
Netherlands, if it had to be given general application in the international 
law field, hardly need stressing. Moreover, in the present case, any such 
inference would immediately be nullified by the fact that, as soon as con- 
crete delimitations of North Sea continental shelf areas began to be carried 
out, the Federal Republic, as described earlier (paragraphs 9 and 12), at 
once reserved its position with regard to those delimitations which (effected 
on an equidistance basis) might be prejudicial to the delimitaton of its 
own continental shelf areas. 

34. Smee, accordingly, the foregoing considerations must lead the Court 
to hold that Article 6 of the Geneva Convention is not, as such, applicable 
to the delimitations involved in the present proceedings, it becomes unneces- 
sary for it to go into certain questions relating to the interpretation or 
application of that provision which would otherwise arise. One should 
be mentioned however, namely what is the relationship between the re- 
quirement of Article 6 for delimitation by agreement, and the requirements 
relating to equidistance and special circumstances that are to be applied 
in ‘‘the absence of’’ such agreement,—i.e., in the absence of agreement on 
the matter, is there a presumption that the continental shelf boundary be- 
tween any two adjacent States consists automatically of an equidistance 
line,—or must negotiations for an agreed boundary prove finally abortive 
before the acceptance of a boundary drawn on an equidistance basis be- 
comes obligatory in terms of Article 6, if no special circumstances exist? 

35. Without attempting to resolve this question, the determination of 
which is not necessary for the purposes of the present case, the Court draws 
attention to the fact that the delimitation of the line E-F, as shown on 
Map 3, which was effected by Denmark and the Netherlands under the 
agreement of 31 March 1966 already mentioned (paragraphs 5 and 9), 
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to which the Federal Republic was not a party, must have been based on 
the tacit assumption that, no agreement to the contrary having been 
reached in the negotiations between the Federal Republic and Denmark 
and the Netherlands respectively (paragraph 7), the boundary between 
the continental shelf areas of the Republic and those of the other two 
countries must be deemed to be an equidistance one;—or in other words 
the delimitation of the line E-F, and its validity erga omnes including 
the Federal Republic, as contended for by Denmark and the Netherlands, 
presupposes both the delimitation and the validity on an equidistance 
basis, of the lines B-E and D-E on Map 3, considered by Denmark and 
the Netherlands to represent the boundaries between their continental 
shelf areas and those of the Federal Republic. 

36. Since, however, Article 6 of the Geneva Convention provides only 
for delimitation between ‘‘adjacent’’ States, which Denmark and the 
Netherlands clearly are not, or between ‘‘opposite’’ States which, despite 
suggestions to the contrary, the Court thinks they equally are not, the 
delimitation of the line E-F on Map 3 could not in any ease find its 
validity in Article 6, even if that provision were opposable to the Federal 
Republic. The validity of this delimitation must therefore be sought in 
some other source of law. It is a main contention of Denmark and the 
Netherlands that there does in fact exist such another source, furnishing 
a rule that validates not only this particular delimitation, but all delimita- 
tions effected on an equidistance basis,—and indeed requiring delimita- 
tion on that basis unless the States concerned otherwise agree, and whether 
or not the Geneva Convention is applicable. This contention must now 
be examined. 

37. It is maintained by Denmark and the Netherlands that the Federal 
Republic, whatever its position may be in relation to the Geneva Con- 
vention, considered as such, is in any event bound to accept delimitation 
on an equidistance-special circumstances basis, because the use of this 
method is not in the nature of a merely conventional obligation, but is, 
or must now be regarded as involving, a rule that is part of the corpus 
of general international law ;—-and, like other rules of general or custom- 
ary international law, is binding on the Federal Republic automatically 
and independently of any specific assent, direct or indirect, given by the 
latter. This contention has both a positive Jaw and a more fundamentalist 
aspect. As a matter of positive law, it is based on the work done in this 
field by international legal bodies, on State practice and on the influence 
attributed to the Geneva Convention itself,—the claim being that these 
various factors have cumulatively evidenced or been creative of the opimio 
juris sive necessitatis, requisite for the formation of new rules of customary 
international law. In its fundamentalist aspect, the view put forward de- 
rives from what might be called the natural law of the continental shelf, 
in the sense that the equidistance principle is seen as a necessary expres- 
sion in the field of delimitation of the accepted doctrine of the exclusive 
appurtenance of the continental shelf to the nearby coastal State, and 
therefore as having an a priori character of so to speak juristic inevitability. 
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38. The Court will begin by examining this latter aspect, both because 
it is the more fundamental, and was so presented on behalf of Denmark 
and the Netherlands—i.e., as something governing the whole case; and 
because, if it is correct that the equidistance principle is, as the point was 
put in the course of the argument, to be regarded as inherent in the whole 
basie concept of continental shelf rights, then equidistance should con- 
stitute the rule according to positive law tests also. On the other hand, 
if equidistance should not possess any @ priori character of necessity or 
inherency, this would not be any bar to its having become a rule of posi- 
tive law through influences such as those of the Geneva Convention and 
State practice,—and that aspect of the matter would remain for later 
examination. 

39. The a priori argument starts from the position described in para- 
graph 19, according to which the right of the coastal State to its conti- 
nental shelf areas is based on its sovereignty over the land domain, of 
which the shelf area is the natural prolongation into and under the sea. 
From this notion of appurtenance is derived the view which, as has al- 
ready been indicated, the Court accepts, that the coastal State’s rights 
exist ipso facto and ab initio without there being any question of having to 
make good a claim to the areas concerned, or of any apportionment of the 
continental shelf between different States. This was one reason why the 
Court felt bound to reject the claim of the Federal Republic (in the par- 
ticular form which it took) to be awarded a ‘‘just and equitable share” of 
the shelf areas involved in the present proceedings. Denmark and the 
Netherlands, for their part, claim that the test of appurtenance must be 
“proximity”, or more accurately ‘‘closer proximity’’: all those parts of 
ihe shelf being considered as appurtenant to a particular coastal State 
which are (but only if they are) closer to it than they are to any point on 
the coast of another State. Hence delimitation must be effected by a method 
which will leave to each one of the States concerned all those areas that 
are nearest to its own coast. Only a line drawn on equidistance principles 
will do this. Therefore, it is contended, only such a line can be valid (un- 
less the Parties, for reasons of their own, agree on another), because only 
such a line ean be thus consistent with basic continental shelf doctrine. 

40. This view clearly has much force; for there can be no doubt that 
as a matter of normal topography, the greater part of a State’s continental 
shelf areas will in fact, and without the necessity for any delimitation at 
all, be nearer to its coasts than to any other. It could not well be other- 
wise; but post hoc is not propter hoc, and this situation may only serve 
to obscure the real issue, which is whether it follows that every part of 
the area concerned must be placed in this way, and that it should be as 
it were prohibited that any part should not be so placed. The Court does 
not consider that it does follow, either from the notion of proximity itself, 
or from the more fundamental concept of the continental shelf as being the 
natural prolongation of the land domain—a concept repeatedly appealed 
to by both sides throughout the case, although quite differently interpreted 
by them. 
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41. As regards the notion of proximity, the idea of absolute proximity 
is certainly not implied by the rather vague and general terminology em- 
ployed in the literature of the subject, and in most State proclamations 
and international conventions and other instruments—-terms such as 
‘‘near’’, ‘‘elose to its shores’’, ‘‘off its coast’’, ‘‘opposite’’, ‘‘in front of 
the coast’’, ‘‘in the vicinity of’’, ‘‘neighbouring the coast’’, ‘‘adjacent to’’, 
‘‘contiguous’’, ete.,—all of them terms of a somewhat imprecise character 
which, although they convey a reasonably clear general idea, are capable 
of a considerable fluidity of meaning. To take what is perhaps the most 
frequently employed of these terms, namely ‘‘adjacent to’’, it is evident 
that by no stretch of imagination can a point on the continental shelf 
situated say a hundred miles, or even much less, from a given coast, be 
regarded as ‘‘adjacent’’ to it, or to any coast at all, in the normal sense 
of adjacency, even if the point concerned is nearer to some one coast than 
to any other. This would be even truer of localities where, physically, 
the continental shelf begins to merge with the ocean depths. Equally, a 
point inshore situated near the meeting place of the coasts of two States 
can often properly be said to be adjacent to both coasts, even though it 
may be fractionally closer to the one than the other. Indeed, local geo- 
graphical configuration may sometimes cause it to have a closer physical 
connection with the coast to which it is not in fact closest. 

42. There seems in consequence to be no necessary, and certainly no 
complete, identity between the notions of adjacency and proximity; and 
therefore the question of which parts of the continental shelf ‘‘adjacent 
to” a coastline bordering more than one State fall within the appurtenance 
of which of them, remains to this extent an open one, not to be determined 
on a basis exclusively of proximity. Even if proximity may afford one 
of the tests to be applied and an important one in the right conditions, 
it may not necessarily be the only, nor in all circumstances, the most ap- 
propriate one. Hence it would seem that the notion of adjacency, so 
constantly employed in continental shelf doctrine from the start, only 
implies proximity in a general sense, and does not imply any fundamental 
or inherent rule the ultimate effect of which would be to prohibit any 
State (otherwise than by agreement) from exercising continental shelf 
rights In respect of areas closer to the coast of another State. 

43. More fundamental than the notion of proximity appears to be the 
principle—constantly relied upon by all the Parties—of the natural pro- 
longation or continuation of the land territory or domain, or land sover- 
elgnty of the coastal State, into and under the high seas, via the bed of its 
territorial sea which is under the full sovereignty of that State. There 
are various ways of formulating this principle, but the underlying idea, 
namely of an extension of something already possessed, is the same, and 
it is this idea of extension which is, in the Court’s opinion, determinant. 
Submarine areas do not really appertain to the coastal State because—or 
not only because—they are near it. They are near it of course; but this 
would not suffice to confer title, any more than, according to a well-estab- 
lished principle of law recognized by both sides in the present case, mere 
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proximity confers per se title to land territory. What confers the 2pso 
jure title which international law attributes to the coastal State in respect 
of its continental shelf, is the fact that the submarine areas concerned may 
be deemed to be actually part of the territory over which the coastal State 
already has dominion,—in the sense that, although covered with water, 
they are a prolongation or continuation of that territory, an extension of 
it under the sea. From this it would follow that whenever a given sub- 
marine area does not constitute a natural—or the most natural—extension 
of the land territory of a coastal State, even though that area may be 
closer to it than it is to the territory of any other State, it cannot be re- 
garded as appertaining to that State ;—or at least it cannot be so regarded 
in the face of a competing claim by a State of whose land territory the 
submarine area concerned is to be regarded as a natural extension, even 
if it is less close to it. 

44. In the present case, although both sides relied on the prolongation 
principle and regarded it as fundamental, they interpreted it quite dif- 
ferently. Both interpretations appear to the Court to be incorrect. Den- 
mark and the Netherlands identified natural prolongation with closest 
proximity and therefrom argued that it called for an equidistance line: 
the Federal Republic seemed to think if implied the notion of the just 
and equitable share, although the connection is distinctly remote. (The 
Federal Republic did however invoke another idea, namely that of the 
proportionality of a State’s continental shelf area to the length of its 
coastline, which obviously does have an intimate connection with the pro- 
longation principle, and will be considered in its place.) As regards equi- 
distance, it clearly cannot be identified with the notion of natural pro- 
longation or extension, since, as has already been stated (paragraph 8), 
the use of the equidistance method would frequently cause areas which 
are the natural prolongation or extension of the territory of one State 
to be attributed to another, when the configuration of the latter’s coast 
makes the equidistance line swing out laterally across the former’s coastal 
front, cutting it off from areas situated directly before that front. 

45, The fluidity of all these notions is well illustrated by the case of 
the Norwegian Trough (paragraph 4 above). Without attempting to 
pronounce on the status of that feature, the Court notes that the shelf 
areas in the North Sea separated from the Norwegian coast by the 80-100 
kilometres of the Trough cannot in any physical sense be said to be adjacent 
to it, nor to be its natural prolongation. They are nevertheless considered 
by the States parties to the relevant delimitations, as described in para- 
graph 4, to appertain to Norway up to the median lines shown on Map 1. 
True these median lines are themselves drawn on equidistance principles; 
but it was only by first ignoring the existence of the Trough that these 
median lines fell to be drawn at all. 

46, The conclusion drawn by the Court from the foregoing analysis is 
that the notion of equidistance as being logically necessary, in the sense 
of being an inescapable a priori accompaniment of basic continental shelf 
doctrine, is incorrect. It is said not to be possible to maintain that there 
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is a rule of law ascribing certain areas to a State as a matter of inherent 
and original right (see paragraphs 19 and 20), without also admitting the 
existence of some rule by which those areas ean be obligatorily delimited. 
The Court cannot accept the logic of this view. The problem arises only 
where there is a dispute and only in respect of the marginal areas involved. 
The appurtenance of a given area, considered as an entity, Im no way gov- 
erns the precise delimitation of its boundaries, any more than uncertainty 
as to boundaries can affect territorial rights. There is for instance no 
rule that the land frontiers of a State must be fully delimited and defined, 
and often in various places and for long periods they are not, as is shown 
by the case of the entry of Albania into the League of Nations (Monastery 
of Saint Naoum, Advisory Opinion, 1924, P.C.I.J., Series B, No. 9, at p. 10). 

47. A review of the genesis and development of the equidistance method 
of delimitation can only serve to confirm the foregoing conclusion. Such 
a review may appropriately start with the instrument, generally known 
as the ‘‘Truman Proclamation’’, issued by the Government of the United 
States on 28 September 1945. Although this instrument was not the first 
or only one to have appeared, it has in the opinion of the Court a special 
status. Previously, various theories as to the nature and extent of the 
rights relative to or exercisable over the continental shelf had been ad- 
vaneed by jurists, publicists and technicians. The Truman Proclamation 
however, soon came to be regarded as the starting point of the positive law 
on the subject, and the chief doctrine it enunciated, namely that of the 
coastal State as having an original, natural, and exclusive (in short a 
vested) right to the continental shelf off its shores, came to prevail over 
all others, being now reflected in Article 2 of the 1958 Geneva Convention 
on the Continental Shelf. With regard to the delimitation of lateral 
boundaries between the continental shelves of adjacent States, a matter 
which had given rise to some consideration on the technical, but very little 
on the juristic level, the Truman Proclamation stated that such boundaries 
‘shall be determined by the United States and the State concerned in ac- 
cordance with equitable principles’’. These two concepts, of delimitation 
by mutual agreement and delimitation in accordance with equitable prin- 
ciples, have underlain all the subsequent history of the subject. They 
were reflected in various other State proclamations of the period, and 
after, and in the later work on the subject. 

48. It was in the International Law Commission of the United Nations 
that the question of delimitation as between adjacent States was first 
taken up seriously as part of a general juridical project; for outside the 
ranks of the hydrographers and cartographers, questions of delimitation 
were not much thought about in earlier continental shelf doctrine. Juridi- 
eal interest and speculation was focussed mainly on such questions as 
what was the legal basis on which any rights at all in respect of the con- 
tinental shelf could be claimed, and what was the nature of those rights. 
As regards boundaries, the main issue was not that of boundaries between 
States but of the seaward limit of the area in respect of which the coastal 
State could claim exclusive rights of exploitation. As was pointed out 
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in the course of the written proceedings, States in most cases had not found 
it necessary to conclude treaties or legislate about their lateral sea boun- 
daries with adjacent States before the question of exploiting the natural 
resources of the seabed and subsoil arose ;—-practice was therefore sparse. 

49. In the records of the International Law Commission, which had the 
matter under consideration from 1950 to 1956, there is no indication at 
all that any of its members supposed that it was incumbent on the Com- 
mission to adopt a rule of equidistance because this gave expression to, 
and translated into linear terms, a principle of proximity inherent in tlie 
basic concept of the continental shelf, causing every part of the shelf to 
appertain to the nearest coastal State and to no other, and because such 
a rule must therefore be mandatory as a matter of customary international 
law. Such an idea does not seem ever to have been propounded. Had it 
been, and had it had the self-evident character contended for by Denmark 
and the Netherlands, the Commission would have had no alternative but 
to adopt it, and its long continued hesitations over this matter would he 
incomprehensible. 

50. It is moreover, in the present context, a striking feature of the Cota- 
mission’s discussions that during the early and middle stages, not only 
was the notion of equidistance never considered from the standpoint of its 
having @ priori a character of inherent necessity: it was never given any 
special prominence at all, and certainly no priority. The Commission dis- 
cussed various other possibilities as having equal if not superior status 
such as delimitation by agreement, by reference to arbitration, by drawing 
lines perpendicular to the coast, by prolonging the dividing line of adja- 
cent territorial waters (the principle of which was itself not as yet settled), 
and on occasion the Commission seriously considered adopting one or 
other of these solutions. It was not in fact until after the matter had been 
referred to a committee of hydrographical experts, which reported in 1953, 
that the equidistance principle began to take precedence over other possi- 
bilities: the Report of the Commission for that year (its principal report 
on the topic of delimitation as such) makes it clear that before this refer- 
ence to the experts the Commission had felt unable to formulate any 
definite rule at all, the previous trend of opinion having been mainly in 
favour of delimitation by agreement or by reference to arbitration. 

Dl. It was largely because of these difficulties that it was decided to 
consult the Committee of Experts. It is therefore instructive in the con- 
text (i.e., of an alleged inherent necessity for the equidistance principle) 
to see on what basis the matter was put to the experts, and how they 
dealt with it. Equidistance was in fact only one of four methods suggested 
to them, the other three being the continuation in the seaward direction 
of the land frontier between the two adjacent States concerned; the draw- 
ing of a perpendicular to the coast at the point of its intersection with 
this land frontier; and the drawing of a line perpendicular to the line of 
the ‘‘general direction’’ of the coast. Furthermore the matter was not 
even put to the experts directly as a question of continental shelf delimita- 
tion, but in the context of the delimitation of the lateral boundary between 


614 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


adjacent territorial waters, no account being taken of the possibility that 
the situation respecting territorial waters might be different. 

52. The Committee of Experts simply reported that after a thorough 
discussion of the different methods—(there are no official records of this 
discussion )—they had decided that ‘‘the (lateral) boundary through the 
territorial sea—if not already fixed otherwise—should be drawn according 
to the principle of equidistance from the respective coastlines’’. They 
added, however, significantly, that in ‘‘a number of eases this may not 
lead to an equitable solution, which should be then arrived at by negotia- 
tion”. Only after that did they add, as a rider to this conclusion, that 
they had considered it ‘‘important to find a formula for drawing the in- 
ternational boundaries in the territorial waters of States, which could also 
be used for the delimitation of the respective continental shelves of two 
States bordering the same continental shelf.” 

03. In this almost impromptu, and certainly contingent manner was 
the principle of equidistance for the delimitation of continental shelf 
boundaries propounded. It is clear from the Report of the Commission 
for 1953 already referred to (paragraph 50) that the latter adopted it 
largely on the basis of the recommendation of the Committee of Experts, 
and even so in a text that gave priority to delimitation by agreement and 
also introduced an exception in favour of ‘‘special circumstances’? which 
the Committee had not formally proposed. The Court moreover thinks 
it to be a legitimate supposition that the experts were actuated by con- 
siderations not of legal theory but of practical convenience and cartog- 
raphy of the kind mentioned in paragraph 22 above. Although there are 
no official records of their discussions, there is warrant for this view in 
correspondence passing between certain of them and the Commission’s 
Special Rapporteur on the subject, which was deposited by one of the 
Parties during the oral hearing at the request of the Court. Nor, even 
after this, when a decision in principle had been taken in favour of an 
equidistance rule, was there an end to the Commission’s hesitations, for 
as late as three years after the adoption of the report of the Committee 
of Experts, when the Commission was finalizing the whole complex of 
drafts comprised under the topic of the Law of the Sea, various doubts 
about the equidistance principle were still being voiced in the Commis- 
sion, on such grounds for instance as that its strict application would be 
open, in certain cases, to the objection that the geographical configuration 
of the coast would render a boundary drawn on this basis inequitable. 

54. A further point of some significance is that neither in the Com- 
mittee of Experts, nor in the Commission itself, nor subsequently at the 
Geneva Conference, does there appear to have been any discussion of 
delimitation in the context, not merely of two adjacent States, but of 
three or more States on the same coast, or in the same vicinity,—from 
which it ean reasonably be inferred that the possible resulting situations, 
some of which have been described in paragraph 8 above, were never 
really envisaged or taken into account. This view finds some confirmation 
in the fact that the relevant part of paragraph 2 of Article 6 of the Geneva 


1969] JUDICIAL DECISIONS 615 


Convention speaks of delimiting the continental shelf of ‘‘two’’ adjacent 
States (although a reference simply to ‘‘adjacent States’? would have 
sufficed), whereas in respect of median lines the reference in paragraph 1 
of that Article is to ‘‘two or more’’ opposite States. 

oo. In the light of this history, and of the record generally, it is clear 
that at no time was the notion of equidistance as an inherent necessity 
of continental shelf doctrine entertained. Quite a different outlook was 
indeed manifested from the start in current legal thinking. It was, and 
it really remained to the end, governed by two beliefs ;—namely, first, that 
no one single method of delimitation was likely to prove satisfactory in all 
circumstances, and that delimitation should, therefore, be carried out by 
agreement (or by reference to arbitration); and secondly, that it should 
be effected on equitable principles. It was in pursuance of the first of these 
beliefs that in the draft that emerged as Article 6 of the Geneva Conven- 
tion, the Commission gave priority to delimitation by agreement,—and 
in pursuance of the second that it introduced the exception in favour of 
“‘special circumstances’’, Yet the record shows that, even with these miti- 
gations, doubts persisted, particularly as to whether the equidistance prin- 
ciple would in all eases prove equitable. 

56. In these circumstances, it seems to the Court that the inherency 
contention as now put forward by Denmark and the Netherlands inverts 
the true order of things in point of time and that, so far from an equidis- 
tance rule having been generated by an antecedent principle of proximity 
inherent in the whole concept of continental shelf appurtenance, the latter 
is rather a rationalization of the former—an ex post facto construct di- 
rected to providing a logical juristic basis for a method of delimitation 
propounded largely for different reasons, cartographical and other. Given 
also that for the reasons already set out (paragraphs 40-46) the theory 
cannot be said to be endowed with any quality of logical necessity cither, 
the Court is unable to accept it. 

57. Before going further it will be convenient to deal briefly with two 
subsidiary matters. Most of the difficulties felt in the International Law 
Commission related, as here, to the case of the lateral boundary between 
adjacent States. Less difficulty was felt over that of the median line 
boundary between opposite States, although it too is an equidistance line. 
For this there seems to the Court to be good reason. The continental 
shelf area off, and dividing, opposite States, can be claimed by each of 
them to be a natural prolongation of its territory. These prolongations 
meet and overlap, and can therefore only be delimited by means of a 
median line; and, ignoring the presence of islets, rocks and minor coastal 
projections, the disproportionally distorting effect of which can be elimi- 
nated by other means, such a line must effect an equal division of the 
particular area involved. If there is a third State on one of the coasts 
concerned, the area of mutual natural prolongation with that of the samo 
or another opposite State will be a separate and distinct one, to be treated 
in the same way. This type of case is therefore different from that of 
laterally adjacent States on the same coast with no immediately opposite 
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coast in front of it, and does not give rise to the same kind of problem— 
a conclusion which also finds some confirmation in the difference of lan- 
guage to be observed in the two paragraphs of Article 6 of the Geneva 
Convention (reproduced in paragraph 26 above) as respects recourse in 
the one case to median lines and in the other to lateral equidistance lines, 
in the event of absence of agreement. 

58. If on the other hand, contrary to the view expressed in the preced- 
ing paragraph, it were correct to say that there is no essential difference 
in the process of delimiting the continental shelf areas between opposite 
States and that of delimitations between adjacent States, then the results 
ought in principle to be the same or at least comparable. But in fact, 
whereas a median line divides equally between the two opposite countries 
areas that can be regarded as being the natural prolongation of the terri- 
tory of each of them, a lateral equidistance line often leaves to one of the 
States concerned areas that are a natural prolongation of the territory of 
the other. 

59. Equally distinct in the opinion of the Court is the case of the lateral 
boundary between adjacent territorial waters to be drawn on an equidis- 
tance basis. As was convincingly demonstrated in the maps and diagrams 
furnished by the Parties, and as has been noted in paragraph 8, the dis- 
torting effects of lateral equidistance lines under certain conditions of 
coastal configuration are nevertheless comparatively small within the limits 
of territorial waters, but produce their maximum effect in the localities 
where the main continental shelf areas lie further out. There is also a 
direct. correlation between the notion of closest proximity to the coast 
and the sovereign jurisdiction which the coastal State is entitled to exer- 
cise and must exercise, not only over the seabed underneath the territorial 
waters but over the waters themselves, which does not exist in respect of 
continental shelf areas where there is no jurisdiction over the superjacent 
waters, and over the seabed only for purposes of exploration and ex- 
ploitation. 

60. The conclusions so far reached leave open, and still to be considered, 
the question whether on some basis other than that of an a priori logical 
necessity, 1.e., through positive law processes, the equidistance principle 
has come to be regarded as a rule of customary international law, so that 
it would be obligatory for the Federal Republic in that way, even though 
Article 6 of the Geneva Convention is not, as such, opposable to it. For 
this purpose it is necessary to examine the status of the principle as it 
stood when the Convention was drawn up, as it resulted from the effect 
of the Convention, and in the light of State practice subsequent to the 
Convention; but it should be clearly understood that in the pronounce- 
ments the Court makes on these matters it has in view solely the delimita- 
tion provisions (Article 6) of the Convention, not other parts of it, nor the 
Convention as such. 

61. The first of these questions can conveniently be considered in the 
form suggested on behalf of Denmark and the Netherlands themselves in 
the course of the oral hearing, when it was stated that they had not in fact 
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contended that the delimitation article (Article 6) of the Convention 
“fembodied already received rules of customary law in the sense that the 
Convention was merely declaratory of existing rules’’. Their contention 
was, rather, that although prior to the Conference, continental shelf law 
was only in the formative stage, and State practice lacked uniformity, yet 
‘‘the process of the definition and consolidation of the emerging customary 
law took place through the work of the International Law Commission, 
the reaction of governments to that work and the proceedings of the Geneva 
Conference’’; and this emerging customary law became ‘‘erystallized in the 
adoption of the Continental Shelf Convention by the Conference’’. 

62. Whatever validity this contention may have in respect of at least 
certain parts of the Convention, the Court cannot accept it as regards the 
delimitation provision (Article 6), the relevant parts of which were adopted 
almost unchanged from the draft of the International Law Commission 
that formed the basis of discussion at the Conference. The status of the 
rule in the Convention therefore depends mainly on the processes that led 
the Commission to propose it. These processes have already been reviewed 
in connection with the Danish-Netherlands contention of an a priori neces- 
sity for equidistance, and the Court considers this review sufficient for 
present purposes also, in order to show that the principle of equidistance, 
as it now figures in Article 6 of the Convention, was proposed by the 
Commission with considerable hesitation, somewhat on an experimental 
basis, at most de lege ferenda, and not at all de lege lata or as an emerging 
rule of customary international law. This is clearly not the sort of founda- 
tion on which Article 6 of the Convention could be said to have reflected 
or erystallized such a rule. 

68. The foregoing conclusion receives significant confirmation from the 
fact that Article 6 is one of those in respect of which, under the reserva- 
tions article of the Convention (Article 12) reservations may be made by 
any State on signing, ratifying or acceding,—for, speaking generally, it 
is a characteristic of purely conventional rules and obligations that, in 
regard to them, some faculty of making unilateral reservations may, within 
certain limits, be admitted ;—whereas this cannot be so in the case of gen- 
eral or customary law rules and obligations which, by their very nature, 
must have equal force for all members of the international community, 
and cannot therefore be the subject of any right of unilateral exclusion 
exercisable at will by any one of them in its own favour. Consequently, 
it is to be expected that when, for whatever reason, rules or obligations of 
this order are embodied, or are intended to be reflected in certain pro- 
visions of a convention, such provisions will figure amongst those in re- 
spect of which a right of unilateral reservation is not conferred, or is 
excluded. This expectation is, in principle, fulfilled by Article 12 of the 
Geneva Continental Shelf Convention, which permits reservations to be 
made to all the articles of the Convention ‘‘other than to Articles 1 to 3 
inclusive’’—these three Articles being the ones which, it is clear, were 
then regarded as reflecting, or as crystallizing, received or at least emergent 
rules of customary international law relative to the continental shelf, 
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amongst them the question of the seaward extent of the shelf; the juridical 
character of the coastal State’s entitlement; the nature of the rights exer- 
cisable; the kind of natural resources to which these relate; and the preser- 
vation intact of the legal status as high seas of the waters over the shelf, 
and the legal status of the superjacent air-space. 

64. The normal inference would therefore be that any articles that do 
not figure among those excluded from the faculty of reservation under 
Article 12, were not regarded as declaratory of previously existing or 
emergent rules of law; and this is the inference the Court in fact draws in 
respect of Article 6 (delimitation), having regard also to the attitude of 
the International Law Commission to this provision, as already described 
in general terms. Naturally this would not of itself prevent this provision 
from eventually passing into the general corpus of customary interna- 
tional law by one of the processes considered in paragraphs 70-81 below. 
But that is not here the issue. What is now under consideration is whether 
it originally figured in the Convention as such a rule. 

65. It has however been suggested that the inference drawn at the be- 
ginning of the preceding paragraph is not necessarily warranted, seeing 
that there are certain other provisions of the Convention, also not excluded 
from the faculty of reservation, but which do undoubtedly in principle 
relate to matters that lie within the field of received customary law, such 
as the obligation not to impede the laying or maintenance of submarine 
cables or pipelines on the continental shelf seabed (Article 4), and the 
general obligation not unjustifiably to interfere with freedom of naviga- 
tion, fishing, and so on (Article 5, paragraphs 1 and 6). These matters 
however, all relate to or are consequential upon principles or rules of 
general maritime law, very considerably ante-dating the Convention, and 
not directly connected with but only incidental to continental shelf rights 
as such. They were mentioned in the Convention, not in order to declare 
or confirm their existence, which was not necessary, but simply to ensure 
that they were not prejudiced by the exercise of continental shelf rights 
as provided for in the Convention. Another method of drafting might 
have clarified the point, but this cannot alter the fact that no reservation 
could release the reserving party from obligations of general maritime law 
existing outside and independently of the Convention, and especially ob- 
ligations formalized in Article 2 of the contemporaneous Convention on 
the High Seas, expressed by its preamble to be declaratory of established 
principles of international law. 

66. Article 6 (delimitation) appears to the Court to be in a different 
position. It does directly relate to continental shelf rights as such, rather 
than to matters incidental to these; and since it was not, as were Articles 
1 to 3, excluded from the faculty of reservation, it is a legitimate inference 
that it was considered to have a different and less fundamental status and 
not, like those Articles, to reflect pre-existing or emergent customary law. 
It was however contended on behalf of Denmark and the Netherlands that 
the right of reservation given in respect of Article 6 was not intended to 
be an unfettered right, and that in particular it does not extend to effect- 
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ing a total exclusion of the equidistance principle of delimitation,—for, so 
it was claimed, delimitation on the basis of that principle is implicit in 
Articles 1 and 2 of the Convention, in respect of which no reservations are 
permitted. Hence the right of reservation under Article 6 could only be 
exercised in a manner consistent with the preservation of at least the basic 
principle of equidistance. In this connection it was pointed out that, of 
the no more than four reservations so far entered in respect of Article 6, 
one at least of which was somewhat far-reaching, none has purported to 
effect such a total exclusion or denial. 

67. The Court finds this argument unconvincing for a number of rea- 
sons. In the first place, Articles 1 and 2 of the Geneva Convention do 
not appear to have any direct connection with inter-State delimitation as 
such. Article 1 is concerned only with the outer, seaward, limit of the 
shelf generally, not with boundaries between the shelf areas of opposite or 
adjacent States. Article 2 is equally not concerned with such boundaries. 
The suggestion seems to be that the notion of equidistance is implicit in 
the reference in paragraph 2 of Article 2 to the rights of the coastal State 
over its continental shelf being ‘‘exclusive’’. So far as actual language 
is concerned this interpretation is clearly incorrect. The true sense of 
the passage is that in whatever areas of the continental shelf a coastal 
State has rights, those rights are exclusive rights, not exercisable by any 
other State. But this says nothing as to what in fact are the precise areas 
in respect of which each coastal State possesses these exclusive rights. 
This question, which can arise only as regards the fringes of a coastal 
State’s shelf area is, as explained at the end of paragraph 20 above, ex- 
actly what falls to be settled through the process of delimitation, and this 
is the sphere of Article 6, not Article 2. 

68. Secondly, it must be observed that no valid conclusions can be drawn 
from the fact that the faculty of entering reservations to Article 6 has 
been exercised only sparingly and within certain limits. This is the affair 
exclusively of those States which have not wished to exercise the faculty, 
or which have been content to do so only to a limited extent. Their action 
or inaction cannot affect the right of other States to enter reservations to 
whatever is the legitimate extent of the right. 

69. In the light of these various considerations, the Court reaches the 
conclusion that the Geneva Convention did not embody or crystallize any 
pre-existing or emergent rule of customary law, according to which the 
delimitation of continental shelf areas between adjacent States must, un- 
less the Parties otherwise agree, be carried out on an equidistance-special 
circumstances basis. A rule was of course embodied in Article 6 of the 
Convention, but as a purely conventional rule. Whether it has since ac- 
quired a broader basis remains to be seen: qua conventional rule however, 
as has already been concluded, it is not opposable to the Federal Republie. 

70. The Court must now proceed to the last stage in the argument put 
forward on behalf of Denmark and the Netherlands. This is to the effect 
that even if there was at the date of the Geneva Convention no rule of 
customary international law in favour of the equidistance principle, and 
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no such rule was crystallized in Article 6 of the Convention, nevertheless 
such a rule has come into being since the Convention, partly because of its - 
own impact, partly on the basis of subsequent State practice,—and that 
this rule, being now a rule of customary international law binding on all 
States, including therefore the Federal Republic, should be declared ap- 
plicable to the delimitation of the boundaries between the Parties’ respec- 
tive continental shelf areas in the North Sea. 

71. In so far as this contention is based on the view that Article 6 of 
the Convention has had the influence, and has produced the effect, 
deseribed, it clearly involves treating that Article as a norm-creating 
provision which has constituted the foundation of, or has generated a 
rule which, while only conventional or contractual in its origin, has since 
passed into the general corpus of mternational law, and is now accepted 
as such by the opinio juris, so as to have become binding even for countries 
which have never, and do not, become parties to the Convention. There 
is no doubt that this process is a perfectly possible one and does from 
time to time occur: it constitutes indeed one of the recognized methods 
by which new rules of customary international law may be formed. At 
the same time this result is not lightly to be regarded as having heen 
attained. 

72. It would in the first place be necessary that the provision concerned 
should, at all events potentially, be of a fundamentally norm-creating 
character such as could be regarded as forming the basis of a general rule 
of law. Considered im abstracto the equidistance principle might be said 
to fulfil this requirement. Yet in the particular form in which it is em- 
bodied in Article 6 of the Geneva Convention, and having regard to the 
relationship of that Article to other provisions of the Convention, this 
must be open to some doubt. In the first place, Article 6 is so framed 
as to put second the obligation to make use of the equidistance method, 
causing it to come after a primary obligation to effect delimitation by 
agreement. Such a primary obligation constitutes an unusual preface to 
what is claimed to be a potential general rule of law. Without attempting 
to enter into, still less pronounce upon any question of jus cogens, it is 
well understood that, in practice, rules of international law can, by agree- 
ment, be derogated from in particular cases, or as between particular par- 
ties,—but this is not normally the subject of any express provision, as it is 
in Article 6 of the Geneva Convention. Secondly the part played by the 
notion of special circumstances relative to the principle of equidistance as 
embodied in Article 6, and the very considerable, still unresolved contro- 
versies as to the exact meaning and scope of this notion, must raise further 
doubts as to the potentially norm-creating character of the rule. Finally, 
the faculty of making reservations to Article 6, while it might not of itself 
prevent the equidistance principle being eventually received as general 
law, does add considerably to the difficulty of regarding this result as 
having been brought about (or being potentially possible) on the basis of 
the Convention: for so long as this faculty continues to exist, and is not 
the subject of any revision brought about in consequence of a request made 
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under Article 13 of the Convention—of which there is at present no official 
indication—it is the Convention itself which would, for the reasons already 
indicated, seem to deny to the provisions of Article 6 the same norm- 
creating character as, for instance, Articles 1 and 2 possess. 

73, With respect to the other elements usually regarded as necessary 
before a conventional rule can be considered to have become a general 
rule of international law, it might be that, even without the passage of 
any considerable period of time, a very widespread and representative 
participation in the convention might suffice of itself, provided it included 
that of States whose interests were specially affected. In the present case 
however, the Court notes that, even if allowance is made for the existence 
of a number of States to whom participation in the Geneva Convention 
is not open, or which, by reason for instance of being land-locked States, 
would have no interest in becoming parties to it, the number of ratifica- 
tions and accessions so far secured is, though respectable, hardly sufficient. 
That non-ratification may sometimes be due to factors other than active 
disapproval of the convention concerned can hardly constitute a basis on 
which positive acceptance of its principles can be implied: the reasons are 
speculative, but the facts remain. 

74. As regards the time element, the Court notes that it is over ten 
years since the Convention was signed, but that it is even now less than 
five since it came into force in June 1964, and that when the present 
proceedings were brought it was less than three years, while less than 
one had elapsed at the time when the respective negotiations between the 
Federal Republic and the other two Parties for a complete delimitation 
broke down on the question of the application of the equidistance principle. 
Although the passage of only a short period of time is not necessarily, 
or of itself, a bar to the formation of a new rule of customary international 
law on the basis of what was originally a purely conventional rule, an 
indispensable requirement would be that within the period in question, 
short though it might be, State practice, Including that of States whose 
interests are specially affected, should have been both extensive and vir- 
tually uniform in the sense of the provision invoked;—and should more- 
over have occurred in such a way as to show a general recognition that 
a rule of law or legal obligation is involved. 

75. The Court must now consider whether State practice in the matter 
of continental shelf delimitation has, subsequent to the Geneva Conven- 
tion, been of such a kind as to satisfy this requirement. Leaving aside 
eases which, for various reasons, the Court does not consider to be reliable 
guides as precedents, such as delimitations effected between the present 
Parties themselves, or not relating to international boundaries, some 
fifteen cases have been cited in the course of the present proceedings, 
occurring mostly since the signature of the 1958 Geneva Convention, in 
which continental shelf boundaries have been delimited according to the 
equidistance principle—in the majority of the cases by agreement, in a 
few others unilaterally—or else the delimitation was foreshadowed but 
has not yet been carried out. Amongst these fifteen are the four North 
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Sea delimitations United Kingdom/Norway-Denmark-Netherlands, and 
Norway/Denmark already mentioned in paragraph 4 of this Judgment. 
But even if these various cases constituted more than a very small propor- 
tion of those potentially calling for delimitation in the world as a whole, 
the Court would not think it necessary to enumerate or evaluate them 
separately, since there are, æ priori, several grounds which deprive them 
of weight as precedents in the present context. 

76. To begin with, over half the States concerned, whether acting 
unilaterally or conjointly, were or shortly became parties to the Geneva 
Convention, and were therefore presumably, so far as they were con- 
cerned, acting actually or potentially in the application of the Convention. 
From their action no inference could legitimately be drawn as to the 
existence of a rule of customary international law in favour of the equi- 
distance principle. As regards those States, on the other hand, which 
were not, and have not become parties to the Convention, the basis of 
their action can only be problematical and must remain entirely specula- 
tive. Clearly, they were not applying the Convention. But from that 
no inference could justifiably be drawn that they believed themselves to 
be applying a mandatory rule of customary international law. There 
is not a shred of evidence that they did and, as has been seen (paragraphs 
22 and 28), there is no lack of other reasons for using the equidistance 
method, so that acting, or agreeing to act in a certain way, does not of 
itself demonstrate anything of a juridical nature. 

77, The essential point in this connection—and it seems necessary to 
stress it—is that even if these instances of action by non-parties to the 
Convention were much more numerous than they in fact are, they would 
not, even in the aggregate, suffice in themselves to constitute the opinio 
juris ;—for, in order to achieve this result, two conditions must be ful- 
filled. Not only must the acts concerned amount to a settled practice, 
but they must also be such, or be carried out in such a way, as to be 
evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of law requiring it. The need for such a belief, i.e., the 
existence of a subjective element, is implicit in the very notion of the 
opinio juris sive necessitatis. The States concerned must therefore feel 
that they are conforming to what amounts to a legal obligation. The 
frequency, or even habitual character of the acts is not in itself enough. 
There are many international acts, e.g., in the field of ceremonial and 
protocol, which are performed almost invariably, but which are motivated 
only by considerations of courtesy, convenience or tradition, and not by 
any sense of legal duty. 

78. In this respect the Court follows the view adopted by the Permanent 
Court of International Justice in the Lotus case, as stated in the following 
passage, the principle of which is, by analogy, applicable almost word for 
word, mutatis mutandis, to the present case (P.C.I.J., Series A, No. 10, 
1927, at p. 28): 
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“Even if the rarity of the judicial decisions to be found... were 
sufficient to prove .. . the circumstance alleged .. ., it would merely 
show that States had often, in practice, abstained from instituting 
criminal proceedings, and not that they recognized themselves as being 
obliged to do so; for only if such abstention were based on their being 
conscious of having a duty to abstain would it be possible to speak of an 
international custom. The alleged fact does not allow one to infer 
that States have been conscious of having such a duty; on the other 
hand, ... there are other circumstances calculated to show that the 
contrary is true.” 


Applying this dictum to the present case, the position is simply that in 
certain cases—not a great number—the States concerned agreed to draw 
or did draw the boundaries concerned according to the principle of 
equidistanee. There is no evidence that they so acted because they felt 
legally compelled to draw them in this way by reason of a rule of custom- 
ary law obliging them to do so—especially considering that they might 
have been motivated by other obvious factors. 

79. Finally, it appears that in almost all of the cases cited, the delimi- 
tations concerned were median-line delimitations between opposite States, 
not lateral delimitations between adjacent States. For reasons which 
have already been given (paragraph 57) the Court regards the case 
of median-line delimitations between opposite States as different in various 
respects, and as being sufficiently distinct not to constitute a precedent 
for the delimitation of lateral boundaries. In only one situation discussed 
by the Parties does there appear to have been a geographical configuration 
which to some extent resembles the present one, in the sense that a 
number of States on the same coastline are grouped around a sharp curve 
or bend of it. No complete delimitation in this area has however yet 
been carried out. But the Court is not concerned to deny to this case, 
or any other of those cited, all evidential value in favour of the thesis 
of Denmark and the Netherlands. It simply considers that they are in- 
conelusive, and insufficient to bear the weight sought to be put upon them 
as evidence of such a settled practice, manifested in such circumstances, 
as would justify the inference that delimitation according to the principle 
of equidistance amounts to a mandatory rule of customary international 
law,—more particularly where lateral delimitations are concerned. 

80. There are of course plenty of cases (and a considerable number were 
cited) of delimitations of waters, as opposed to seabed, being carried out 
on the basis of equidistance—mostly of internal waters (lakes, rivers, 
etc.), and mostly median-line cases. The nearest analogy is that of ad- 
jacent territorial waters, but as already explained (paragraph 59) the 
Court does not consider this case to be analogous to that of the continental 
shelf, 

81. The Court accordingly concludes that if the Geneva Convention 
was not in its origins or inception declaratory of a mandatory rule of 
customary international law enjoining the use of the equidistance prin- 
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ciple for the delimitation of continental shelf areas between adjacent 
States, neither has its subsequent effect been constitutive of such a rule; 
and that State practice up-to-date has equally been insufficient for the 
purpose. 

82. The immediately foregoing conclusion, coupled with that reached 
earlier (paragraph 56) to the effect that the equidistance principle could 
not be regarded as being a rule of law on any a priori basis of logical neces- 
sity deriving from the fundamental theory of the continental shelf, leads 
to the final conclusion on this part of the case that the use of the equi- 
distance method is not obligatory for the delimitation of the areas con- 
cerned in the present proceedings. In these circumstances, it becomes 
unnecessary for the Court to determine whether or not the configuration 
of the German North Sea coast constitutes a ‘‘special cireumstance’’ for 
the purposes either of Article 6 of the Geneva Convention or of any rule 
of customary international law,—since once the use of the equidistance 
method of delimitation is determined not to be obligatory in any event, 
it ceases to be legally necessary to prove the existence of special cireum- 
stances in order to justify not using that method. 

83. The legal situation therefore is that the Parties are under no obliga- 
tion to apply either the 1958 Convention, which is not opposable to the 
Federal Republic, or the equidistance method as a mandatory rule of 
customary law, which it is not. But as between States faced with an issue 
concerning the lateral delimitation of adjacent continental shelves, there 
are still rules and principles of law to be applied; and in the present ease 
it is not the fact either that rules are lacking, or that the situation is one 
for the unfettered appreciation of the Parties. Equally, it is not the case 
that if the equidistance principle is not a rule of law, there has to be as 
an alternative some other single equivalent rule. 

84. As already indicated, the Court is not called upon itself to delimit 
the areas of continental shelf appertaining respectively to each Party, 
and in consequence is not bound to prescribe the methods to be employed 
for the purposes of such a delimitation. The Court has to indicate to 
the Parties the principles and rules of law in the light of which the methods 
for eventually effecting the delimitation will have to be chosen. The 
Court will discharge this task in such a way as to provide the Parties 
with the requisite directions, without substituting itself for them by means 
of a detailed indication of the methods to be followed and the factors to 
be taken into account for the purposes of a delimitation the carrying out 
of which the Parties have expressly reserved to themselves. 

85. It emerges from the history of the development of the legal régime 
of the continental shelf, which has been reviewed earlier, that the essential 
reason why the equidistance method is not to be regarded as a rule of 
law is that, if it were to be compulsorily applied in all situations, this 
would not be consonant with certain basic legal notions which, as has 
been observed in paragraphs 48 and 55, have from the beginning reflected 
the opinio juris in the matter of delimitation; those principles being that 
delimitation must be the object of agreement between the States eon- 
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cerned, and that such agreement must be arrived at in accordance with 
equitable principles. On a foundation of very general precepts of justice 
and good faith, actual rules of law are here involved which govern the 
delimitation of adjacent continental shelves—that is to say, rules binding 
upon States for all delimitations ;—in short, it is not a question of apply- 
ing equity simply as a matter of abstract justice, but of applying a rule 
of law which itself requires the application of equitable principles, in 
accordance with the ideas which have always underlain the development 
of the legal régime of the continental shelf in this field, namely: 


(a) the parties are under an obligation to enter into negotiations with a 
view to arriving at an agreement, and not merely to go through a 
formal process of negotiation as a sort of prior condition for the 
automatic application of a certain method of delimitation in the 
absence of agreement; they are under an obligation so to conduct 
themselves that the negotiations are meaningful, which will not be 
the case when either of them insists upon its own position without 
contemplating any modification of it; 

(b) the parties are under an obligation to act in such a way that, in the 
particular case, and taking all the circumstances into account, 
equitable principles are applied,—-for this purpose the equidistance 
method can be used, but other methods exist and may be employed, 
alone or in combination, according to the areas involved; 

(c) for the reasons given in paragraphs 43 and 44, the continental shelf 
of any State must be the natural prolongation of its land territory 
and must not encroach upon what is the natural prolongation of the 
territory of another State. 


86. It is now necessary to examine these rules more closely, as also 
certain problems relative to their application. So far as the first rule is 
concerned, the Court would recall not only that the obligation to nego- 
tiate which the Parties assumed by Article 1, paragraph 2, of the Special 
Agreements arises out of the Truman Proclamation, which, for the reasons 
given in paragraph 47, must be considered as having propounded the 
rules of law in this field, but also that this obligation merely constitutes 
a special application of a principle which underlies all international 
relations, and which is moreover recognized in Article 33 of the Charter 
of the United Nations as one of the methods for the peaceful settlement 
of international disputes. There is no need to insist upon the fundamental 
character of this method of settlement, except to point out that it is 
emphasized by the observable fact that judicial or arbitral settlement is 
not universally accepted. 

87. As the Permanent Court of International Justice said in its Order 
of 19 August 1929 in the ease of the Free Zones of Upper Savoy and the 
District of Gex, the judicial settlement of international disputes ‘‘is simply 
an alternative to the direct and friendly settlement of such disputes be- 
tween the parties’? (P.C.IJ., Series A, No. 22, at p. 18). Defining 
the content of the obligation to negotiate, the Permanent Court, in its 
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Advisory Opinion in the case of Railway Traffic between Lithuania and 
Poland, said that the obligation was ‘‘not only to enter into negotiations 
but also to pursue them as far as possible with a view to concluding 
agreements’’, even if an obligation to negotiate did not imply an obliga- 
tion to reach agreement (P.C.IJ., Series A/B, No. 42, 1931, at p. 116). 
in the present case, it needs to be observed that whatever the details of 
the negotiations carried on in 1965 and 1966, they failed of their purpose 
because the Kingdoms of Denmark and the Netherlands, convinced that 
the equidistance principle alone was applicable, in consequence of a rule 
binding upon the Federal Republic, saw no reason to depart from that 
rule; and equally, given the geographical considerations stated in the last 
sentence of paragraph 7 above, the Federal Republie could not accept 
the situation resulting from the application of that rule. So far therefore 
the negotiations have not satisfied the conditions indicated in paragraph 
85 (a), but fresh negotiations are to take place on the basis of the present 
Judgment. 

88. The Court comes next to the rule of equity. The legal basis of that 
rule in the particular case of the delimitation of the continental shelf as 
between adjoining States has already been stated. It must however be 
noted that the rule rests also on a broader basis. Whatever the legal 
reasoning of a court of justice, its decisions must by definition be just, 
and therefore in that sense equitable. Nevertheless, when mention is 
made of a court dispensing justice or declaring the law, what is meant is 
that the decision finds its objective justification m considerations lying 
not outside but within the rules, and in this field it is precisely a rule of 
law that calls for the application of equitable principles. There is con- 
sequently no question in this case of any decision ex aequo et bono, such 
as would only be possible under the conditions prescribed by Article 38, 
paragraph 2, of the Court’s Statute. Nor would this be the first time that 
the Court has adopted such an attitude, as is shown by the following 
passage from the Advisory Opinion given in the case of Judgments of the 
Admimstrative Tribunal of the I.L.0. upon Complaints Made against 
UNESCO (1.0.7. Reports 1956, at p. 100): 


“In view of this the Court need not examine the allegation that 
the validity of the judgments of the Tribunal is vitiated by excess of 
jurisdiction on the ground that it awarded compensation ex aequo et 
bono. It will confine itself to stating that, in the reasons given by 
the Tribunal im support of its decision on the merits, the Tribunal 
said: ‘That redress will be ensured ex aequo et bono by the granting 
to the complainant of the sum set forth below.’ It does not appear 
from the context of the judgment that the Tribunal thereby intended 
to depart from principles of law. The apparent intention was to say 
that, as the precise determination of the actual amount to be awarded 
could not be based on any specific rule of law, the Tribunal fixed what 
the Court, in other circumstances, has deseribed as the true measure 
of compensation and the reasonable figure of such compensation (Corfu 
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Channel case, Judgment of December 15th, 1949, I.C.J. Reports 1949, 
p. 249).”’ 


89. It must next be observed that, in certain geographical circum- 
stances which are quite frequently met with, the equidistance method, 
despite its known advantages, leads unquestionably to inequity, in the 
following sense: 


(a) The slightest irregularity in a coastline is automatically magnified 
by the equidistance line as regards the consequences for the delimi- 
tation of the continental shelf. Thus it has been seen in the case of 
concave or convex coastlines that if the equidistance method is 
employed, then the greater the irregularity and the further from the 
coastline the area to be delimited, the more unreasonable are the 
results produced. So great an exaggeration of the consequences of 
a natural geographical feature must be remedied or compensated 
for as far as possible, being of itself creative of inequity. 

(b) In the ease of the North Sea in particular, where there is no outer 
boundary to the continental shelf, it happens that the claims of 
several States converge, meet and intercross in localities where, 
despite their distance from the coast, the bed of the sea still un- 
questionably consists of continental shelf. A study of these con- 
vergences, as revealed by the maps, shows how inequitable would 
be the apparent simplification brought about by a delimitation 
which, ignoring such geographical circumstances, was based solely 
on the equidistance method. 


90. If for the above reasons equity excludes the use of the equidistance 
method in the present instance, as the sole method of delimitation, the 
question arises whether there is any necessity to employ only one method 
for the purposes of a given delimitation. There is no logical basis for 
this, and no objection need be felt to the idea of effecting a delimitation of 
adjoining continental shelf areas by the concurrent use of various methods. 
The Court has already stated why it considers that the international 
law of continental shelf delimitation does not involve any imperative rule 
and permits resort to various principles or methods, as may be appropriate, 
or a combination of them, provided that, by the application of equitable 
principles, a reasonable result is arrived at. 

91. Equity does not necessarily imply equality. There can never be 
any question of completely refashioning nature, and equity does not require 
that a State without access to the sea should be allotted an area of con- 
tinental shelf, any more than there could be a question of rendering the 
situation of a State with an extensive coastline similar to that of a State 
with a restricted coastline. Equality is to be reckoned within the same 
plane, and it is not such natural inequalities as these that equity could 
remedy. But in the present case there are three States whose North Sea 
coastlines are in fact comparable in length and which, therefore, have 
been given broadly equal treatment by nature except that the configuration 
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of one of the coastlines would, if the equidistance method is used, deny 
to one of these States treatment equal or comparable to that given the 
other two. Here indeed is a case where, in a theoretical situation of 
equality within the same order, an inequity is created. What is un- 
acceptable in this instance is that a State should enjoy continental shelf 
rights considerably different from those of its neighbours merely because 
in the one case the coastline is roughly convex in form and in the other 
it is markedly concave, although those coastlines are comparable in length. 
It is therefore not a question of totally refashioning geography whatever 
the facts of the situation but, given a geographical situation of quasi- 
equality as between a number of States, of abating the effects of an inci- 
dental special feature from which an unjustifiable difference of treatment 
could result. 

92. It has however been maintained that no one method of delimitation 
can prevent such results and that all can lead to relative injustices. This 
argument has in effect already been dealt with. It can only strengthen 
the view that it is necessary to seek not one method of delimitation but 
one goal. It is in this spirit that the Court must examine the question of 
how the continental shelf can be delimited when it is in fact the case that 
the equidistance principle does not provide an equitable solution. As the 
operation of delimiting is a matter of determining areas appertaining to 
different jurisdictions, it is a truism to say that the determination must be 
equitable; rather is the problem above all one of defining the means where- 
by the delimitation can be carried out in such a way as to be recognized 
as equitable. Although the Parties have made it known that they intend 
to reserve for themselves the application of the principles and rules laid 
down by the Court, it would, even so, be insufficient simply to rely on the 
rule of equity without giving some degree of indication as to the possible 
ways in which it might be applied in the present case, it being understood 
that the Parties will be free to agree upon one method rather than an- 
other, or different methods if they so prefer. 

93. In fact, there is no legal limit to the considerations which States 
may take account of for the purpose of making sure that they apply 
equitable procedures, and more often than not it is the balancing-up of 
all such considerations that will produce this result rather than reliance 
on one to the exclusion of all others. The problem of the relative weight 
to be accorded to different considerations naturally varies with the circum- 
stances of the case. 

94. In balancing the factors in question it would appear that various 
aspects must be taken into account. Some are related to the geological, 
others to the geographical aspect of the situation, others again to the 
idea of the unity of any deposits. These criteria, though not entirely 
precise, can provide adequate bases for decision adapted to the factual 
situation. 

95. The institution of the continental shelf has arisen out of the recog- 
nition of a physical fact; and the link between this fact and the law, with- 
out which that institution would never have existed, remains an important 
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element for the application of its legal régime. The continental shelf is, 
by definition, an area physically extending the territory of most coastal 
States into a species of platform which has attracted the attention first 
of geographers and hydrographers and then of jurists. The importance 
of the geological aspect is emphasized by the care which, at the beginning 
of its investigation, the International Law Commission took to acquire 
exact information as to its characteristics, as can be seen in particular 
from the definitions to be found on page 131 of Volume I of the Yearbook 
of the International Law Comnussion for 1956. The appurtenance of the 
shelf to the countries in front of whose coastlines it lies, is therefore a 
fact, and it can be useful to consider the geology of that shelf in order 
to find out whether the direction taken by certain configurational features 
should influence delimitation because, in certain localities, they point-up 
the whole notion of the appurtenance of the continental shelf to the State 
whose territory it does in fact prolong. 

96. The doctrine of the continental shelf is a recent instance of en- 
eroachment on maritime expanses which, during the greater part of 
history, appertained to no-one. The contiguous zone and the continental 
shelf are in this respect concepts of the same kind. In both instances the 
principle is applied that the land dominates the sea; it is consequently 
necessary to examine closely the geographical configuration of the coast- 
lines of the countries whose continental shelves are to be delimited. This 
is one of the reasons why the Court does not consider that markedly 
pronounced configurations can be ignored; for, since the land is the legal 
source of the power which a State may exercise over territorial extensions 
to seaward, it must first be clearly established what features do in fact 
constitute such extensions. Above all is this the case when what is in- 
volved is no longer areas of sea, such as the contiguous zone, but stretches 
of submerged land; for the legal régime of the continental shelf is that 
of a soil and a subsoil, two words evocative of the land and not of the sea. 

97. Another factor to be taken into consideration in the delimitation 
of areas of continental shelf as between adjacent States is the unity of 
any deposits. The natural resources of the subsoil of the sea in those parts 
which consist of continental shelf are the very object of the legal régime 
established subsequent to the Truman Proclamation. Yet it frequently 
occurs that the same deposit lies on both sides of the line dividing a con- 
tinental shelf between two States, and since it is possible to exploit such 
a deposit from either side, a problem immediately arises on account of 
the risk of prejudicial or wasteful exploitation by one or other of the 
States concerned. To look no farther than the North Sea, the practice 
of States shows how this problem has been dealt with, and all that is 
needed is to refer to the undertakings entered into by the coastal States 
of that sea with a view to ensuring the most efficient exploitation or the 
apportionment of the products extracted—(see in particular the agree- 
ment of 10 March 1965 between the United Kingdom and Norway, Article 
4; the agreement of 6 October 1965 between the Netherlands and the 
United Kingdom relating to ‘‘the exploitation of single geological struc- 
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tures extending across the dividing line on the continental shelf under 
the North Sea’’; and the agreement of 14 May 1962 between the Federal 
Republic and the Netherlands concerning a joint plan for exploiting the 
natural resources underlying the area of the Ems Estuary where the 
frontier between the two States has not been finally delimited.) The 
Court does not consider that unity of deposit constitutes anything more 
than a factual element which it is reasonable to take into consideration 
in the course of the negotiations for a delimitation. The Parties are 
fully aware of the existence of the problem as also of the possible ways of 
solving it. 

98. A final factor to be taken account of is the element of a reasonable 
degree of proportionality which a delimitation effected according to 
equitable principles ought to bring about between the extent of the con- 
tinental shelf appertaining to the States concerned and the lengths of 
their respective coastlines,—these being measured according to their gen- 
eral direction in order to establish the necessary balance between States 
with straight, and those with markedly concave or convex coasts, or to 
reduce very irregular coastlines to their truer proportions. The choice 
and application of the appropriate technical methods would be a matter 
for the parties. One method discussed in the course of the proceedings, 
under the name of the principle of the coastal front, consists in drawing 
a straight baseline between the extreme points at either end of the coast 
concerned, or in some cases a series of such lines. Where the parties 
wish to employ in particular the equidistance method of delimitation, the 
establishment of one or more baselines of this kind can play a useful part 
in eliminating or diminishing the distortions that might result from the 
use of that method. 

99. In a sea with the particular configuration of the North Sea, and 
in view of the particular geographical situation of the Parties’ coastlines 
upon that sea, the methods chosen by them for the purpose of fixing the 
delimitation of their respective areas may happen in certain localities to 
lead to an overlapping of the areas appertaining to them. The Court 
considers that such a situation must be accepted as a given fact and 
resolved either by an agreed, or failing that by an equal division of the 
overlapping areas, or by agreements for joint exploitation, the latter 
solution appearing particularly appropriate when it is a question of 
preserving the unity of a deposit. 

100. The Court has examined the problems raised by the present case 
in its own context, which is strictly that of delimitation. Other questions 
relating to the general legal régime of the continental shelf, have been 
examined for that purpose only. This régime furnishes an example of a 
legal theory derived from a particular source that has secured a general 
following. As the Court has recalled in the first part of its Judgment, it 
was the Truman Proclamation of 28 September 1945 which was at the 
origin of the theory, whose special features reflect that origin. It would. 
therefore not be in harmony with this history to over-systematize a 
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pragmatic construct the developments of which have occurred within a 
relatively short space of time. 

101. For these reasons, 

Tar Court, 

by eleven. votes to six,’ 

finds that, in each case, 

(A) the use of the equidistance method of delimitation not being obliga- 
tory as between the Parties; and 

(B) there being no other single method of delimitation the use of 
which is in all circumstances obligatory ; 

(C) the principles and rules of international law applicable to the 
delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain to each of them beyond the partial 
boundary determined by the agreements of 1 December 1964 and 9 June 
1965, respectively, are as follows: | 


(1) delimitation is to be effected by agreement in accordance with equi- 
table principles, and taking account of all the relevant circumstances, 
in such a way as to leave as much as possible to each Party all those 
parts of the continental shelf that constitute a natural prolongation 
of its land territory into and under the sea, without encroachment 
on the natural prolongation of the land territory of the other; 

(2) if, in the application of the preceding sub-paragraph, the delimitation 
leaves to the Parties areas that overlap, these are to be divided between 
them in agreed proportions or, failing agreement, equally, unless they 
decide on a régime of joint jurisdiction, user, or exploitation for the 
zones of overlap or any part of them; 


(D) in the course of the negotiations, the factors to be taken into 
account are to include: 


(1) the general configuration of the coasts of the Parties, as well as the 
presence of any special or unusual features; 

(2) so far as known or readily ascertainable, the physical and geological 
structure, and natural resources, of the continental shelf areas in- 
volved ; 

(3) the element of a reasonable degree of proportionality, which a delimi- 
tation carried out in accordance with equitable principles ought to 
bring about between the extent of the continental shelf areas apper- 
taming to the coastal State and the length of its coast measured in 
the general direction of the coastline, account being taken for this 
purpose of the effects, actual or prospective, of any other continental 
shelf delimitations between adjacent States in the same region.® 


5 The dissenting judges were Judge Bengzon, who made a brief statement that Article 
6 of the Geneva Convention was applicable; and Vice President Koretsky, Judges 
Tanaka, Morelli, and Lachs, and Judge ad hoc Sgrensen, each of whom gave dissenting 
opinions. 

8 Judge Sir Muhammad Zafrulla Khan concurred but made a brief declaration. 
President Bustamante y Rivero, and Judges Jessup, Padilla Nervo and Ammoun con- 
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[Judge ZAFRULLAH KHAN’s concurring declaration emphasized that the 
Continental Shelf Convention did not apply, and that the principle of 
equidistance was no part of the continental shelf doctrine. Though con- 
curring, President BUSTAMANTE Y RIVERO expressed doubts as to paragraph 
59 of the Court’s opinion. He added that ‘‘The concept... of ‘natural 
prolongation’ of the land territory of the coastal State implies, as an 
obvious logical necessity, a relationship of proportionality between the 
length of the coastline of the land territory of a State and the extent of 
the continental shelf appertaining to such land territory.’’ He suggested 
that, instead of low-water mark, ‘‘A more stable baseline must be found 
and it might be obtained by measuring the length of the coastline accord- 
ing to its general direction, by means of a straight line drawn between the 
two extreme points of the marine frontier of the State concerned.’’ 

Judge JESsUP’s individual concurring opinion thought more attention 
should be given the ‘‘realities’’ of the ‘‘just and equitable share,” empha- 
sizing ‘‘known or probable existence of deposits of oil and gas in that 
seabed.” He said: ‘‘It is of course true that there is no rule of inter- 
national Jaw which requires States surrounding an area such as the 
North Sea to delimit their respective sections of the continental shelf in 
such a way as to apportion to each State a ‘fair share’ of the mineral 
resources on or in that shelf. Such a rule would be impossible of applica- 
tion since it would require as a condition precedent precise knowledge of 
the location and size or productivity of all parts of the area.’’ Although 
the equidistance method was not mandatory by international law, the 
Court must assume that the Parties have acted in good faith, and should 
not regard as void licenses or concessions previously granted by Denmark 
or The Netherlands in reliance upon their mutual delimitation agreement 
of March 31, 1966. Where claims overlap, either agreecl division or joint 
exploitation might be appropriate. Judge Jessup hoped that what he 
referred to as his ‘‘detailed, and largely factual, analysis,’’ even if if did 
not ‘‘reveal an emerging rule of international law, may at least be regarded 
as an elaboration of the factors to be taken into account in the negotiations 
now to be undertaken by the Parties. Beyond that, I hope it may con- 
tribute to further understanding of the principles of equity which, in the 
words of Judge Manley O. Hudson, are ‘part of the international law 
which it [the Court] must apply.’ ’’? 

Judge PADILLA NERVO, in his concurring Separate Opinion said, inter 
alia: ‘‘In my opinion, Article 6 does not embody a pre-existing accepted 
rule of customary international law, or one which has come to be regarded 
as such. .. . Acts of the Federal Republic which are invoked as evidence 
that it has gone quite a long way toward recognizing the Convention, 
cannot override the fact that it has consistently refused to recognize 
Article 6 and the equidistance method as an expression of a generally 


curred in the result but appended separate opinions. Apparently only Judges Sir 
Gerald Fitzmaurice, Forster, Gros, Petrén, Onyeama, and Judge ad hoc Mosler joined 
in the Judgment of the Court without expressed question or comment. 

7 Diversion of Water from the Meuse, P.C.I.J., Ser. A/B, No. 70, p. 77 (1937). 
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accepted rule of international law and has objected to its applicability 
as against itself. The Federal Republic, like any other State, could 
assert its rights over the continental shelf without relying on the Con- 
vention.’’ He continued: ‘‘The only principle of general international 
law implicit in Article 6 is the obligation to negotiate, since the delimita- 
tion between the continental shelves of adjacent States ‘shall be determined 
by agreement between them.’ The fact that the equidistanee method has 
been followed in several bilateral agreements between neighboring States 
does not mean at all that those States were compelled by the Convention to 
use the equidistance method. It only means that there was agreement 
between them because they considered such a method satisfactory, fair, 
equitable and convenient. They also departed from the equidistance 
method when they agreed to do that.’’ 

Judge AMMOUN concurred in a long opinion, stating: ‘‘I am in agree- 
ment with the majority of the Court in declaring that the equidistance 
method provided for in Article 6, paragraph 2, of the 1958 Convention, 
is not opposable as a rule of treaty law to the Federal Republic of Ger- 
many, and that this rule has also not up to the present time become a rule 
of customary law. On the other hand, I consider that recourse may be 
had to the equidistance method, qualified by special circumstances, as a 
legal rule applicable to the case and derived from a general principle of 
law, namely equity praeter legem.” 

Judge Koretzky summed up his dissenting opinion: ‘‘I consider that 
the principles and rules of international law enshrined in Article 6, para- 
graph 2, of the Convention on the Continental Shelf ought to be applied 
in these cases at least qua general principles and rules of international law. 

‘But even if one does not agree that this provision is applicable in these 
cases in its entirety or in part, it is nevertheless necessary that the prin- 
ciples and rules which are applied in the delimitation of a lateral boundary 
of the continental shelf should have a natural connection with the three 
interconnected principles and rules—agreement, special circumstances, 
equidistance—-which determine the boundaries of a territorial sea. 

‘For, considering that it is a continuation, a natural prolongation of 
the territorial sea (its bed and subsoil), the continental shelf is not un- 
limited in extent, whether seaward or laterally, but lies within limits 
consistently continuing the boundary lines of the territorial sea in accord- 
ance with the same principles, rules and treaty provisions as provided 
the basis for the determination of the territorial sea between the two given 
adjacent States; that is, in these cases, between the Netherlands and the 
Federal Republic of Germany on the one hand and between Denmark and 
the Federal Republic of Germany on the other.’’ 

Judge Tanaka agreed with the majority, that ‘‘The first principle of 
international law to be applied in the delimitation ... is that of obligation 
to enter into negotiations with a view to arriving at an agreement.’’ He 
added that ‘‘The priority of negotiation and agreement is a principle of a 
procedural nature.’’ On the ‘‘substantive’’ question whether the ‘‘equi- 
distance principle or the equitable principle’’ should prevail, he regretted 
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that he could not concur in the Judgment, since he favored the former. He 
said: ‘‘First, the Court recognizes that delimitation by the application of 
the equidistance principle would produce in the present cases an unjust 
and inequitable effect detrimental to the Federal Republic of Germany, 
which is not the case, as [he has shown]... . 

‘Secondly, on this hypothesis, the Court admits in favour of the Federal 
Republic an appeal to higher ideas of law such as justice, equity or equit- 
ableness, and reasonableness, which are self-evident but which, owing to 
their general and abstract character, are unable to furnish any concrete 
eriteria for delimitation in the present cases. Reference to the equitable 
principle is nothing else but begging the question. 

““Thirdly, the factors which may be taken into consideration to carry 
out the equitable principle are of diverse nature and susceptible of dif- 
ferent evaluations. Consequently, it appears extremely doubtful whether 
the negotiations could be expected to achieve a suecessful result, and more 
likely that they would engender new complications and chaos.... 

‘“The important matter in connection with the present cases is that the 
Parties should have a guarantee of being able to terminate the possibly 
endless repetition of detailed negotiations by the final application of the 
equidistance principle. Another important matter should be that, the 
Court by according the equidistance principle the status of a world law 
would make a contribution to the progressive development of mternational 
law.” 

Judge Lacus’ dissenting analysis was that ‘‘the real legal problem with 
which the Court has been confronted is not that of the binding effect of 
the equidistance rule upon the Federal Republic, for this is established, 
but the question of whether there are special circumstances which would 
justify a departure from it in the present cases.” He did not find such 
special circumstances, and concluded: ‘‘The evidence produced in the 
cases before the Court is not in fact sufficient to justify an exemption 
from the rule. It has not been shown that its application would, on ac- 
count of the bend in the coast, expose the Federal Republic to any special 
hardship, impose upon it any undue burdens or create for it any serious 
difficulties. Thus I find no adequate basis for exemption from the equi- 
distance rule.’’ Hence Article 6, paragraph 2, of the Continental Shelf 
Convention should, in his opinion, be applied. 

Judge ad hoc SgRENSEN relied upon Article 6 of the Convention for a 
somewhat different reason, pointing out that the Convention ‘‘belongs to 
a particular category of multilateral conventions, namely those which re- 
sult from the work of the United Nations in the field of codification and 
progressive development of international law.” Even though it could 
hardly be asserted that the Convention ‘‘was nothing more than a re- 
statement of then existing rules of customary international law,’’ he dif- 
fered with the majority in its view of ‘‘minimum conditions for recog- 
nizing that a treaty provision attains the character of a generally accepted 
rule of customary law.” He considered it ‘‘a relevant element that the 
convention has been adopted in the process of codification and develop- 
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ment of international law under the United Nations Charter.’’ He sum- 
marized the decisive considerations as follows: ‘‘The adoption of the Geneva 
Convention on the Continental Shelf was a very significant element in the 
process of creating new rules of international law in a field which urgently 
required legal regulation. The Convention has been ratified or acceded 
to by a quite considerable number of States, and there is no reason to 
believe that the flow of ratifications has ceased. It is significant that the 
States which have become parties to the Convention are fairly represen- 
tative of all geographical regions of the world and of different economic 
and social systems. Not only the contracting parties, but also other States, 
have adapted their action and attitudes so as to conform to the Conven- 
tion. No State which has exercised sovereign rights over its continental 
shelf in conformity with the provisions of the Convention has been met 
with protests by other States. True, there have been certain controversies 
on such questions as the understanding of the term ‘natural resources’ 
and the delimitation of shelf areas between the States concerned. ... In 
general, however, such controversies have revolved on the interpretation 
and application of the provisions of the Convention, rather than the ques- 
tion whether those provisions embody generally applicable rules of inter- 
national law. ...In my opinion, the conclusion may therefore safely be 
drawn that as a result of a continuous process over a quarter of a century, 
the rules embodied in the Geneva Convention on the Continental Shelf 
have now attained the status of generally accepted rules of international 
law.” 8 

Finding no special circumstances for departure from the general rule, 
he declared: ‘‘The fact that this area [the German shelf] would have been 
larger, had it not been for the combined effect of the Netherlands-German 
and Germano-Danish equidistance lines, is immaterial in this context. 
This combined effect is the product of the bend of the German coast as a 
geographical factor, and of the location of the Federal Republic’s land 
frontiers with her neighbours, as a legal and political factor. Had the 
Netherlands—-German frontier lain farther to the west, and the Germano- 
Danish frontier farther to the north, the two equidistance lines would 
have met farther out to sea, or might not have met at all, so that the ‘cut- 
ting-oft’ effect would have been reduced or entirely removed. But the 
Court has to base its findings on the geographical and political factors as 
they are, and not upon comparisons with hypothetical situations. The 
politico-geographical circumstances of coastal States all over the world, 
including those around the North Sea, are extremely different and have 
the effect of producing great inequalities as to the areas of continental 
shelf which each State could claim under the principle of equidistance. 
The special circumstances clauses of Article 6 cannot reasonably be un- 


8 As an aside, Judge Sørensen stated: ‘‘The test of exploitability for determining 
the outer limits of the continental shelf should not be taken to imply that the status of 
the seabed and subsoil of the ocean depths could be governed by the Convention. The 
legal concept of the continental shelf cannot reasonably be understood, even in its 
widest connotation, as extending far beyond the geological eoncept.’?’ 
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derstood as being designed to rectify any such inequalities caused by 
elementary geographical factors in combination with the location of po- 
litical frontiers.’’] 


Recognition of acts of foreign state—German Democratic Republic— 
extraterritorial effect of expropriation decree—recognition of foreign 
law predicated upon compatibility with standards of fairness ob- 
taining in recognizing state—act of state doctrine—Federal Re- 
public of Germany—application of act of state doctrine to acts of 
component part of federal state—status of Wirttemberg—recog- 
nition of state—Umted States recognition polucy—choice of law— 
Trading with the Enemy Act 


CARL Zeiss Stirrune v, V. E. B. CARL ZEISS, JENA. 293 F. Supp. 892. 
U. S. Dist. Ct., S. D. N. Y., November 7, 1968. 


An action for trademark infringement was brought by Carl Zeiss Stif- 
tung, a foundation located in the Federal Republic of Germany, and Zeiss 
Ikon, A. G., a related West German corporation, against V. E. B. Carl 
Zeiss, Jena, a corporation located in the German Democratic Republic, 
and related firms. Both principals claimed to be legally identical with, 
and the successors to, the Abbe Foundation of Jena, which had had ex- 
elusive use of the disputed Zeiss trademarks and trade names until 1949, 
when the Soviet Military Administration in East Germany expropriated 
the commercial facilities and assets of the Foundation, an act which pur- 
ported to extend to all Zeiss trademarks wherever located. After the ex- 
propriation, the official representatives of the original foundation trans- 
ferred their organization to West Germany and carried on their business 
in the name of Carl Zeiss Stiftung. In 1951, the foundation known as 
V. E. B. Carl Zeiss, Jena, was established in Kast Germany and undertook 
to market photographic equipment using trademarks similar to or identical 
with those controlled by Carl Zeiss Stiftung. Judge Mansfield held that 
Carl Zeiss Stiftung was legally identical with and the successor to the 
foundation which had been expropriated in Kast Germany, that this founda- 
tion and related corporations were entitled to sole and exclusive use of 
the trademarks and trade names in dispute in the United States, and that 
V. E. B. Carl Zeiss, Jena, had infringed upon these trademarks and trade 
names and had competed unfairly with the plaintiffs in the United States. 
A final order and judgment in the case was deferred pending trial of the 
issue of damages and of defendants’ counterclaims based upon plaintiffs’ 
alleged violations of the antitrust laws. 

At the outset, Judge Mansfield stated that, in accordance with estab- 
lished United States policy, the expropriation of the Zeiss Foundation in 
Bast Germany would not be recognized as reaching the Zeiss trademarks 
and trade names in the United States, as these constitute property located 
in this country despite the fact that photographic equipment bearing such 
marks or names might be manufactured abroad. Ownership of the dis- 


1969} JUDICIAL DECISIONS 637 


puted United States marks and names was vested in the Abbe Foundation 
and its legal successors: 


Where a juristic entity or personality created by one state has been 
recognized by other states, which permit it to ‘‘do business’’ in their 
respective territories (owning property, making contracts, ete.) so 
that it assumes a status as an international business organization, no 
sound reason appears, in fairness or logic, why termination of its 
existence in the creating state and purported seizure of its assets 
without compensation, should require those other states where its 
property is located to treat its existence as terminated everywhere 
rather than assume sponsorship or recognition of the entity as con- 
tinuing to exist within their borders. Permission to ‘‘do business’’ 
would appear as a matter of international law, to carry the implied 
condition that the entity be treated as continuing for certain purposes 
within the state granting such permission.? 


The choice of law to be applied in the case was somewhat simplified for 
the court in that the Civil Code of the German Reich was accepted by 
both parts of Germany. The Abbe Foundation was controlled by Federal 
law which was administered by the state of the German Federation which 
constituted the domicile of the foundation, that is, the place in which the 
statute of the foundation had been approved. Although the statute of 
the Abbe Foundation forbade the transfer of its domicile, nothing in 
German law prevented the transfer of the foundation to Wiirttemberg in 
circumstances in which the foundation was prevented from functioning 
in its original domicile because of the Soviet expropriation of its assets, 
nor the exercise by Wiirttemberg of the power under Section 87 of the 
German Civil Code to amend the foundation’s statute so as to recognize 
the transfer and to enable the foundation to function in the new domicile 
in a manner compatible with the intentions of the founder. The plaintiffs 
argued that the validity of the Wiirttemberg decrees of 1949 and 1954 
sanctioning this transfer of the foundation, as confirmed by an Act of the 
West German Parliament in 1967, must be recognized by the United 
States under the act of state doctrine, and it followed that their title to 
the trademarks must be recognized. The court agreed that acts of Wiirt- 
temberg came within the compass of the act of state doctrine: 


Whether or not Wuerttemberg, at the times here involved, is con- 
sidered a member state, or land, of some other entity (Germany, West 
Germany, or the American Zone of Occupation), it has possessed 
sufficient attributes of an independent sovereign to qualify as a 
‘‘state’’ within the meaning of the ‘‘act of state’’ doctrine. .. . It 
has had the power to engage in foreign relations with the consent of 
the Government of West Germany and has done so... . Thus Wuert- 
temberg is entitled to sovereign immunity.” 


The defendants’ contention that failure of Württemberg to give the Jena 
foundation an opportunity to be heard before the adoption of the two 
decrees was ‘‘offensive to the publie policy of the United States,’’? was 


1293 F. Supp. 892 at 899. 2 Ibid. 910. 
8 Ibid. 
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rejected by the court on the basis of the act of state doctrine. The de- 
fendants also attacked the validity of the two decrees on the ground that 
Württemberg had attempted thereby to control matters outside its terri- 
torial jurisdiction, that is, the status and domicile of the Jena foundation. 
The court observed that an act of state may apply only within the acting 
state’s territory: 


Thus, although the Wuerttemberg decrees and the German Par- 
hament’s Act of 1967 are not entitled to recognition as acts of state 
to the extent that they purport to terminate the Foundation’s domi- 
cile in East Germany since to that extent they acted extraterritorially, 
they are entitled to such recognition insofar as they acted to give a 
legal status to the Foundation’s de facto existence in West Germany 
as a continuation in the West of the original Zeiss cooperative enter- 
prise, whose remaining commercial assets (worth 80 million marks) 
and personnel were almost entirely within the West’s territorial 
jurisdiction. See comments to §27, Restatement of Foreign Relations 
Law. Although its United States trademarks are deemed to have 
their situs here and a line must be drawn somewhere between the 
direct and indirect territorial consequences of an act of state, the 
Wuerttemberg Decrees and 1967 Law did not purport to adjudicate 
ownership of these marks. They simply recognized that the Founda- 
tion was now located in West Germany. The act of state doctrine is 
not rendered inapplicable because the act involved has some impact 
outside of the territory of the acting state.* 


As the United States recognized West Germany, it followed that “‘... 
the acts in question are entitled to recognition under principles of comity, 
at least for purposes of determining ownership of property having its 
situs in the United States... .’’5 

The defendants attempted to question the constitutionality of the 1967 
Act affirming the Wtirttemberg decrees, arguing that it was essentially an 
Einzelgesetz or special legislation. The court pointed out that as a mat- 
ter of policy American courts will not inquire into the constitutionality 
of foreign laws. The reverse argument was advanced that this law should 
not be recognized in the United States as an act of state because it vio- 
lated American constitutional principles, including the concept of due 
process of law. Judge Mansfield said: 


There is no authority for the proposition that the act of state doc- 
trine applies only to foreign acts that would pass muster under our 
Constitution; on the contrary, foreign laws inimical to our constitu- 
tional principles have been recognized, e.g., Banco Nacional de Cuba 
v. Sabbatino, 376 U. S. 398, 84 5. Ct. 923, 11 L.Ed.2d 804 (1964). 
However, to the extent that principles of comity form a basis for giv- 
ing effect to the 1967 Law, this Court would not be precluded from 
rejecting that Law if it violated our own concept of due process and 
fundamental fairness.® 


Defendants did not, however, advance convincing proof of such violation 
of due process of law. 


4 Ibid. 912. 5 Ibid. 913. 
8 Ibid. 914. Banco Nacional de Cuba v. Sabbatino, 58 A.J.I.L. 779 (1964). 
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Following the line of argument relative to the identification of the Carl 
Zeiss Stiftung with the Abbe Foundation, the court held that the plaintif, 
Zeiss Ikon, A. G., a Dresden corporation which was expropriated by Soviet 
authorities in 1947 and which then transferred its operations to West Ger- 
many, was the owner of the Zeiss Ikon trademarks in the United States. 

The plaintiffs also argued that defendants’ claim to ownership of the 
United States trademarks violated United States policy of non-recognition 
of Kast Germany. With regard to this point, the court observed that 


[ajlthough our Government’s policy of non-recognition has been taken 
into consideration in denying extraterritorial effect to confiscatory 
expropriation or nationalization decrees of an unrecognized foreign 
state, e.g. The Maret, 145 F.2d 431 (8d Cir. 1944); Latvian State 
Cargo & Pass. S. S. Line v. United States, 116 F.Supp. 717, 126 Ct.Cl. 
802 (1953), this Court has not considered itself bound by our non- 
recognition policy to disregard German law as construed by courts 
of East Germany but, on the contrary, has carefully considered de- 
cisions of the East German courts’... . Likewise, in the exercise of 
its discretion, the Court would not be barred by our Government’s 
non-recognition policy from awarding United States trademarks to 
citizens or residents of a non-recognized country found to be the owners 
of them any more than our Government deems itself barred from con- 
ducting trade relations with East Germany and other ‘‘Iron Curtain’”’ 
countries. See Zschernig v. Miller, 389 U. S. 429, 88 S. Ct. 664, 19 
L.Ed.2d 683 (1968)... .8 


Defendants’ claims to the trademarks were also barred by §5(b) of the 
Trading with the Enemy Act (50 U.S.C.App. §1 et seg.) as implemented 
by 8 C.F.R. §507.46, which prohibited transactions by German nationals 
relative to trademarks with situs in the United States unless the Office of 
Alien Property approved such transactions. 

Finally, the court examined at length and rejected the defendants’ argu- 
ments, put forward in support of their defenses and counterclaims, that 
they were entitled to concurrent or joint use of the trademarks or trade 
names because of laches, acquiescence, or abandonment on the part of the 
plaintiffs. The court also dismissed as frivolous defendants’ argument 
that plaintiffs were estopped from questioning defendants’ use of the 
marks and names by the decision in Ercona Camera Corp. v. Rogers, 120 
U.S.P.Q. 100 (D.D.C. 1958), aff’d. 107 U.S.App.D.C. 295, 277 F.2d 94 
(1960).* 


Act of state doctrine—Cuba—cexchange control regulation as act of 
state—effect of Hickenlooper Amendment—sovereign immunity— 
acts jure gestionis—ceffect of Department of State’s conclusion as 
to sovereign immunity of state enterprise 


7? Ibid. 906-907. 

8 Ibid, 915-916. Zschernig v. Miller, 62 A.J.I.L. 971 (1968). 

* Nore: For several earlier European cases involving the Zeiss Foundation, see Carl 
Zeiss, Heidenheim an der Brenz, v. VEB Carl Zeiss Jena and DIA Feinmechanik-Optik, 
German Fed. Sup. Ct., 1957, 53 A.J.I.L. 687 (1959), and cases cited at p. 692 ibid—REn. 
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FRENCH v. Banco Naclonau DE Cusa. 295 N.Y.S. 2d 433, 23 N.Y. 2d 
46. 
Court of Appeals, New York, October 15, 1968. 


An action was brought against Banco Nacional de Cuba for breach of 
contract arising from the bank’s refusal to redeem in American currency 
eight certificates of tax exemption worth $150,000 which had been issued 
to plaintiff’s assignor. The assignor, an American national now living in 
Florida, had resided in Cuba between 1957 and 1959 and had invested in 
property there on terms that he could convert his proceeds into dollars 
and that such proceeds would be exempted from the Cuban tax on the ex- 
portation of currency. In June, 1959, six months after the establishment 
of the Castro regime, the eight certificates of tax exemption were issued 
to the assignor. In July, the Cuban Currency Stabilization Fund issued 
a *‘Decision’’ or order suspending the redemption of such certificates as 
a means of controlling the foreign currency reserves of the country. In 
December the assignor was refused redemption of his certificates in pur- 
suance of this order. The plaintiff, as assignee, brought an action in 1960 
against the bank in the Supreme Court, New York County, and obtained 
a judgment for $150,000 with interest, which the Appellate Division of 
the Supreme Court affirmed, rejecting the bank’s contentions that as a 
government enterprise it was entitled to sovereign immunity from suit and 
that the currency control order was an act of state the validity of which 
must be recognized by United States courts. The Court of Appeals re- 
versed this decision and dismissed the complaint. 

The Court of Appeals rejected the defense of sovereign immunity on 
the basis of a communication from the Department of State to the effect 
that the present action arose out of a commercial transaction for which 
immunity could not be recognized. 

Chief Judge Fuld examined the defense of act of state at some length. 
He pointed out that American courts ‘‘.. . will not inquire into the valid- 
ity of the acts of a foreign government done within its own territory,”’ 
nor will they ‘‘. . . examine a foreign law to determine whether it was 
adopted in conformity with the internal procedures and requirements of 
the enacting state.’’? There was no doubt that the curreney control order 
constituted an act of state which prevented defendant from performing 
the contractual commitment contained in the exemption certificates. The 
situation presented in this case was distinguishable from that presented 
in Banco Nacional de Cuba v. Sabbatino,? for the latter involved the ex- 
propriation of property whereas the instant case involved an exchange 
control regulation which did not constitute an expropriation or confiscation. 
‘Tn an area of international law where, for instance, there is a wide di- 
vergence ‘between the national interests of capital importing and capital 
exporting nations and between the social ideologies of those countries that 
favor state control of a considerable portion of the means of production 


1295 N.Y.8. 2d 433 at 440. 
2376 U. S. 398 (1964); 58 AJ.LL. 779 (1964). 
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and those that adhere to a free enterprise system,’ judicial restraint is 
surely indicated.’’?? The court continued: ‘‘Even if, therefore, we were 
to assume that the decision of the Cuban instrumentality here involved 
was contrary to our public policy, such considerations would not affect 
our determination.’’ * 

Because of dissent in the court as to the majority’s interpretation of the 
act of state doctrine, Chief Judge Fuld directed reargument on the sub- 
ject of whether the Hickenlooper Amendment to the Foreign Assistance 
Act of 1961° barred the application of the act of state doctrine in this 
ease. In his opinion the Hickenlooper Amendment was plainly designed 
to apply to the type of problem at issue in Sabbatino: consequently, it 
could not be invoked in this case. The legislative history of the Amend- 
ment bore out this conclusion. In the original draft the act of state doc- 
trine was to be inapplicable in any case in which a foreign state’s act, 
after January 1, 1959, was alleged to be contrary to international law.® 
In its 1964 version, the Amendment applied to cases involving “‘... a 
claim of title or other right’’ based upon a confiscation; while in its 1965 
version, the Amendment applied to ‘f... a claim of title or other right to 
property.’’* The Senate Report on the 1965 version stated that the text 
was modified so as ‘f... to make it clear that the law does not prevent 
banks, insurance companies and other financial institutions from using 
the act of state as a defense to multiple liability upon any contract, de- 
posit or insurance policy in any case’’ involving expropriation by a foreign 
state.® Chief Judge Fuld concluded: ‘‘Thus, not even contract rights 
which are taken over and are sought to be enforced in this country are 
covered by the Hickenlooper Amendment, much less claims for breach of 
a contract in a suit between the original parties to the agreement.’’® Cit- 
ing Restatement, 2d, Foreign Relations Law of the United States, §198, 
he stated that international law did not bar stringent national currency 
regulations designed to protect the value of a state’s currency or its 
foreign exchange resources. The plaintiff’s remedy lay either in diplo- 
matie negotiations or in Federal legislation designed to protect all United 
States claims against Cuba. 

Judge Hopkins, concurring, noted that ‘‘. . . the act of state was the 
defendant’s refusal to perform; the currency regulations, though equally 
the product of an act of state, were simply the justification for the re- 
fusal.’’?° Judge Burke, dissenting, argued that it had been established 
before the trial court that the Cuban government had paid the assignor 


8 Quoting the Supreme Court in Sabbatino at p. 430; 295 N.Y.S. 2d 433 at 443. 

4 Ibid, 443. 

8 22 U.S.C. §2370(e) (2). 

6 S. Rep. No. 1188, 88th Cong., 2d Sess., pp. 24, 37 (1964) (cited by court). 

778 Stat. 1009, 1013 (1964), 59 A.J.I.L. 380 (1965); 79 Stat. 653 (1965), 59 A.J.I.L. 
899 (1965). 

8§.Rep. No. 170, 89th Cong., Ist Sess., p. 19 (1965), quoted by court, emphasis sup- 
plied by court; 295 N.Y.S. 2d 433 at 448, 

Ð Ibid. 448, emphasis in original. 

10 Ibid, 452. 
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$45,000 on one certificate of the type at issue; consequently, the refusal 
of the Currency Stabilization Fund to honor the remaining certificates 
could not be defended by the act of state doctrine. It followed that this 
finding of fact by the’ trial court could not be overturned by the Court of 
Appeals. Judge Keating, dissenting, argued that as the currency regula- 
tion order constituted in fact an expropriation of property in violation of 
international law, the Hickenlooper Amendment applied in this case. 


State territory—territorial waters—acquisition of territorial sover- 
eignty—title by discovery—title to Continental Shelf—jurisdiction 
over reefs as compared with islands—private proprietary claims to 
reefs—Outer Continental Shelf Lands Act, 1958—the law of the 
United States 


Unrrep States v. Ray. 161 New York Law Journal 1 (Feb. 27, 1969). 
U.S. Dist. Ct., S. D. Fla., January 3, 1969. 


The United States brought an action to prevent two private companies 
from constructing artificial islands at, and erecting buildings upon, Tri- 
umph and Long Reefs, located four and one-half miles east of Elliot Key, 
off the southeast coast of Florida. In 1963 Atlantis Development Corpora- 
tion, Ltd., a Bahamian corporation whose charter authorized it to oceupy 
and develop property in international waters, undertook to establish a 
new country to be known as ‘‘Atlantis, Isle of Gold.’’ The corporation 
installed four buildings, three of which washed away in a hurricane in 
September. In October the District Engineer of the United States Army 
Corps of Engineers notified Atlantis that no construction could be under- 
taken in the navigable waters of the United States without the approval 
of the Department of the Army, that the Department’s authority extended 
to artificial islands and fixed structures located upon the Outer Conti- 
nental Shelf, and that the two reefs were located within the Outer Con- 
tinental Shelf. The District Engineer’s interpretation of the relevant 
law was sustained by the Office of the Chief of Engineers over Atlantis’ 
objection. In November, 1964, Acme General Contractors, Inc., a United 
States corporation, applied to the Corps of Engineers for a permit for 
dredging and construction at Triumph Reef with a view to establishing 
the ‘‘Grand Capri Republic” on this reef, Long Reef, and two others. 
The Corps of Engineers denied this application after Atlantis filed a 
protest, asserting its prior claim to ownership. 

The defendants, Acme and Ray, a United States national, proceeded to 
dredge and fill at Triumph and Long Reefs without the consent of the 
United States or Atlantis. The United States action against Ray and 
Acme was filed in April, 1965. It was contended that (1) the area in 
question appertained to and was under the jurisdiction of the United 
States so that the defendants’ unauthorized construction activities con- 
stituted a trespass upon Government property; and (2) defendants’ un- 
authorized construction activities violated §10 of the Rivers and Harbors 
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Act of 1899 and §4(f) of the Outer Continental Shelf Lands Act of 1953. 
Atlantis interposed a cross-claim against Ray and Acme, asserting its 
superior title to the property, complaining that defendants were endeavor- 
ing to divest it of its property and investment therein, and arguing that 
defendants’ trespass was actually against Atlantis’ property. In a mem- 
orandum opinion, the court found that, as the United States did not 
possess the reefs nor claim title to the Outer Continental Shelf, no re- 
covery could be had on the count of trespass. The court sustained the 
United States position that a government permit was necessary for con- 
struction on the reefs. Finally, the court held that no private proprietary 
claims could be asserted to the reefs over the interest of the United States. 

Judge Fulton pointed out that, according to the Truman Proclamation 
on the Continental Shelf? and the Outer Continental Shelf Lands Act,’ 
the United States did not assert title to the Continental Shelf but rather 
declared that the seabed and subsoil were subject to its jurisdiction and 
control for purposes of exploration and exploitation of the natural re- 
sources thereof, whereas in the Submerged Lands Act of 1958 the United 
States relinquished ‘‘... title to all said lands, improvements and natural 
resources’’ under the navigable waters within the boundaries of the States.* 
Observing that this difference in language had been noted legislatively 
and judicially,® the court said: 


This understanding of United States law comports with interna- 
tional law, as expressed by conventions which differentiate between 
the complete sovereignty of a coastal state over the area of its terri- 
torial sea, and the lesser interest it has in its Outer Continental 
Shelf... .° 


As a claim of trespass quare clausum fregit could only be made by an owner 
in actual or constructive possession of the property, the United States 
could not assert this claim relative to the reefs. 

On the other hand, both §10 of the Rivers and Harbors Act and §4(f) 
of the Outer Continental Shelf Lands Act make it clear that artificial 
islands and fixed structures can only be erected upon the Outer Conti- 
nental Shelf with the authorization of the Department of the Army, which 
neither defendants nor intervenor had received. In Judge Fulton’s opin- 
ion, the attempts of Acme and Atlantis to assert title to the reefs contra- 


130 Stat. 1151, 33 U.S.C. §403; 43 U.S.C. $1333(f) (citations by the court); 48 
AJL. Supp. 110 (1954). 

2 59 Stat. 884, 10 Fed. Reg. 12303 (1945) (citations by the court); 40 A.J.I.L. Supp. 
45 (1946). 

843 U.S.C. $1332; 48 A.J.I.L. Supp. 110 (1954). 

443 U.S.C. §1811(b) (1); 48 A.J.I.L. Supp. 104 (1954). 

8 S. Rep. No. 411, 83d Cong., Ist Sess., 7 (1953); Guess v. Read, 290 F.2d 622, 625 
(5th Cir., 1961), cert. den. 368 U. S. 957 (1962) (citations by the court). 

6161 N.Y.L.J. 1 at 6 (Feb. 27, 1969). See Art. 2, Convention on the Territorial 
Sea and Contiguous Zone, 1958, 15 U. S. Treaties 1606, 516 U.N. Treaty Series 205, 
52 A.J.I.L. 834 (1958); and Arts. 2(1) and 8, Convention on the Continental Shelf, 
1958, 15 U, S. Treaties 471, 499 U.N. Treaty Series 311, 52 A.J.I.L. 858 (1958). 
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vened the plain terms of Article 2(2)(8) of the 1958 Convention on the 
Continental Shelf? He said: 


The government has not consented to private construction on these 
reefs, 

Because the reefs have been found to be seabed rather than islands, 
it is unnecessary to consider in detail the international law precedents 
for establishing island nations, which have been so fully researched 
and cited by the able lawyers in this litigation. Whatever proprietary 
interest exists with respect to these reefs belongs to the United States 
under both national (Shelf Act) and international (Shelf Conven- 
tion) law. Although this interest may be limited, it is nevertheless 
the only interest recognized by law, and such interest in the United 
States precludes the claims of the defendants and intervenor. While 
recognizing that the government expressly denies consent to be sued 
by the intervenor, the court concludes that all private proprietary 
claims to the reefs are without merit.® 


7 Cited note 6. 
8161 N.Y.LJ. 1 at 6 (Feb. 27, 1969). 
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The Relevance of International Adjudication. By Milton Katz. Cam- 
bridge: Harvard University Press, 1968. pp. x, 165. Index. $4.95. 


This volume is an essay intended to serve as an introduction to two 
difficult areas of international law. The author estimates how far ad- 
judication and any decisions ex aequo et bono by the International Court 
of Justice, which he calls quasi-adjudication, are ‘relevant to contemporary 
disputes relating to the cold war and disputes between non-self-governing 
peoples and established states. This is a thoughtful and readable essay 
which interested this reviewer by the manner in which the author intro- 
duces his reader to what for him is likely to be a new segment of law. 
Professor Katz effectively draws on, but does not overstate, municipal law 
analogies. The volume is based on six lectures, part of a special program 
of instruction for lawyers conducted in Honolulu in 1967. 

Cold-war disputes are first considered and the author raises the ques- 
tion of why international tribunals have had so few of them. He asks 
whether the apparent irrelevance of such tribunals is due to some inade- 
quacy in the content of international law, or limitations in the inherent 
nature of adjudication as exhibited by older and more highly evolved 
legal systems (p. 10). He begins with the notion of justiciability in 
American constitutional law, pointing out that a decision of the United 
States Supreme Court could not, by an action by the United States against 
one or more of the Southern States, have prevented secession as uncon- 
stitutional in 1861. However, he then recalls how in United States v. 
Texas (143 U.S. 621, 12 S.Ct. 488 (1892)) the Supreme Court held that 
the United States could sue a State and that the issues were not political 
but justiciable, thirty-one years later. 

Proceeding from this analogy to cold-war disputes, the author formu- 
lates optimum conditions for adjudication and those factors which foster 
resort to such adjudication (pp. 36-88). He feels that such tribunals as 
the International Court of Justice (and also the political organs of the 
United Nations and the Organization of American States) lack ‘‘the in- 
stitutional status of a tribunal long known, long tested and long secure 
in the regard of the people affected by its decisions’’ (pp. 37-38). He 
therefore concludes that typically cold-war disputes lie beyond the spec- 
trum of their adjudication. But in his final chapter he notes the idea of 
a sense of law which could be infused in political decision (p. 155). 

Much of the remainder of the essay deals with disputes between non- 
self-governing peoples and established states. There is a complete narra- 
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tive of the South West Africa mandate and the decisions of the Inter- 
national Court of Justice in the South West Africa Cases. The author is 
troubled by the Court’s 1966 decision which raises ‘‘uncomfortable ques- 
tions concerning a possible repudiation of the law of the case.’? He feels 
it has created a revulsion by African states against the International Court 
of Justice in particular and against international adjudication in general. 
However, he still feels that disputes of the class exemplified by the South 
West Africa Cases may fall within the limit of adjudication. He suggests 
that a study of the dissenting opinions to the 1966 judgment by African 
states could suggest a joint approach to Portuguese policy in Angola 
through General Assembly efforts supplemented by adjudication. In a 
possible contentious proceeding brought by African states against Portu- 
gal, he doubts that the International Court of Justice would take juris- 
diction under Article 73 of the United Nations Charter in the absence of 
a trusteeship agreement. 

To summarize these conclusions does not completely convey the stimu- 
lating, well-formulated and smoothly flowing line of discussion accompanied 
by the posing of hypothetical alternatives to what actually occurred in 
the South West Africa Cases. Also the author opens up some of the 
theories of Charter interpretation for lawyers who might assume that the 
International Court was intended to be a constitutional court providing 
authoritative interpretation. He then devotes a chapter to the rôle of the 
General Assembly after the International Court of Justice’s 1966 decision 
and considers whether or not it had power to terminate the mandate as 
its interpretation of Chapter XI. The legal nature of Chapter XI of the 
Charter, the Declaration Regarding Non-Self-Governing Territories, he 
characterizes as perhaps the most revolutionary component of contemporary 
international law. 

This reviewer was intrigued by the title of this volume and was stimu- 
lated to learn its answer to the question: The Relevance of International 
Adjudication—to what? Professor Katz provides a clear reply. He has 
considered the relevance of adjudication to conflict-settlement in the two 
types of disputes he has analyzed, although he only touches on the rele- 
vanee of law to disputes beyond the spectrum of judicial settlement. This 
is a skillful, descriptive and analytical essay which can be read at differ- 
ing levels of sophistication, which is likely to lead the reader to further 
thought and consideration of the questions raised. Hence it impresses this 
reviewer as wise and skillful teaching. 


JAMES N. HYDE 


Law Without Sanctions: Order in Primitive Societies and the World Com- 
munity. By Michael Barkun. New Haven and London: Yale Univer- 
sity Press, 1968. pp. x, 180. Index. $6.50; 58 s. 


Professor Barkun recommends a conception of law that enables a scien- 
tific observer or an active policymaker to identify the components of jural 
order in the present world arena, or in the primitive societies that pre- 
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ceded the appearance of civilization, and which persist in varying clegrees 
of disorganization in several parts of the contemporary world. Both 
aims are highly relevant to the growth of a more perfect world order 
and a more adequate jurisprudence. The one-sided identification of ‘‘law’’ 
with the sovereign state has made it difficult for scholars or laymen to 
acknowledge that a world jural order is conceivable short of an all-in- 
clusive world state. Barkun summarizes the anthropological literature 
about some primitive societies which anthropologists describe as lacking 
an organized structure whose functions are to articulate, invoke and ap- 
ply inclusive norms enforcible by sanctions administered by specialized 
authorities. 

He relies heavily on Evans-Pritchard’s studies of the Nuer of Southern 
Sudan and the formulations offered by Bohannan and others. The so- 
cieties in question are described as ‘‘segmented’’ in the sense that pre- 
seriptive norms are organized according to supposed kinship groups (line- 
ages), and the groups are bilateral. Conflicts are resolved in ways that 
Barkun describes as a jural order concerned with ‘‘conflict resolution’’ 
rather than collective action for other ends (‘‘justice’’). He suggests 
that the relationship between states whose inner structures are ‘‘vertical’’ 
rather than ‘‘horizontal’’ also approximates the pattern of ‘‘obligation’’ 
properly included in a ‘‘jural order.” Among international lawyers Pro- 
fessor Falk has called attention to this approach and the present volume 
will undoubtedly contribute to its spread. 

In developing his position Barkun emphasizes the rôle of symbols as 
a stable pattern of perception, and lays the groundwork for defining law 
as ‘‘that system of mampulable symbols that functions as a representa- 
tion, as a model of social structure.” (P. 92.) He undertakes to clarify 
the notion of ‘‘conflict resolution’’ by procedures in which third parties 
play a recognized rôle, describing the process in terms of visible ard in- 
visible ‘‘mediators.’’ 

With the general thrust of the position outlined in this book I am in 
accord. It is of no small consequence for science and policy to join in 
identifying the interactions in the world community or elsewhere which 
are to be called ‘‘law.’’ Barkun is on sound ground in searching for a 
conception that serves the ‘‘functional’’ purposes of a scientific or scholarly 
observer by enabling him to manipulate the ‘‘conventionally recognized’’ 
legal system (or its equivalents) in a given context. 

His suggestions are impaired by separating the definition of ‘‘law’’ from 
‘(legal process.’’ Law is understood to be among the subjective events 
or signs used in communication (‘‘manipulable symbols’’). This is a re- 
gressive step from the position that a social or political scientist can 
helpfully play in supplanting definitions that identify law with words 
(‘‘rules’’). The author tries to cure this limitation by referring to ‘‘legal 
process’’ to cover whatever procedures and outcomes are more than com- 
munication. But the effect is to obscure the problems involved in identify- 
ing the culminating events in a social process whose configuration of sym- 
bols, signs and deeds are the frame of reference most germane to the jurist. 
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Perhaps the separation helps to explain why the symbol components of 
law are inflated to include variables more usefully treated as conditioning 
(causal) variables open to research in conerete situations. If, for in- 
stance, the definition were in terms of ‘‘expectations’’ about authoritative 
and controlling decision outcomes, it would be possible to examine the 
role of other symbols (“‘value demands’’ and so on) in giving direction 
and intensity to legal systems, especially when primitive tribes interact 
with civilized systems in the world community. 

The separation may also help to account for the absence of clear con- 
cepts and indicators in reference to the several functions performed in 
any process of decision, whether these functions are dispersed among spe- 
cialized organs or not (prescribing, invoking, applying and so on). The 
category of ‘‘invisible mediators’’ is overloaded in an effort to compensate 
for this lack. In evident over-reaction against ‘‘command’’ theories, the 
notion of sanction is inadequately developed, with the result that scant 
attention is given to the expectations and deeds of permissible, though 
dispersed and parallel, reprisal which are characteristic of a pluralized 
and decentralized context. In fact, the book could be more accurately 
retitled as ‘‘Law with Dispersed Sanctions.’ 

By focusing on ‘‘conflict’’ rather than on the flow of important out- 
comes, the analysis does not put the moments of conflict in the perspec- 
tive of the collective acts of which they are sometimes part. Hence in- 
sufficient attention is given to the shaping and sharing of important 
inclusive value outcomes in addition to ‘‘order’’ (including ceremonies 
that ensure a benevolent nature). 

Whatever the reservations, Barkun’s thoughtful, scholarly and spirited 
book will contribute to the reformulation of traditional questions whose 
unsatisfactory solution has emasculated many schools of jurisprudence and 
generations of legal advisers, many of whom have not thought that they 
were practicing law at all. 

Haroutp D. LASSWELL 


The International Law of Fisheries. A Framework for Policy-Oriented 
Inquiries. By Douglas M. Johnston. New Haven and London: Yale 
University Press, 1965. pp. xxiv, 554. Index. $12.50; 90 s. 


Disease, famine and war are the traditional scourges of mankind. Al- 
though much progress has been made in the extermination of disease, the 
combat with the two other members of the trio has not resulted in strategie 
advances of a substantial character. Hunger and malnutrition have re- 
mained a source of plight and threat to vast segments of the earth’s 
population. Prudent and rational management of the world’s food re- 
sources, extending to their exploitation, conservation and cultivation, 
remains therefore an urgent task of human endeavor, shared by science, 
technology and law alike. Fish has formed an important part of the 
diet of the inhabitants of coastal areas since time immemorial. Advances 
in technology have made it possible that the staggering growth of the 
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number of mouths to feed has been accompanied by an even more fan- 
tastic increase in the catch of fish. Between 1940 and 1967 the world’s 
estimated population rose from 2.8 billion to 3.4 billion.t During the same 
span of time the amount of landed ocean fish climbed from 14.0 million 
metric tons to 45.7 million metric tons.2 Peru emerged as the globe’s 
most important fishing nation, her catch in 1967 totaling 10.1 million 
metric tons è and outdistancing by a wide margin the catch of other prin- 
cipal fishing nations, such as Japan (with 7.8 million metric tons),* the 
U.S.S.R. (with 5.8 million metric tons), Norway (with 3.2 million metric 
tons) € and the U. S. (with 2.4 million metric tons).7. Undoubtedly as 
time progresses the protein resources of the oceans must play an ever in- 
creasing role in humanity’s nutrition and well-being.’ 

Unhappily the importance of the maritime fishing grounds for the health 
and wealth of nations has resulted in innumerable international contests 
that have attracted the attention of legal scholars since the days of Grotius. 
The mounting frequency and bitterness of these conflicts is reflected in 
the growth in quantity and bulk of investigations of the legal rules and 
principles that should govern the avoidance and settlement of these clashes. 
The ‘‘battle of books’’ as Professor Nys so aptly labeled the initial phase 
of the literary output on this subject has not subsided since James I’s 
prohibition of Dutch fishing in the vicinity of the English coasts in 1609 
and the ensuing literary controversy between Grotius on one side and 
Welwood and Selden on the other. When I first attempted to plow this 
ground (or perhaps I should say these waters) in 1942 1° the existing bib- 
liography pertaining thereto was already overwhelming. Since those days 
countless new books and articles on the international law of fisheries have 
appeared. Yet Professor Johnston’s attempt at a new look deserves a 
leading spot in that parade. 


1 U.N., Demographic Yearbook 1967, World Summary, at p. 97. 

2 F.A.O., 24 Yearbook of Fishery Statistics (1967), Table A2-1, p. a-68. The great- 
est increase was in the catch of landed herring which rose from 4.6 million metric tons 
to 19.6 metric tons. 

3 Ibid., p. b-57. 9.8 million metric tons consisted of herrings, sardines and anchovies. 

& Ibid., p. b-73. Japan’s catch was quite diversified, cods and haddocks being the 
largest category. 

5 Ibid., p. b-152. Cods and haddocks: 2.1 million metric tons; herrings, sardines, 
anchovies: 1.3 million metric tons. Mainland China is reported to have a catch equal- 
ing the size of that of the U.S.S.R., 30 Commercial Fisheries Rev. 68 (Dec. 1968). 

6 F.A.O., 24 Yearbook of Fishery Statistics (1967), p. b-122. Herrings, sardines, an- 
chovies: 1.2 million metrie tons. 

T Ibid., p. b-36. Herrings, sardines, anchovies: .6 million metric tons; tunas: .16 
million metric tons. 

8 See U.N., Economie and Social Council, The Protein Problem, Report of the Seere- 
tary General, Oct. 1, 1968 (Doc. E/4592), especially No. 71-82. Unfortunately 98 
percent of the marine fish caught by Peru are used for fertilizer and fish oil and not 
human consumption, ibid. at 25. 

® For a discussion of this scholarly skirmish, see Nys, Les origines du droit interna- 
tional 383-387 (1894); Riesenfeld, Protection of Coastal Fisheries Under International 
Law 10 (1942). 

10 Riesenfeld, op. cit. 
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Professor Johnston, who significantly adds the subtitle ‘‘A Framework 
for Policy-Oriented Inquiries’’ to his main title, endeavors to delve into 
the ‘‘legal, economic, sociological, historical, oceanographic and commer- 
cial’’ aspects © of his topie and accumulates an impressive amount of in- 
formation pertaining thereto. His work therefore is quite unique on 
that score alone and cannot be dismissed as just another ‘‘fish book.’’ 
The author ‘‘tackles’’ his subject with the by now well-known tools fash- 
ioned in the workshop of Professors Lasswell and MeDougal, 2.e., by means 
of a ‘‘value-based’’ and ‘‘policy-oriented’’ inquiry.?? Like his fellow 
disciples he writes in the prolix and convolute style so characteristic of 
that school. In fact, conceding the great merits of, and valuable insights 
made possible by, this approach, the exaggerated penchant of the authors 
applying it for systems, characterizations, distinctions and intellectual 
constructs seems to attach to the whole method an aroma of neo-scholas- 
ticism. Stripped of the illuminating factual background, Professor John- 
ston’s book could well be termed a splendid ‘‘Summa Piseatoriae.’’ 

Starting from the neat postulate that ‘‘the fishery use of the sea is [to 
be] treated as a process and not as a phenomenon,” ** the author proceeds 
in the first part of his work to a ‘‘systematie analysis’’ of the claim-mak- 
ing and decision-making processes in the world community and on that 
basis arrives, in the middle of his book, at the comforting conclusion that 
‘it is now possible [for him and the reader] to summarize the preferred 
principles and presumptions for the allocation, content and execution of 
authority over fishery use.’’** These preferred though not startling prin- 
ciples are stated in hierarchical order: (1) promotion of the development 
of the world’s marine resources; (2) avoidance of practices tending to 
impair the productivity of particular stocks; (3) sharing, on an inclusive 
basis, of fishery resources in a non-domestic domain where this is physically 
possible; (4) allowance of prior rights to certain states having a special 
interest in a particular fishery resource; (5) preference for freely nego- 
tiated settlement of disputes; (6) obligatory resort to universally aec- 
knowledged settlement procedures as a last resort. In the light of these 
principles and presumptions the existing patterns of exploitation author- 
ity and conservation authority are examined in the second and third parts 
of the book. Each type of authority is somewhat artificially divided into 
three classes: ‘‘unshared authority,’’ ‘‘modified (mixed) authority’’ and 
‘shared authority,’?+5 and the historical and current assertions or ar- 
rangements are analyzed in terms of these three categories. Professor 
Johnston concludes, as the facts compel him to find, that there is a trend 
toward expansion of unshared exploitation and conservation authority, 
but he finds relief in the fact that in most cases of conservation authority 18 


11 See Johnston, p. 511. 12 Johnston, p. 15. 

18 Thid. at 17. The distinction is not as obvious to the uninitiated as the author 
seems to assume. 

14 Ibid. at 149. 

15 The author himself has some misgivings about the appositeness of this threefold 
division (p. 83), which smacks of the old Caesarian ‘‘est omnis divisa in partes tres.’’ 

16 Op, cit. 358-430. 
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and in a number of cases of exploitation authority ‘7 the extension is in 
the form of modified authority. The latter process he views optimistically 
as owing to ‘‘an increasing sense of interdependence in the world com- 
munity.’’ 18 i 

Part IV of the book deals with the prospects of an international law 
of fisheries, and it is, of course, this portion of the work that merits the 
greatest attention. Professor Johnston expresses strong preference for 
a legal framework of universal principles that permits and encourages 
voluntary negotiated schemes on a regional basis. As the author cor- 
rectly and clearly recognizes, ‘‘no worldwide legislation could be framed 
in any useful detail.’’ To attain a workable system, separate regimes of 
exploitation and conservation zones for fisheries should be recognized. 

Perhaps it is a confirmation of the author’s ideas that to some extent 
the events subsequent to the publication of the book have taken the course 
charted by Professor Johnston. On the one hand ‘‘the trend towards 
more extensive territorial and fishing limits reaffirmed by the Second Con- 
ference on the Law of the Sea” (as noted by Professor Johnston) 1° be- 
came accentuated when the United States in 1966 followed the examples 
of the United Kingdom, Canada and New Zealand ® by establishing a 
fishery zone contiguous to the territorial sea with a seaward boundary 
line drawn at a distance of nine miles from the nearest point of the outer 
limits of the territorial sea.” Other nations, including Australia, Bel- 
gium, Brazil, Denmark, France, India, Italy, Mexico, Norway, Portugal, 
and Spain,?? joined the movement and extended their fishery limits or 
territorial waters in general to a breadth of 12 miles. Some states, espe- 


17 Op, cit. 2538-302 and 445. 

18 Op. cit. 297; see also ibid. 424. 19 At p. 185. 

20 Fishery Limits Act, Stat. of England 1964 c. 72, 44 Halsbury’s Stat. of England 
(2d ed.), p. 283; Territorial Sea and Fishing Zones Act, Stats. of Canada, 1964/1965, 
13 Eliz. II e. 22; N.Z. Territorial Sea and Fishing Zone Act 1965, N.Z. Stat. 1965 
No, 11. 

21 P.L. 89-658, 80 Stat. 908. 

22 Australian Fisheries Act 1967 (No. 116 of 1967), in force since Jan. 20, 1968; 
Belgian fishing zone law of Jan. 11, 1966, 1966 Pasinomie 22; Brazilian decree of 
Nov. 1966, extending territorial waters to six miles and reaffirming the exclusive fishing 
zone of 12 miles, 29 Commercial Fisheries Rev. 29 (Jan. 1967); Danish fishing zone 
law of May 26, 1965, in force since July 1, 1967, 1965 Lovtidende 826, 1967 Lovtidende 
359; French fishing zone deeree No. 67-451, June 7, 1967, Bull. Législ. Dalloz 391, 7 
Int. Legal Materials 345 (1967); Indian Presidential Proclamation of Sept. 30, 1967, 
extending India’s territorial waters to 12 miles, 7 Indian J. Int. Law 584 (1967), 
supplementary to Presidential Proclamation of Nov. 29, 1956, claiming the power to 
establish conservation zones within 100 nautical miles from the outer limits of territorial 
waters, U.N. Supplement to Laws and Regulations on the Regime of the High Seas 
(Vols. I and II) and Laws Concerning the Nationality of Ships, p. 25 (1959); Italian 
law for the ratification and execution of the European Fisheries Convention, of Mareh 
29, 1966, 1966 Le Leggi 421; Mexican fisheries limits law of Dee. 9, 1966, Diario 
Oficial, Jan. 20, 1967; Norwegian fishing zone law of June 17, 1966, 1966 Norsk 
Lovtidend 396; Portuguese law on Territorial Waters No. 2130 of Aug. 12, 1966, 5 
Int. Legal Materials 1094 (1966); Spanish fishery limits law No. 10 of April 8, 1967, 
Boletin Oficial del Estado, April 11, 1967, 222 Revista General de Legislacion y Juris- 
prudencia 866 (1967), 7 Int. Legal Materials 577. 
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cially Argentina, even went far beyond that distance. On the other 
hand, however, the European nations in question observed the engagement 
undertaken in the European Fisheries Convention of 1964 °%* by preserving 
the right to fish in the outer six-mile belt to other parties to the conven- 
tion whose fishing vessels habitually fished in the decade prior to 1963.75 
The United States likewise allowed continuation of traditional fishing by 
foreign nations within the zone ‘‘as may be recognized by the U. S.’’ 28 
Moreover, many of the nations bordering the Pacifie were willing to make 
special agreements with Japan either on a permanent or a temporary 
basis. An agreement of the first type was the Japan-Korea Fishery Agree- 
ment of 1965,27 while agreements of the latter type are the Japan-U. S. 
Fisheries Agreement of May 9, 1967, the Japanese-New Zealand Fisheries 
Agreement of July 12, 1967, and other arrangements of similar ehar- 
acter.2° International conservation agreements likewise have been newly 
coneluded è or strengthened and implemented by national legislation.®* 
The Geneva Convention on Fishing and Conservation of the Living Re- 
sources of the High Seas went into force on March 20, 1966, after the 
completion of Professor Johnston’s book. The work contains a massive 
bibliography, although some important works in foreign languages are 
overlooked.** 

To sum it all up: In an era when the nations and the international 
community manifest increased preoccupation with the resources of the sea, 
Professor Johnston has fashioned a highly useful set of tests to analyze 
new claims and schemes. 


STEFAN A. RIESENFELD 


23 For a translation of the Argentine decree of Dec. 29, 1966, see 6 Int. Legal Ma- 
terials 663 (1967). 

24 Reprinted in 58 A.J.I.L. 1070, discussed by Johnston at p. 256. 

25 European Fisheries Convention, 1964, Art. 3. 

26 P.L, 89-658, 80 Stat. 908, See. 1; 61 A.J.I.L. 658 (1967). 

27 Reprinted in 4 Int. Legal Materials 1128 (1965). See also Weissherg, Recent 
Developments in the Law of the Sea and the Japanese-Korean Fishery Dispute (1966). 

28 Reprinted in 6 Int. Legal Materials 745 (1967). 

29 Reprinted ibid. 736. 

80 Other agreements of that type are the Japan-Australia Fisheries Agreement, Sept. 
1968, 30 Commercial Fisheries Rev. 71 (Dec. 1968), and the Japan-Indonesia Fisheries 
Agreement, July 20, 1968, ibid. 89 (Oct. 1968). 

31 Especially the Convention on Conduct of Fishing Operations in the North Atlantic, 
June 1, 1967, 6 Int. Legal Materials 760 (1967). 

32 U.S.P.L. 90-420, 82 Stat. 419, amending the Northwest Atlantic Fisheries Act of 
1950, 64 Stat. 1067, in order to implement the Protocol of July 15, 1963, to the North- 
west Atlantic Fisheries Convention of 1949, 590 U.N. Treaty Series 292, 

33 T.I.A.S., No. 5969. 

84 E.g., Conforti, Il Regime Giuridico dei Mari (1957); Fleischer, Fiskerijurisdiksjon. 
En undersøkelse av folkerettens regler om jurisdiksjonskompetanse, saerlig med henblikk 
på fiskerisoner utenfor territorialgrensen (1963). 
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The Law of Soviet Territorial Waters: A Case Study of Maritime Legisla- 
tion and Practice. By William E. Butler. New York, Washington, and 
London: Frederick A. Praeger, 1967. pp. xvii, 192. $15.00. 


Before the development of long-range missile technology and of nuclear 
war psychology, the Russian national interest in the sea was that of a 
vulnerable state. All seas bordering Russian territory have narrow en- 
trances easily controllable by foreign Powers. But in the late 1950’s the 
Soviet focus shifted beyond coastal security to long-range protein food 
supply, when it was discovered that public health requirements could be 
met more efficiently by investing in fish rather than in additional land- 
killed meat. Today the maneuvering, foraging activities of Soviet fleets, 
dictated by strategic and genetic policies, reflect an expansionist approach 
to the sea that needs to be compared with that of other technological 
Powers. 

The progressive development of the international law of the sea can be 
studied from various points of departure and on different levels of analy- 
sis. One point of departure is that the sea consists largely of unoccupied, 
unfathomed spaces with under-exploited resources and uses. The sea can 
thus be envisaged as drawing together like-minded, problem-oriented men 
from the sciences, engineering, economics and law: men more likely to be 
united by the logic of technology than divided by the logic of ideology. 
This approach would have to identify the evolving rôles of these marme- 
related “‘technologists’’ in national as well as international processes of 
decision-making, especially in the major maritime Powers, before project- 
ing the future impact of marine technology upon international law and 
practice. It may be expected that studies on the national and international 
levels would discover the early makings of a marine-related community of 
technological élites whose decisions and claims will have increasing sig- 
nificance for the entire world. International law may thus be regarded 
as subject to two kinds of legitimate pressures: to facilitate the rational use 
of the seas, and to protect the interests of have-not, non-user populations. 

To develop such a technological or functionalist approach to the inter- 
national law of the sea in the English-speaking countries there is a critical 
need for research on the historic legal claims advanced by the technological 
Powers. Mr. Butler has dug out and translated previously unavailable or 
neglected Soviet legislation, International agreements, and documents on 
diplomatic and judicial practice relating to territorial waters. The in- 
formation thus provided fortifies governments that have to deal with 
current Soviet claims and may require a revision of Western scholars’ 
conceptions of Soviet approaches to the law of the sea and of Soviet 
historiography as well. The text consists of an expanded version of an 
article by Mr. Butler published by this JOURNAL in 1968.2 Some of his 
general conclusions deserve repeating: 


a‘‘The Legal Regime of Russian Territorial Waters,’’? 62 A.J.I.L. 51-77. 
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Notwithstanding A. N. Nikolaev’s attempt to recast prewar Soviet 
legal history, Soviet international maritime law did not break sharply 
with the past. The pattern of Soviet fishing legislation clearly was 
an extension of measures initiated by the Tsarist Government to 
reserve coastal fisheries for Russian nationals. Other legislative en- 
actments followed a basically traditional pattern. The right of inno- 
cent passage was recognized in theory and practice. The exercise of 
criminal and civil jurisdiction in coastal waters and the application 
of customs, sanitary, fishing, pilotage, wireless radio usage, and navi- 
gation norms were in no way revolutionary contributions to the law 
of nations. (P. 91.) 


National policy on territorial claims to the coastal sea cannot, of course, 
be separated from general maritime policy in the case of a technological 
Power such as the Soviet Union, with the capacity for exploiting multiple, 
long-range uses of the world’s oceans. One hopes that Mr. Butler will 
expand his research to reflect the extension of Soviet uses of the sea, and 
that similar national-level studies of maritime policy be continued, with 
accompanying translations, for China, Japan, and other emerging mari- 
time Powers. It seems, however, that work in this field can be improved 
by adopting the organizational techniques of policy science as well as 
the focus of functionalism, for studies in resource authority seem to lend 
themselves to an insightful blend of the two methods of analysis. 

The reader may share the author’s (and the reviewer’s) disagreement 
with Professor Tunkin’s reference to the 1958 Geneva Conference on the 
Law of the Sea as an example of divergent ‘‘Socialist’’ and ‘‘bourgeois’’ 
conceptions of international law. Tunkin himself has conceded the un- 
equal influence of ideology on governmental policies toward questions of 
international law. Though it is difficult to explore motivations with 
precision and detachment, the Tunkin interpretation ean searcely be 
supported by analysis of the published proceedings of the 1958 and 1960 
Geneva conferences, nor by the voting patterns which they purportedly 
explain, nor by the history of Tsarist and early Soviet claims. 


Doveitas M. JOHNSTON 


Law and Institutions in the Atlantic Area—Readings, Cases and Problems. 
By Erie Stein and Peter Hay. (With Volume of Documents, pp. iv, 
322.) Indianapolis, Kansas City and New York: The Bobbs-Merrill 
Company, 1967. pp. Ixvii, 1152. Index. 


Since the end of World War II, several regional organizations have 
been established within the Atlantic area to pursue economic, social and 
military objectives. The authors have prepared the first casebook in this 
wide field '—wide in terms of the area covered as well as of the different 
kinds of organizations examined. It reaches, for example, from mere bi- 
lateral agreements to the Council of Europe, NATO, the European Free 
Trade Association (EFTA) and the European Coal and Steel Community, 


1A preliminary edition (1963) was reviewed in 58 A.J... 1037 (1964). 
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the European Economic Community and Euratom. In addition, the case- 
book includes also those world-wide international organizations the opera- 
tion of which particularly affects this area (e.g., International Monetary 
Fund, General Agreement on Tariffs and Trade). 

In its presentation, the casebook follows, to the extent possible, a pro- 
nounced functional approach. Such an approach enables the authors to 
emphasize the different ways and means by which the various international 
organizations pursue their objectives. The casebook rightly shows not 
only the institutional structure of these regional organizations but their 
actual operation as well demonstrated by their practice or by the case law 
of the various courts interpreting and applying the respective treaties. 
Thus, next to the excerpts of the leading decisions rendered by the Court 
of Justice of the European Communities or by the European Human 
Rights Court, the casebook includes, for example, decisions of national 
courts interpreting the E.E.C. Treaty and the various Community acts, 
the International Monetary Fund Agreement, the European Human Rights 
Convention, etc. Excerpts from selected articles and documents usefully 
supplement the presentation. Each section of the casebook is concluded 
by a eritical note of the authors and by a number of stimulating questions 
which are well chosen and particularly instructive (see, for example, pp. 
114-115). 

To the extent necessary, the casebook resorts in some instances to com- 
parative public law. Thus, for instance, the authors discuss the pertinent 
parts of French and German administrative law to explain the nature of 
the judicial control of the Court of Justice of the Huropean Communities. 
Discussing the relation of the Community law to national law, the authors 
examine the pertinent constitutional provisions of the Member States, 
together with references to the case law. Similarly in the field of com- 
petition, as regulated by the E.E.C. Treaty, the respective national anti- 
trust laws of the Member States are taken into consideration. The authors 
make frequent use of the case law of American courts, particularly in 
those instances in which the decisions deal with the various aspects of 
the federal development. Such a method of presentation is meant as 
contrast revealing the problems inherent in the institutional structure of 
the European Communities rather than a comparison from which valid 
eonclusions could be drawn for their development. 

The vast scope covered by the casebook requires of course a careful and 
highly selective choice of material to be used. Such a selection is fre- 
quently a matter of preference. By way of an example, few comments 
and suggestions may be offered. These remarks, primarily limited to the 
law and institutions of the European Communities, are to be understood as 
a mere observation, necessarily of a subjective nature, rather than a 
criticism. 

Since its establishment in 1958, the Court of Justice of the European 
Communities has rendered more than 500 decisions interpreting, applying 
and even developing the Community law. These decisions were rendered 
in various litigations brought by private parties, Member States, the Com- 
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munity institutions, as the case may be, or given on the request of a 
national court in the so-called procedure for a preliminary decision (B.B.C. 
Treaty, Art. 177). The casebook uses them quite extensively to illustrate 
the types of litigation, the nature of the problems involved and the manner 
of their solution. As a rule, the volume contains not only excerpts of the 
decisions of the Court of Justice but the conclusions of the Advocate 
General as well. For the purposes of instruction, these conclusions, 
though legally not binding, appear particularly useful, as they reveal 
the complexity of the problems raised by the litigation sometimes better 
than the decision of the Court itself. From this point of view, it may 
perhaps be regretted that in a few instances (e¢.g., standing of private 
parties to sue) the authors considered it necessary to omit—probably 
because of the limited space available—pertinent parts of some of the 
noteworthy conclusions of the Advocate General. This may be particularly 
true for the conclusions of Advocate General Gand in the Plaumann ease 
(pp. 144-146). There appears good reason for considering these conclu- 
sions which extensively examined the requirements for the admission of 
a private party’s action against an allegedly illegal Community act. This 
appears the more justified, as the decision of the Court of Justice in the 
Toepfer case (p. 147), so far the leading case on this point, may not 
necessarily represent a reliable precedent, for the case appears strongly 
influenced by the rather unique factual circumstances under which it 
arose. The same is true for the Liitticke case (p. 156). In his conclusions 
Advocate General Gand discusses the requirements for an action of a 
private party against the Commission’s failure to act more extensively and 
above all more explicitly than the Court of Justice in its judgment. 

The competence of the Court of Justice to interpret authoritatively the 
provisions of the Community law (Art. 177 of the E.H.C. Treaty) is one 
of its important functions. In the procedure for a preliminary ruling— 
the authors call it a procedure of referral—a national court before which 
there is a case involving either an interpretation of a provision of the 
Community law or the validity of a Community act, may ask the Court 
of Justice for an interpretation of such a provision or for a review of the 
validity of the act, as the case may be. If the national court is a court 
of last instance, it is obliged to do so. In this procedure, the Court of 
Justice has rendered up to now almost 50 interpretative rulings, some 
of them of the highest importance for the development of Community law. 
Recognizing the great importance of this procedure, meant to assure @ 
uniform interpretation of Community law, the authors examine its various 
aspects at considerable length. Within the framework of this discussion, 
it might have been also appropriate to examine the notion of a national 
court, as provided for by Article 177 of the E.E.C. Treaty. Does this 
notion imply a mere reference to the national law of the Member States 
or does it imply a notion proper to the Community law? This is an im- 
portant problem raised by a number of other Community provisions as 
well. As far as the notion of a national court is concerned, the Court of 
Justice seems to prefer the wider and uniform Community notion, as may 
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be deduced from its preliminary decision in Case No. 61/65 (Vaassen- 
Göbbels «/ Beambtenfonds voor het Mijnbedrijf, 12 Recueil 378 (1966)). 
The conclusions of Advocate General Gand make this point particularly 
clear. : 

Within the limited scope of this review it is of course impossible to do 
justice to the wide range of aspects and problems the casebook discusses. 
Suffice it to say that in its content and form of presentation this is an 
excellent and, moreover, first casebook in this field. It is well balanced 
as far as the choice of material is concerned—an admirable achievement 
by itself in view of the scope. For the sake of clarity of presentation, the 
casebook follows a pragmatic approach and disregards the traditional, 
formal disciplinary lines. It may, therefore, find wide use. It will be 
appealing as much to a lawyer interested in international law and regional 
international organizations as to one interested in certain aspects of com- 
parative public law. Similarly, a political scientist will find a large part 
of the book within the ambit of his interest. But the book is still more 
than a pliable instrument of instruction. It is also an excellent reference 
work containing useful information as well as stimulating and critical 
notes. 

The work of Professors Stein and Hay is a profound and scholarly con- 
tribution to the understanding of international organizations in the At- 
lantic area and of the problems these organizations have so far encountered. 
This meritorious and highly successful undertaking of the authors com- 
mands full respect and recognition. 

GERHARD BEBR 


European Community Law and Organizational Development. By W. 
Andrew Axline. Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. 
x, 214. Index. $7.50, 


Professor Axline (Ohio State University) undertakes in this study 
(originally submitted as a Ph.D. dissertation at Johns Hopkins) to ‘‘go 
beyond the limitations of the formal-legal public law approach in order 
to explore the more dynamic element of the integrative process’’ (p. vii) 
in the context of the European Communities. He introduces his study 
with brief statements on the concept of integration and the method of 
analytical jurisprudence in order to provide a framework for Chapter 
II, ‘‘The Valid Law of the European Community.” A more extensive 
investigation of ‘‘Sociological Jurisprudence and Legal and Organizational 
Growth in Europe” (Chapter III) forms the background and foundation 
for an examination of the ‘‘Growth of an Effective Community Legal 
System’’ in Chapter IV. The core of the latter chapter is a detailed 
and often very insightful view and evaluation of the practices and atti- 
tudes of the Community Court and of national courts (‘‘judicial officials’’), 
with the conclusion that, while the constitutive instruments did not ex- 
pressly so provide, Community-minded practice in several states has 
served to invest the Community with a limited, federal-type compétence 
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de la compétence. Consequently, ‘‘[a]ls the Community progresses the 
law will come to look less and less like international law by virtue of the 
highly developed legislative, executive, and judicial imstitutions of the 
organization and the operation of an effective law within this framework’”’ 
(p. 181). 

Methodologically the author seeks to add to traditional legal analysis 
a functional evaluation of sociological data in support of his conclusions 
and forecast. In both respects, however, the study does not offer very 
much that is new. This is especially true of the two introductory reviews 
of analytical and sociological jurisprudence, which appear rather basic, 
but may have been thought necessary and justified in view of the diversi- 
fied audience to whom the study is addressed. But even the book’s core— 
the evaluation of the growth and effectiveness of the Community legal 
system—parallels to a great extent the coverage of existing literature and 
does not approach the kind of novel, data-oriented and evaluative case 
study as, for instance, Scheingold’s of the ESCS (The Rule of Law in 
European Integration). 

Part of the difficulty lies in the author’s (proper) conclusion that the 
process of European integration so far is most pronounced and effective 
in the national and Community judicial systems. Given this subject 
matter, it is hard to undertake a functional analysis of behavioral data 
without attention to their ‘‘formal-legal public law’’ setting. The author 
thus devotes considerable space to such problems as the constitutionality 
of the Community Treaties in national law, the supremacy of Community 
law over national law, the referral procedure of Article 177 of the B.E.C. 
Treaty (perhaps the most important instrument for the integration of 
the judicial systems), and the nature of Community law. However, apart 
from the extensive and imaginative use of national case law (e.g., at pp. 
152-156), much of this material is not new (e.g., the discussion of the 
Van Gend and Da Costa decisions at pp. 144 and 159, respectively) and, 
for purposes of legal analysis, is often far too telescoped. In addition, 
the analysis at times accepts uncritically some rather traditionalist theories 
of public law generally (e.g., on the nature of federalism and of sover- 
eignty, and on the types and nature of international organizations) and 
as they relate to the communities in particular (e.g., that, Community law 
is basically international law). Many of these theories have been the 
subject of extensive scholarship and controversy In recent years, particu- 
larly in Germany and Italy. These trends perhaps should have been 
reflected to a greater extent in this study, especially since they would give 
additional support to the author’s own thoughtful conclusions. 

PETER Hay 


The Politics and Dynamics of Human Rights. By Moses Moskowitz. 
Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. xii, 283. Index. 
$7.50. 


This think-piece ranks with Robert K. Woetzel’s classic essay, The 
Philosophy of Freedom, in providing an original philosophical framework 
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for future study and legislation on human rights. The author’s most 
basic premise is found in the words from Reinhold Niebuhr: “‘ Generosity 
is probably beyond the moral capacity of collective man.’’ The impedi- 
ments of collective man to the implementation of human rights ean be 
overcome only ‘‘when the individual becomes a primary subject and 
object of international law and relations and is vested with substantive 
and procedural rights.’’ This is possible only if the United Nations can 
‘‘rise above its source .. . in the impenitent nationalism of all its mem- 
bers,” and if governments can rise above ‘‘national statism’’ and the 
““uneceasing quest of the state for national synthesis.’’ 

Nationalism unfortunately is not distinguished from national statism. 
Both are considered to represent the assertion of the interests of the 
national community as the highest good. This generalized cynicism about 
group behavior leads the author to reject regionalism as a potentially new 
form of nationalism writ large. This in turn leads him to attack the 
functional approach to international order, including presumably the 
variant known as peaceful engagement, as ‘‘morally disastrous and mate- 
rially futile,’’ because it reinforces a framework of international relations 
based on the mutual but narrow and ephemeral advantages of sovereign 
states. 

This scholarly volume introduces two original approaches to the inter- 
national law of human rights and to the general field of international 
relations. The principal thrust of the book is directed to develop the 
view that human rights provide ‘‘the one point of concurrence where the 
best interests of the individual, the community, the state and the world 
converge,’’ so that only by promoting human rights can men and govern- 
ments seek and find identification with the whole of humanity. Only 
through the continued shift of international legal concern from prob- 
lems of peace and war, and from problems of material human betterment, 
to the more basic problems of human rights, can we create a ‘“‘society of 
the human race’’ capable of mastering all these presently intractable 
problems. Because human rights thereby become a means to an end, 
as well as an end in themselves, they are an ideal fixed point of reference 
In international relations. 

The author’s second original approach to the international law of human 
rights is expressed in his highly pluralist concern for group rights and 
in his libertarian-conservative derivation of group rights from the 
dignity of the individual person. This contrasts with the author’s col- 
lectivist-liberal conviction that only the ‘‘internationalization of man’’ in 
an almost gnostic restructuring of the world can save mankind from 
destruction. The author stresses that individuals need freedom for exist- 
ence as members of cohesive groups or nations just as much as they need 
freedom as individuals from discrimination. The right of group exist- 
ence is particularly important for those who do not seek sovereignty, or 
who have been denied such independent political existence. This con- 
tribution to the developing fund of thought, research, and legislation on 
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the international law of human rights is best portrayed in the author’s 
own words: 


Not until the notion of national homogeneity and uniformity ceases 
to be an ideal to strive for will ethnic distinctions and racial, re- 
ligious and linguistic differences be taken for granted and pluralistic 
societies accepted as part of the natural order of things... . 

The individual whose human rights and fundamental freedoms the 
United Nations seeks to proclaim and defend is man in his national, 
cultural and spiritual environment. Stripped of his environmental, 
national and cultural characteristics, spiritually adrift from his past 
and loosed from his traditional moorings, man loses his essential 
humanity. ... The United Nations must redress the distortions of 
the past twenty years which have tended to separate the human in- 
dividual from his immediate environment. 

The rights and freedoms of minority groups that are of universal 
interest and application are those which derive from the merits of 
the individuals who make up those minorities and which are but an 
extension of their human rights and fundamental freedoms. They 
are the rights and freedoms which are essential to the survival of 
the group and the preservation of its cultural values and historic 
heritage. They have been denied ...on the general theory that 
diversity ultimately undermines the integrity of the state and that 
uniformity is the surest guarantee of national cohesion. Funda- 
mentally, however, it is a conception of intra-state relations which is 
very often intolerant also of all other forms of human freedom and 
liberty. Its root cause is the promotion of the interests of the state 
[rather than of the individual] as the supreme objective and as an 
end in itself, [and the promotion of an international order burdened | 
with massive political and psychological obstacles to the universal 
acceptance of diversity. 

Ropert D. CRANE 


Der Chinesisch-Sowjetische Grenzkonflikt: Das Erbe der Ungleichen Ver- 
trage. By Horst Pommerening. Olten und Freiburg im Breisgau: 
Walter-Verlag AG, 1968. pp. 266. Index. DM. 24; Fr. 26.50. 


The author analyzes the boundary relationship between China and 
Russia, which resulted in vast losses to China, in order to determine 
whether the People’s Republic can legally justify the revision of her 
frontiers with the Soviet Union. After an introduction, he considers the 
present status of the controversy in connection with which the Chinese 
Foreign Minister called the Soviets ‘‘thieves’’ who had stolen Chinese 
lands, assertions which Pravda labeled as ‘‘childish.’’ The Soviet argu- 
ments, examined in greater detail toward the end of the book, run along 
several lines and show that the Soviet Union had employed a thesis which 
is contrary to Communist theory, and has at times applied veiled threats. 
China’s position is not as clearly stated, but it is noted that Peking has 
not accepted the loss of the territory, that, indeed, Chinese history has 
never regarded the detachment of any territory as permanent, that the 
Chinese consider prescription not a disadvantage, but rather a supple- 
mentary basis for the revision of treaties, and that the non-applicability 
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of force in the interest of peace and the prevention of a nuclear holocaust 
is ‘‘foreign’’ (p. 193) to the Chinese. Pommerening then accuses Peking 
of waging ‘‘cartographic aggression’’ (p.197) against Moscow, a technique 
which is described as a form of Chinese protest, although he fails to 
analyze the evidentiary value of maps in boundary disputes. 

The interim chapters deal with unequal treaties according to Western, 
Soviet and Chinese international law and the manner in which this norm 
has been interpreted; the historical boundary claims of China; and the 
development of the boundary between the two states. Here attention is 
drawn to the manner in which the Czars acquired ever more territory 
through the various accords of the nineteenth century, treaties which 
both Soviet and Chinese international law regards as unequal. Not only 
are the terms of these treaties detailed, but the events which led to their 
conclusion and the negotiations themselves are portrayed rather vividly, 
and the observation made that Russia sought a form of guardianship over 
all of China and a firm protectorate over her Northern provinces. And in 
spite of Communist doctrine, Soviet policy is not at odds with that of 
the Czars; if anything, it accentuated the pressures on China. Detach- 
ment of the Tuva region and of Outer Mongolia is also deseribed. Once 
again, as in the section on unequal treaties, in which reference is made 
to the Harvard Draft on the Law of Treaties and no account is taken of 
the Draft Articles of the International Law Commission, this chapter, too, 
reveals significant omissions, of which the application, discussion, veto and 
subsequent admission of Outer Mongolia to the United Nations are illus- 
trations. The book also contains such dubious comments as those which 
assert that only independent states can be parties to treaties, and that only 
they can declare war and conclude peace. 

In conclusion the thesis is advanced that Peking’s attitude on boundary 
disputes is based on the location and power position of her neighbors. 
Weaker states surrounding the People’s Republic, for example, Mongolia, 
Nepal and Viet-Nam, will come into a dependency relationship in which 
they will pursue a friendly attitude toward her and retain their internal 
independence, and form a new type of Commonwealth with China, while 
in relations with India and the Soviet Union, who do not fit into such a 
modern modified tributary system, power politics will govern. A rather 
interesting comment in view of the 1968 Brezhnev doctrine of a Socialist 
Commonwealth ! 


GUENTER WEISSBERG 


BRIEFER NOTICES 


Traité de Droit International Public (Avec mention de la pratique inter- 
nationale et suisse). Vol. J. By Paul Guggenheim with the collaboration 
of Dietrich Kappeler. 2nd edition revised and augmented. (Geneva: 
Librairie de l’Université, Georg et Cie S.A., 1967. pp. xxxi, 352. Index. 
Sw. Fr. 45.) Volume I of the new edition of Professor Paul Guggenheim’s 
distinguished treatise on international law includes only the first three 
chapters that appeared in the same volume of the first edition. These are 
the chapters on principles, the relationships between international and 
municipal law, and sources of international law. The third chapter ac- 
counts for nearly three fourths of the text of Volume I. Change from the 
two-volume format of the first German and French editions is attributed 
by the author to the great number of judicial and arbitral decisions 
rendered in the intervening years, to new enunciations of doctrine, and to 
the work of progressive development of international law under United 
Nations auspices. In addition, historical introductions have been added 
to the several chapters in an effort to demonstrate an evolution whereby 
publie international law has gained autonomy in relation to national 
juridical orders. 

What necessarily results from the inevitable brevity of historical in- 
troductions to the chapters of a comprehensive treatise on international 
law is eapsulized history subject to the criticism of being selective and 
unscientific. The criticism may seem particularly @ propos when the reader 
finds that the history with which Chapter III begins is the history not of 
an evolving process but of theories of customary law, that is, the sort of 
history most suitable for argumentation by an author noted for brilliant 
defenses of disputed concepts. However, in view of the limitations on 
length imposed by a comprehensive treatise, the author’s avowed purpose, 
and his larding of the substantive sections with references to practice, it 
would be unseemly to demand standards appropriate to a different type of 
study. More pertinent criticism might be that sketchy discussion of the 
relationships between international and municipal law contributes little 
that is convincing to a demonstration of the emergence of the autonomy 
of international law. But such a flaw cannot detract from the excellence 
of the first revised volume of Professor Guggenheim’s treatise or from 
scholarly reliance on it and the subsequent volumes. 

Weser L. GOULD 


A Sociology of International Law and International Society. By 
Bart Landheer. (The Hague: Martinus Nijhoff, 1967. pp. x, 118. Gld. 
13.50.) In this extended essay Professor Landheer demonstrates how the 
social scientist’s conception of a comprehensive social process can be in- 
ventively used in the study of ‘‘law,’’ power’’ or ‘‘government.’’ He 
writes in the tradition of the nineteenth-century conception of the over- 
whelming supremacy of non-planned over planned or deliberate factors in 
social evolution, and therefore rejects the possibility that man is taking 
evolution in his own hands. This does not, however, imply that preference 
and volition are utterly useless. On the contrary, it is held that such 
subjective events may lead to acts that undermine the primacy of the 
prevailing system of nation states, including the international legal dimen- 
sion, and expedite man’s transition toward a stable and satisfactory future. 


1 Reviewed in this JOURNAL, Vol. 45 (1951), p. 603; Vol. 49 (1955), p. 105, 
662 
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The essay is in harmony with all who postulate the desirability of de- 
flating the rôle of power values and institutions, and of emphasizing values 
and practices other than power. Landheer’s strategy of moving from 
what I would call world public order to world civie order is to ‘‘detour’’ 
via regional organization: ‘‘more government—before effective global or- 
ganization can be reached’’ (p. 21). The theory is that the present in- 
ternational system of law and government cannot transform itself into a 
world society; it is self-perpetuating ‘‘as long as we continue to use the 
outmoded international tools of the nineteenth century.” (P. 72.) For 
instance, ‘‘the modern superstate feels no need to embark upon either con- 
quest or expansion, but it fears that another emerging superstate will not 
share this feeling.” (P. 72.) The program is to ‘‘ignore power’’ as far 
as possible while cultivating the diversified pluralistic components of world 
society (p. 87). 

Obviously power is implicitly defined as a zero-sum game in which if x 
gets more, y gets less; the definitions are not set up to allow ‘‘power with”? 
as well as ‘‘power over, or to provide intellectual tools by which the 
complexities of the ‘‘decision’’ or of other ‘‘policy’’ processes ean be ex- 
plained or managed. A more differentiated map, especially of authority 
and control, is required. ‘The objectives are sound; the conceptual instru- 
ments are unnecessarily blunt. 

Harop D. LASSWELL 


Foreign Policy and International Law. By Charles G. Fenwick. 
(Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. xiv, 142. Index. 
$6.00.) Professor Fenwick has prepared a brief guide for ‘‘the man in the 
street’’ who is moved to consider the principles and traditions involved in 
contemporary issues of foreign policy. ‘‘The man in the street’’ un- 
doubtedly covers the members of the vast network of private civie associa- 
tions—business, religious, social—for whom industrious program chairmen 
assemble lists of topics and books. The author also hopes, I am sure, to 
enlarge his audience impact by reaching the teachers of high school courses 
in history and the social studies. 

It goes without saying that Professor Fenwick has made full use of his 
mastery of the field, and of his rich experience as an expositor of its in- 
tricacies to groups at every level of preparation and concern. The present 
edition carries a formidable price tag and I hope that this is a prelude 
to cheaper and livelier bindings in future editions. 

I hope, too, that Professor Fenwick can work with teams of teachers, 
script writers, librarians, photographers and related specialists on the task 
of creating materials in every modern medium designed to interest and 
instruct young and old in the legal dimensions of public policy. Our 
senior sages should be shared with a wider range of fellow citizens. 


HAROLD D. LASSWELL 


The Protection of International Private Investment: Nigeria and the 
World Community. By David R. Mummery. (New York, Washington 
and London: Frederick A. Praeger, 1968. pp. xxviii, 198. Index. 
$15.00.) David Mummery of New Zealand, previously known for his 
studies of the exhaustion of local remedies, has written an enlightened if 
unoriginal survey of the problems and techniques involved in the protec- 
tion of private foreign investment. Starting with the assumption that ‘‘the 
promotion of the flow of private capital to developing countries... is a 
desirable end of policy’’ (p. xxvii), he uses Nigeria as a case study of how 
such investment is affected today by the ‘‘conflicts [which] develop be- 
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tween the pursuit of economie development and the pursuit of greater 
economic independence.” (P. 18.) 

After examining a wide array of techniques designed to afford the 
investor at least partial protection—-ranging from bilateral and multi- 
lateral treaties through the Investment Guaranty Program and the Hicken- 
looper Amendment to the World Bank Convention and possible UNCTAD 
procedures—the author rightly concludes that ‘‘the emphasis in some of 
the techniques being adopted is on settlement procedures more than sub- 
stantive principles. As a world economic community becomes more of a 
reality, substantive principles of adjustment and settlement may be crystal- 
lized more readily from experience than is possible at the present time.’’ 
(P. 118.) 

While the foreign investment specialist and the Nigerian expert need 
not bother with the book, it is a useful introductory work for the law 
student or general practitioner, especially in view of its copious notes 
(722 in a book of 120 pages, all unfortunately placed after the text) and 
chapter-oriented select bibliography. Unhappily, its extravagant price— 
$15 for a short work produced by an offset process—will preclude its pur- 
chase by many such readers. It is high time to blow the whistle on pub- 
lishers who believe they can double the list price of any volume containing 
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the word ‘‘investment’’ in its title. RICHARD B. LILLICH 


The UN and the Middle East Crisis, 1967. By Arthur Lall. (New York 
and London: Columbia University Press, 1968. pp. x, 322. Appendices. 
Index. $10.00.) Continuing his studies of international negotiations, 
Professor Lall has contributed a valuable account of the handling of the 
Middle East crisis of 1967 in the United Nations. The author was 
formerly Permanent Representative of India to the United Nations, in 
which capacity he served for a time on the United Nations Advisory Com- 
mittee on the United Nations Emergency Force. He is now Adjunct Pro- 
fessor of International Affairs at Columbia University. 

He describes major proposals introduced in the Security Council and 
General Assembly, their background and argumentation, and the results of 
these initiatives. One infers that the author has maintained contacts 
among United Nations delegations, and that his description of events is 
enriched by consultations with participants in the events deseribed. The 
account is interspersed with the author’s comments, which are of particular 
value because of his earlier high-level participation in comparable United 
Nations proceedings. The book is indispensable to the historian of the 
ease as well as to practitioners of multilateral diplomacy. 

A number of comments touch upon legal matters, and, on some of these, 
further elucidation would have been desirable. Despite the close analysis 
of the proceedings, the author does not make clear the general extent to 
which he regards the United Nations as a factor in its own right, and the 
extent to which it is regarded as merely a forum for the practice of 
diplomacy. Considerable stress is laid upon the proposition that ‘‘the 
steadfast maintenance of positions of principle is what gives an approach 
its strength and distinctive contribution’’ (p. 154); however, while this 
approach is undoubtedly relevant to the broader goal of developing a public 
basis of support for the United Nations itself, it is specifically related by 
the author only to the endeavor to resolve the particular case under dis- 
cussion. There are several indications of an optimistic view of international 
power (e.g., pp. 69, 169, 273) which, unfortunately, seem inconsistent with 
the record of the international handling of this ease over a twenty-year 


period. Jous W. HALDERMAN 
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The Amendment of the Constitutive Instruments of the United Nations 
and Specialized Agencies. By Ralph Zacklin. (Leyden: A. W. Sijthoff, 
1968. pp. xiv, 216. Indexes. Fl. 25.) Since, fifteen years ago, this re- 
viewer, following a suggestion by Lauterpacht, prepared a survey of the 
amending procedures of constitutions of international organizations (Brit- 
ish Year Book of International Law, 1954), he has entertained the hope 
that in the not too distant future a monograph devoted to this important 
subject would collect and digest the continuously growing materials on the 
question with a completeness which is not possible within the limits of a 
yearbook article. The book under review has now successfully filled this 
gap in the literature on the law of international organizations. 

It contains more than the title promises: three of its chapters are de- 
voted to the relevant law of what now are the Universal Postal Union and 
the International Telecommunications Union; to the amending procedures 
of the Covenant of the League of Nations and of the Constitution of the 
International Labor Organization; to the absence of a provision on its 
amendment in the Statute of the Permanent Court of International Justice 
and the unorthodox way in which the difficulty arising from this ‘‘lacuna’’ 
was Overcome ad hoc in protracted proceedings and negotiations stretching 
over the years 1928 to 1936. In 1945 the practical impossibility of amend- 
ing the Statute of the Permanent Court led to the decision to establish a 
new Court instead of amending the basic document of the old one. Ata 
time when the draftsmanship of instruments emanating from United 
Nations organs other than the International Law Commission is subjected 
to often justified criticism, it is of interest to be reminded of what is not 
an entirely new discovery: the misunderstandings and errors of the great 
statesmen who drafted Article 26 of the Covenant of the League and the 
major blunder for which the great lawyers who drafted the Statute of 
the P.C.I.J. were responsible. 

The author analyzes Articles 108 and 109 of the Charter of the United 
Nations. He gives a summary of the history of the first application of 
Article 108, the adoption in 1963 and the entry into force in 1965 of the 
amendments increasing the number of the non-permanent members of the 
Security Council and the membership of the Economie and Social Council. 
The author perhaps does not do full justice to the great Western Powers 
when he accuses them of cynicism and hypocrisy in regard to Charter re- 
view (Art. 109) and Charter amendment (Art. 108). Through many 
years the United States favored the calling of a Charter Review Con- 
ference under Article 109(8). Both the United Kingdom and the United 
States supported the increase in the membership of the two Councils; in 
1958 both co-sponsored a resolution calling for the increase of the number 
of members of the Economie and Social Council. In 1963 both Powers, 
prepared to vote for an increase in the membership of the Security Coun- 
cil to thirteen and in the membership of the Economic and Social Council 
to twenty-four, abstained only because of the last-minute change of these 
figures to fifteen and twenty-seven respectively. 

Dr. Zacklin’s description of the amending procedures of the Specialized 
Agencies is reliable and comprehensive. It might have been useful, per- 
haps, to add a section which would have dealt with the concrete amend- 
ments in the Constitutions of the I.L.O., the F.A.O. and the W.H.O. which 
were enacted in recent years. The International Atomic Energy Agency 
is, technically, not a Specialized Agency. Its relationship to the United 
Nations is swt generis. 

In the chapter on ‘‘The informal development of the constitutive in- 
struments of the United Nations and certain Specialized Agencies’’ the 
author deals with the development of the Charter and some of the other 
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basic instruments through interpretation, application and, maybe, non- 
application. 


Egon SCHWELB 


Streitkräfte internationaler Organisationen: Zugleich ein Beitrag zu 
völkerrechtlichen Grundfragen der Anwesenheit fremder Truppen. By 
Michael Bothe. (Cologne and Berlin: Carl Heymanns Verlag KG, 1968. 
pp. xii, 192. DM. 22.50.) The basic objective of this study is an analysis 
of the norms confronting international armed forces which operate under 
the auspices of such international organizations as are subjects of interna- 
tional law. To achieve this purpose, two groups of issues are presented. 
First, the author deals with the internal factors; for example, the struc- 
ture of the force, the relationship between the organization and the mem- 
bers of the force, and questions which arise as a result of the constitution 
of the organization. Second, and far more important, he examines the 
external elements, that is, the legal relationship between the force and 
third parties, whether states or individuals, and thus considers the question 
of the applicable international military law or ‘‘drow international mili- 
taire.” After noting that contingents such as UNEF, ONUC, and 
UNFICYP are organs of the United Nations, and stating that outside of 
Article 42 of the Charter the Organization possesses a customary law, a 
*“Gewohnhettsrecht’’ (p. 86), to establish international forces, the deductive 
approach is employed to show the close similarity between the norms and 
regulations applicable to such units and to national military forces. It is 
suggested that this situation should give pause for thought to those who 
wish to formulate special rules for international forces. 

Clearly some of the positions set forth, for instance, employment of the 
term ‘‘Streitkrafte,’’ or fighting forces, for peacekeeping contingents, are 
debatable, the author’s explanation of the use of the concept notwithstand- 
ing. Several others, such as the over-all description of the Korean opera- 
tion, are questionable. And certain interpretations of U.N. resolutions, in 
particular the so-called Katanga resolution of November 24, 1961, which is 
not regarded as a preventive measure but as a call for sanctions, for 
““Zwangsmassnahmen’’ (p. 123), under Article 42 of the Charter, leave 
room for doubt. Indeed, Dr. Bothe himself subsequently retreats from 
this view by labeling it a dubious case, a “‘Zwetfelsfall’’ (p. 157), for the 
application of force and acknowledging that U.N. organs did not consider 
it in this light. Still the volume is a useful addition to the literature. 


GUENTER WEISSBERG 


Uses of the Seas. Edited by Edmund A. Gullion. (Englewood Cliffs, 
N. J.: Prentice-Hall, 1968. pp. xvii, 202. Index. $4.95.) While man’s 
exploration of outer space continues to make headlines, less flamboyant but 
potentially more important history is being made in attempts to master and 
exploit the environment of inner space—the oceans. The Thirty-Third 
American Assembly, held at Arden House, Harriman, New York, May 2-5, 
1968, was devoted to a survey of developments in this field. The volume 
under review includes the background papers for the conference. It 
serves as an excellent brief introduction to the complex issues of utilizing 
deep ocean resources, 

The book consists of an introduction by Dean Gullion and six chapters 
on various topics by well-qualified authors. The introduction is a brief 
summary and review. Chapter One, ‘‘Ocean Science and Marine Re- 
sources,” by Paul M. Fye, Arthur E. Maxwell, Kenneth O. Emery, and 
Bostwick H. Ketchum, of the Woods Hole Oceanographic Institution, is 
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the longest and in many ways the most interesting contribution. The 
general reader is given a brief historical and technical introduction before 
the authors discuss the potential for resource development. Economic, 
technical, and biological constraints on exploitation are developed in rela- 
tion to such important issues as the economie potential of seabed phos- 
phorite and manganese deposits, undersea oil and gas deposits, fishing, 
and fish-farming. The authors include a number of useful charts and 
tables. Lawyers will be concerned particularly with Louis Henkin’s re- 
view in Chapter 2 of the major legal issues. Chapter 3 by Eugene Skol- 
nikoff discusses the present and possible future status of national and in- 
ternational organizations for ocean operations. Two separate contributions 
in Chapter 4 by L. W. Martin and Hedley Bull discuss the consequences 
of Britain’s diminished rôle as a naval Power. Next, Marshall D. Shulman 
analyzes the reasons for ‘‘the Soviet Turn to the Sea’’ and concludes that 
this should not be a cause for undue alarm in the West. He views these 
inereased Soviet efforts in part as a natural response to American efforts 
and sees possibilities for bilateral and international co-operation with the 
Soviets. The final chapter by Gordon J. F. MacDonald attempts to de- 
velop ‘‘An American Strategy for the Oceans.’’ Its treatment of military 
and security issues reflects a strategist’s concern with Soviet activities. 
It presents a contrast in viewpoint to Shulman’s piece, and, in Gullion’s 
phrase, is ‘‘rather somber about the sparseness of overseas bases available 
to the U.S. and their insecurity.’’ 

Although not written for lawyers primarily, the study is valuable for 
anyone concerned with the development of an international legal regime 
to facilitate the exploitation of ocean resources. It is an important refer- 
ence in conjunction with the recent report of the President’s Commission 
on Marine Science, Engineering, and Resources, headed by Dr. J. A. Strat- 
ton, and the work of the Committee on the Peaceful Uses of the Sea-Bed 
and the Ocean Floor Beyond the Limits of National Jurisdiction estab- 
lished by the Twenty-Third General Assembly at the United Nations. 
Some readers will wish more attention had been paid to the problem of 
arms control on the deep seabed. The American Assembly is to be con- 
gratulated for an important contribution to a new and vital area of public 
concern. 

D. S. CHEEVER 


Towards a Better Use of the Oceans: A Ktudy and Prognosis. A paper 
by Professor William T. Burke with comments by others. (Stockholm: 
International Institute for Peace and Conflict Research (SIPRI), 1968. 
pp. 322. $6.00.) Professor Burke (Professor of Law, University of 
Washington, formerly of Ohio State University) has written a paper 
on the legal aspects of present and potential use of the oceans, including 
the seabed, shelf, and superjacent waters. He divides his commentary 
into four sections: mineral resource development, fisheries, military usage, 
and scientific exploration and research. Within each section, Professor 
Burke examines the nature and trend of legal issues and supplies his 
own analysis and recommendations. The ambiguous definition of the 
continental shelf, the relevance of international treaties concerning 
Antarctica and outer space, economic and technical factors governing 
resource development, and the possible forms of international jurisdiction 
over the marine environment receive particular attention. His paper em- 
phasizes the important deficiencies of existing scientific knowledge, the 
difficulties of achieving any withdrawal of existing national claims in the 
oceans, and the economic and security aspects constraining both resource 
development and the limitation of military uses. 
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The first section on mineral resource development is the most interesting. 
Here the author includes some important technical data and analyzes the 
economic and legal uncertainties acting on present and future development, 
both technical and organizational. As in other sections, his footnotes will 
provide the reader with additional sources for study and research. The 
section on military issues is somewhat frustrating because the author could 
not document his broad assertion that there already is extensive military 
use of the deep seabed. 

This report will interest lawyers and government officials concerned with 
the management and control of deep ocean resources. ‘Because little at- 
tention is paid to national positions on these issues, the volume will be less 
interesting to general international relations scholars. 

D. 8. CHEEVER 


Outer Space: Prospects for Man and Society. Revised Edition. Edited 
by Lincoln P. Bloomfield. (New York, Washington and London: Frederick 
A. Praeger, 1968. pp. xiv, 267. Index. $6.50.) In 1962 the American 
Assembly held a session devoted to outer space, with Lincoln Bloomfield 
serving as editor of the volume of background papers. That volume con- 
tained a number of excellent short treatments of various aspects of the 
visible problems.1 This volume is a thoroughly revised edition based on 
the developments of the last half-decade. Indeed, the term revision is 
perhaps misleading, for many of the authors and a large part of the over- 
all contents are new. Various facets of present and prospective technologi- 
cal capabilities are dealt with by J. Guyford Stever, Ralph G. Schmitt, 
Charles S. Sheldon II, John H. Hoagland and Eugene B. Skolnikoff; 
Leonard S. Silk, with Seth T. Payne, again deals with the American 
economy; Bloomfield himself analyzes the ‘‘Quest for Law and Order’’; 
Alton Frye reports on Soviet space activities and attempts to evaluate 
various costs and the ‘‘prestige’’ value of the U.S. and Soviet space 
achievements; Donald G. Brennan has expanded the treatment of arms 
and arms control possibilities; Hugh Odishaw and James R. Killian, Jr., 
have brought up to date their contributions on science and space and on 
space-age policy, respectively. The ‘‘Outer Space” Treaty of 1967 and 
the Treaty on Rescue and Return of 1968 are included as appendices. Like 
its predecessor, the volume is lively, learned and stimulating. 


HOWARD J. TAUBENFELD 


American-Belgian Private International Law. By Georges van Hecke. 
(Bilateral Studies in Private International Law, No. 17. Dobbs Ferry, 
N. Y.: Oceana Publications, 1968. pp. 126. Index. $7.50.) The new 
volume in the ‘‘ Bilateral Studies’’ series produced by the Parker School of 
Foreign and Comparative Law is devoted to the private international law 
of Belgium. The author, Professor Georges van Hecke of the University of 
Leuwen, is a well-known authority on the subject. American law is con- 
sidered only to the extent that such consideration is relevant for the pre- 
sentation of the conflicts rules of Belgium. The Treaty of Friendship be- 
tween the two countries is reproduced in the Appendix. 

The principal topics covered are Legal Status of Aliens, Jurisdiction, 
Foreign Judgments and Judicial Assistance, Capacity, Family Relations 
and Succession, Property, Contracts and Torts, Companies, Patents and 
Copyright, Taxation. Consideration is given to the rules of the Uniform 
Law on Private International Law prepared by Belgium, The Netherlands 
and Luxembourg in 1951. The Uniform Law and Convention of May 11, 
1951, not yet in force, are reproduced in the Appendix in the new form 


1 See review in 57 A.J.LL. 945 (1963). 
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resulting from revisions made in 1966. Specialists should pay attention to 
this text rather than the old one. In one respect the volume is dated al- 
ready. The provisions referred to in the important Act of March 25, 1876, 
on Jurisdiction have been superseded by provisions in the new Code Judi- 
cimre of 1967. Changes in substance have been minor, however. 

Short but to the point, the volume is a most welcome addition to the 
growing literature in English on foreign private international law. 


Kurr H. NADELMANN 


México y Estados Umdos en el Conflicto Petrolero (1917-1942). By 
Lorenzo Meyer. (Mexico, D. F.: El Colegio de México, 1968. pp. 273.) 
This is a scholarly and impartial survey of the unhappy controversy be- 
tween the United States and Mexico in the years following the adoption 
of the Mexican Constitution of 1917. Porfirio Diaz had opened wide the 
resources of his country to foreign investors; Carranza, in the name of the 
Revolution, is trying to get control of the same resources as an inherent 
right of national sovereignty. Article 27 of the Constitution vested in the 
nation the ownership of all subsoil properties, and President Obregon 
declares the clause to be retroactive. ‘‘Confiscation,’’ ery the American 
investors, and press for intervention. Obregon yields and the Bueareli 
Agreements are adopted. Then President Calles withdraws the concession 
of not including mines in operation before 1917, but renews it in 1927. 
A settlement is reached in 1942 and the issue is closed. 

The story is a long one, and Dr. Meyer tells it well. Particularly com- 
mendable are the numerous footnotes which cite not only Mexican but 
United States sources as well, including the records of the Department of 
State. The volume would be better if there were an Index, and more 
readable if the typography could have been more open. But it is a com- 
mendable addition to the other studies of the Centro de Estudios Inter- 


nacionales. C. G. FENWICK 


Die Völkerrechtspersönlichkeit und die Völkerrechisprazis der Barbares- 
kenstaaten (Algier, Tripolis, Tunis 1518--1830). By Jörg Manfred Möss- 
ner. (Neue Kölner Rechtswissenschaftliche Abhandlungen, No. 58. Ber- 
lin: Walter De Gruyter & Co., 1968. pp. xxxii, 170. DM. 34.) The 
author subjects treaty relations between the Barbary states and European 
Powers between 1600 and 1830 to careful scrutiny and concludes that in- 
ternational relations between Barbary governments on the one hand and 
European governments on the other, although not ruled by the same sub- 
stantive law as intra-cultural relations in the European ‘‘club,’’ were 
governed by a kind of inter-cultural law. Within this inter-cultural law 
the Barbary states had international personality. The implications of 
such an inter-cultural law effectively governing the relations between states 
of different cultural inheritance, different ‘‘ideologies,’’ is mentioned, but 
it is asserted without further argument that only the general international 
law of treaties can apply inter-culturally. It is implied that that interna- 
tional law will necessarily apply as well in the modern world as it did in 
earlier times between Europeans and Muslims. This reviewer must admit 
to some skepticism on both points. 


1 P, 170. The book concludes with these two paragraphs, more or less literally trans- 
lated: 

‘(The actual complex relations between European and Barbary states constituted a 
special kind of international law... that can be called an international law of inter- 
cultural contracts (Vdlkerrechtstyp des Zwischen-Ordnungen-Rechts). In this inter- 
national law the Barbary states had international personality. 

“If one were to ask what the significance of this study is for our times, it is possi- 
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The book as a whole falls between being a tightly drawn detailed analysis 
of treaty relations between European countries and the Barbary states from 
1600 to 1830, and a loosely speculative work dealing with the concept of 
international personality in modern international law. Unfortunately, 
nearly all the evidence and clear reasoning deals with the treaty matters, 
and nearly all the conclusions are unsupported. Strictly viewed as an 
analysis of Muslim formal political approaches to contacts with European 
countries, an empirical study of treaty relations between the Barbary 
states and European states, it is interesting and valuable. It is not, how- 
ever, a general study of the international personality and practice of the 
Barbary states. It does not examine the concept of international per- 
sonality in any depth and lacks specifics in referring to actual practice in 
the absence of treaty or in interpreting treaty terms. 


ALFRED P. RUBIN 


Philippine Treaty Series. A Collection of the Texts of Treaties and 
Other International Agreements to which the Philippines Is a Party. 
Vol. I (1944-1948). Compiled and annotated by Haydee B. Yorace. 
(Quezon City: Law Center, College of Law, University of the Philippines; 
Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. xiv, 892. Index. 
$120.00 for four vols.) Treaties of the Republic of the Philippines are 
published in the Department of Foreign Affairs Treaty Series. However, 
this series is incomplete and omits many agreements to which the Re- 
publie of the Philippines is a party, notably certain multilateral conven- 
tions, agreements in simplified form, and agreements to which the Philip- 
pines became a party through succession. 

In 1966 the Law Center of the University of the Philippines published 
a complete list of all treaties and international agreements to which the 
Commonwealth and the Republic had become a party during the period 
from December, 1944, to the end of 19651 The first volume of the full 
texts of these agreements, numbering over four hundred, has now ap- 
peared and covers a period of roughly three and a half years up to June, 
1948. Three more volumes are yet to be published, and it is promised that 
the Law Center will publish supplements in order to keep the compilation 
up to date. 

The treaties are arranged in chronological order, and each is accom- 
panied by a note about the chronology of the Philippines’ becoming a party 
and the entry into the force of the agreement, references to other printings 
of the text of the agreement, and, in the case of multilateral instruments, a 
list of parties to the treaty as of December 31, 1965. 

As was pointed out when the list of treaties was published in 1966, ‘‘The 
absence of a complete and accurate collection of treaties to which the 
Philippines is a signatory has hampered the true assessment of our interna- 
tional relations as a nation.” The publication of these volumes, the first 
of which is carefully edited and handsomely printed, promises to facilitate 
that assessment. 

It is appropriate to record that work on the Series was assisted by the 
Philippine Society of International Law. R. R. BAXTER 


ble to respond that in the interface of two international systems based on ideology 
international law retains its force only within the framework of treaties. Those treaties 
presuppose some minimal common values. The subjects of this law are determined 
solely by recognition.’ 

1 University of the Philippines Law Center, List of Treaties and Other International 
Agreements of the Republie of the Philippines (1966). 
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OFFICIAL DOCUMENTS 


UNITED NATIONS CONFERENCE ON HUMAN RIGHTS, 
TEHERAN, APRIL 22 TO MAY 13, 1968 * 


PROCLAMATION OF TEHERAN 


The International Conference on Human Rights, 

Having met at Teheran from April 22 to May 13, 1968 to review the 
progress made in the twenty years since the adoption of the Universal 
Declaration of Human Rights and to formulate a programme for the 
future, 

Having considered the problems relating to the activities of the United 
Nations for the promotion and encouragement of respect for human rights 
and fundamental freedoms, 

Bearing in mind the resolutions adopted by the Conference, 

Noting that the observance of the International Year for Human Rights 
takes place at a time when the world is undergoing a process of unprece- 
dented change, 

Having regard to the new opportunities made available by the rapid 
progress of science and technology, 

Believing that, in an age when conflict and violence prevail in many 
parts of the world, the fact of human interdependence and the need for 
human solidarity are more evident than ever before, 

Recognizing that peace is the universal aspiration of mankind and that 
peace and justice are indispensable to the full realization of human rights 
and fundamental freedoms, 

Solemnly proclaims that: 

1. It is imperative that the members of the international community 
fulfil their solemn obligations to promote and encourage respect for human 
rights and fundamental freedoms for all without distinctions of any kind 
such as race, colour, sex, language, religion, political or other opinions; 

2. The Universal Declaration of Human Rights states a common under- 
standing of the peoples of the world concerning the inalienable and in- 
violable rights of all members of the human family and constitutes an 
obligation for the members of the international community; 

3. The International Covenant on Civil and Political Rights, the Inter- 
national Covenant on Economic, Social and Cultural Rights, the Declara- 
tion on the Granting of Independence to Colonial Countries and Peoples, 
the International Convention on the Elimination of All Forms of Racial 
Discrimination, as well as other conventions and declarations in the field 


* Texts of Proclamation of Teheran, and certain resolutions, from Final Act of the 
International Conference on Human Rights, Teheran, April 22-May 13, 1968. U.N. 
Doe. A/CONT.32/41 (Sales No.: E.68.XIV.2). 
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of human rights adopted under the auspices of the United Nations, the 
specialized agencies and the regional inter-governmental organizations, 
have created new standards and obligations to which States should 
conform ; 

4, Sinee the adoption of the Universal Declaration of Human Rights 
the United Nations has made substantial progress in defining standards 
for the enjoyment and protection of human rights and fundamental free- 
doms. During this period many important international instruments were 
adopted but much remains to be done in regard to the implementation of 
those rights and freedoms; 

5. The primary aim of the United Nations in the sphere of human rights 
is the achievement by each individual of the maximum freedom and dig- 
nity. For the realization of this objective, the laws of every country 
should grant each individual, irrespective of race, language, religion or 
political belief, freedom of expression, of information, of conscience and 


of religion, as well as the right to participate in the political, economic,}. 


cultural and social life of his country ; 

6. States should reaffirm their determination effectively to enforce the 
principles enshrined in the Charter of the United Nations and in other 
international Instruments that concern human rights and fundamental 
freedoms; 

7. Gross denials of human rights under the repugnant policy of apart- 
heid is a matter of the gravest concern to the international community. 
This policy of apartheid, condemned as a crime against humanity, con- 
tinues seriously to disturb international peace and security. It is there- 
fore imperative for the international community to use every possible 
means to eradicate this evil. The struggle against apartheid is recognized 
as legitimate ; H ` 

8. The peoples of the world must be made fully aware of the evils of 
racial discrimination and must join in combating them. The implementa- 
tion of this principle of non-discrimination, embodied in the Charter of 
the United Nations, the Universal Declaration of Human Rights, and other 
international instruments in the field of human rights, constitutes a most 
urgent task of mankind, at the international as well as at the national 
level. All ideologies based on racial superiority and intolerance must be 
condemned and resisted ; i 

9. Eight years after the General Assembly’s Declaration on the Granting 
of Independence to Colonial Countries and Peoples the problems of colo- 
nialism continue to preoceupy the international community. It is a matter 
of urgency that all Member States should co-operate with the appropriate 
organs of the United Nations so that effective measures can be taken to 
ensure that the Declaration is fully implemented; 

10. Massive denials of human rights, arising out of aggression or any 
armed conflict with their tragic consequences, and resulting in untold 
human misery, engender reactions which could engulf the world in ever 
growing hostilities. It is the obligation of the international community to 
co-operate in eradicating such scourges; 


ca", 
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11. Gross denials of human rights arising from discrimination on 
grounds of race, religion, belief or expressions of opinion outrage the 
conscience of mankind and endanger the foundations of freedom, justice 
and peace in the world; 

12. The widening gap between the economically developed and develop- 
ing countries impedes the realization of human rights in the international 
community. The failure of the Development Decade to reach its modest 
objectives makes it all the more imperative for every nation, according 
to its capacities, to make the maximum possible effort to close this gap; 

13. Since human rights and fundamental freedoms are indivisible, the 
full realization of civil and political rights without the enjoyment of 
economic, social and cultural rights, is impossible. The achievement of 
lasting progress in the implementation of human rights is dependent upon 
sound and effective national and international policies of economie and 
social development; 

14. The existence of over seven hundred million illiterates throughout 
the world is an enormous obstacle to all efforts at realizing the aims and 
purposes of the Charter of the United Nations and the provisions of the 
Universal Declaration of Human Rights. International action aimed at 
eradicating illiteracy from the face of the earth and promoting education 
at all levels requires urgent attention; 

15. The discrimination of which women are still victims in various 
regions of the world must be eliminated. An inferior status for women is 
contrary to the Charter of the United Nations as well as the provisions 
of the Universal Declaration of Human Rights. The full implementation 
of the Declaration on the Elimination of All Forms of Discrimination 
Against Women is a necessity for the progress of mankind; 

16. The protection of the family and of the child remains the concern 
of the international community. Parents have a basic human right to 
determine freely and responsibly the number and the spacing of their 
children ; 

17. The aspirations of the younger generation for a better world, in 
which human rights and fundamental freedoms are fully implemented, 
must be given the highest encouragement. It is imperative that youth 
participate in shaping the future of mankind; 

18. While recent scientific discoveries and technological advances have 
opened vast prospects for economic, social and cultural progress, such 
developments may nevertheless endanger the rights and freedoms of in- 
dividuals and will require continuing attention; 

19. Disarmament would release Immense human and material resources 
now devoted to military purposes. These resources should be used for 
the promotion of human rights and fundamental freedoms. General and 
complete disarmament is one of the highest aspirations of all peoples; 

Therefore, 

The International Conference on Human Rights, 

1. Affirming its faith in the principles of the Universal Declaration of 
Human Rights and other international instruments in this field, 
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2. Urges all peoples and governments to dedicate themselves to the 
principles enshrined in the Universal Declaration of Human Rights and 
to redouble their efforts to provide for all' human beings a life consonant 
with freedom and dignity and conducive to physical, mental, social and 
spiritual welfare. 

27th plenary meeting 
18 May 1968 


RESOLUTIONS ADOPTED BY THE CONFERENCE 
l. Respect for and implementation of human rights in occupied territories 
(ADOPTED WITHOUT REFERENCE TO A COMMITTEE) 


The International Conference on Human Rights, 

Being guided by the Universal Declaration of Human Rights, 

Having heard the statements made in the Conference with regard to 
the question of ‘‘respect for and implementation of human rights in occu- 
pied territories’’, and noting the note submitted by the Commissioner- 
General of the United Nations Relief and Works Agency for Palestine 
Refugees in the Near East (A/CONF.32/22), 

Bearing in mind the provisions of the Geneva Conventions of 12 August 
1949 regarding the protection of civilian persons in time of war, 

Recalling Security Council resolution 287 (1967) and General Assembly 
resolution 2252 (ES-V) in which the Council and the Assembly considered 
that essential and inalienable rights should be respected even during the 
vicissitudes of war and called upon the Government of Israel to facilitate 
the return of those inhabitants who have fled the areas of military opera- 
tions since the outbreak of hostilities, 

Recalling further articles 7, 18 and 30 of the Universal Declaration of 
Human Rights and resolutions 2253 (ES-V) of 4 July 1967 by which the 
General Assembly called upon Israel to rescind all measures already taken 
and to desist forthwith from taking any action which would alter the status 
of Jerusalem, as well as resolution 2254 (ES-V) of 14 July 1967 by which 
the General Assembly deplored the failure of Israel to implement the 
earlier resolution, 

Mindful of the principle embodied in the Universal Declaration of 
Human Rights regarding the right of everyone to return to his own 
country, 

Further recalling: 

(a) Resolution 6 (XXIV) of the Commission on Human Rights affirm- 
ing the rights of the inhabitants who have left since the outbreak of hos- 
tilities in the Middle East to return, and that the Government concerned 
should take the necessary measures in order to facilitate the return of 
those inhabitants to their own country without delay, 

(b) The telegram dispatched by the Commission on Human Rights on 
9 March 1968, calling upon the Government of Israel to desist forthwith 
from acts of destroying homes of Arab civilian population inhabiting areas 
occupied by Israel, 
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1. Expresses its grave concern for the violation of human rights in Arab 
territories occupied as a result of the June 1967 hostilities; 

2. Draws the attention of the Government of Israel to the grave conse- 
quences resulting from disregard of fundamental freedoms and human 
rights in occupied territories; 

3. Calls on the Government of Israel to desist forthwith from acts of 
destroying homes of Arab civilian population inhabiting areas occupied by 
Israel, and to respect and implement the Universal Declaration of Human 
Rights and the Geneva Conventions of 12 August 1949 in occupied ter- 
ritories ; 

4. Affirms the inalienable rights of all inhabitants who have left their 
homes as a result of the outbreak of hostilities in the Middle East to return, 
resume normal life, recover their property and homes, and rejoin their 
families according to the provision of the Universal Declaration of Human 
Rights ; 

5. Requests the General Assembly to appoint a special committee to in- 
vestigate violations of human rights in the territories occupied by Israel 
and to report thereon ; 

6. Requests the Commission on Human Rights to keep the matter under 


con aa RENIEN 23rd plenary meeting 


7 May 1968 


XVII. Human rights aspects of family planning 
(ADOPTED ON THE REPORT OF THE SECOND COMMITTEE) 


The International Conference on Human Rights, 

Recalling the determination of the peoples of the United Nations, as 
expressed in the Charter, to reaffirm faith in fundamental human rights, 
in the dignity and worth of the human person, in the equal rights of men 
and women and of nations large and small, and to promote social progress 
and better standards of life in larger freedom, 

Considering that article 16 of the Universal Declaration of Human Rights 
states inter alia that men and women of full age have the right to marry 
and found a family and that the family is the natural and fundamental 
group of society, 

Recalling General Assembly resolution 2211 (XXI) of 17 December 
1966, which recognized inter alia the sovereignty of nations in formulating 
and promoting their own population policies, with due regard to the prin- 
ciple that the size of the family should be the free choice of each individual 
family, 

Recalling also UNESCO resolution 3.252 of 14 December 1966, the 
World Health Assembly’s resolution WHA 20.41 of 25 May 1967 and the 
conclusions of the World Population Conference held at Belgrade in Sep- 
tember 1965 on the subject of family planning, 

Noting with interest that the Commission on the Status of Women has 
begun to study the relationship between family planning and the status 
of women, 
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Noting also the Declaration on Population of 10 December 1966, now 
signed by 30 Heads of State or Government, 

Belicving that it is timely to draw attention to the connexion between 
population growth and human rights, 

1. Observes that the present rapid rate of population growth in some 
areas of the world hampers the struggle against hunger and poverty, and 
in particular reduces the possibilities of rapidly achieving adequate stan- 
dards of living, including food, clothing, housing, medical care, social se- 
curity, education and social services, thereby impairing the full realization 
of human rights; 

2. Recognizes that moderation of the present rate of population growth 
in such areas would enhance the conditions for offering greater opportun- 
ities for the enjoyment of human rights and the improvement of living 
conditions for each person; 

3. Considers that couples have a basic human right to decide freely and 
responsibly on the number and spacing of their children and a right to 
adequate education and information in this respect; 

4. Urges Member States and United Nations bodies and specialized agen- 
cies concerned to give close attention to the implications for the exercise 
of human rights of the present rapid rate of increase in world population. 

25th plenary meeting 
12 May 1968 


XIX. Legal aid 


(ADOPTED ON THE REPORT OF THE SECOND CoMMITTEE) 


The International Conference on Human Rights, 

Recalling that the Universal Declaration of Human Rights proclaims 
that ‘‘everyone has the right to an effective remedy by the competent na- 
tional tribunals for acts violating the fundamental rights granted him by 
the constitution or by law’’, 

Recalling that Article 14 of the International Covenant on Civil and 
Political Rights provides in part that everyone charged with a criminal 
offence shall be entitled to defend himself in person or through legal as- 
sistance of his own choosing and to be informed if he does not have legal 
assistance of this right and to have legal assistance assigned to him in any 
case where the interests of justice shall require and without payment by 
him in any such case if he does not have sufficient means to pay for it, 

Belicving that there are cases where the individual’s recourse to com- 
petent tribunals to which he has a right of access is denied or hindered 
because of lack of financial resources to bear the expenses involved, 

Believing further that it is not sufficient that an individual have merely 
a legal right to bring his complaint before some court but that such court 
should be governed by efficient procedures and processes so that the indi- 
vidual’s complaint may be disposed of promptly and fairly, 
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Convinced that the provision of legal aid to aggrieved individuals would 
strengthen the observance and protection of human rights and fundamental 
freedoms, l 

Recommends: 

(a) That Governments encourage the development of comprehensive 
legal aid systems for the protection of human rights and fundamental 
freedoms; 

(6) That standards be devised for granting financial, professional and 
other legal assistance in appropriate cases to those whose fundamental 
rights appear to have been violated; 

(c) That Governments consider ways and means of defraying the ex- 
penses involved in providing such comprehensive legal aid systems; 

(d) That Governments take all possible steps to simplify laws and pro- 
cedures so as to reduce the burdens on the financial and other resources of 
individuals who seek legal redress; 

(e) That Governments co-operate to the extent appropriate in extend- 
ing the availability of competent legal assistance to aggrieved individuals 
who need it; 

(f) That the United Nations provide the necessary resources, within the 
limits of the human rights advisory services programme, to facilitate ex- 
pert and other technical assistance to Member States seeking to extend 
the availability of competent legal aid. 

25th plenary meeting 
12 May 1968 


XXI. Human rights in armed conflicts 
(ADOPTED ON THE REPORT OF THE SECOND COMMITTEE) 


The International Conference on Human Rights, 

Considering that peace is the underlying condition for the full observ- 
ance of human rights and war is their negation, 

Beheving that the purpose of the United Nations Organization is to pre- 
vent all conflicts and to institute an effective system for the peaceful settle- 
ment of disputes, 

Observing that nevertheless armed conflicts continue to plague humanity, 

Considering, also, that the widespread violence and brutality of our 
times, including massacres, summary executions, tortures, inhuman treat- 
ment of prisoners, killing of civilians In armed conflicts and the use of 
chemical and biological means of warfare, including napalm bombing, 
erode human rights and engender ecounter-brutality. 

Convinced that even during the periods of armed conflict, humanitarian 
principles must prevail, 

Noting that the provisions of the Hague Conventions of 1899 and 1907 
were intended to be only a first step in the provision of a code prohibiting 
or limiting the use of certain methods of warfare and that they were 
adopted at a time when the present means and methods of warfare did not 
exist, 
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Considering that the provisions of the Geneva Protocol of 1925 prohibit- 
ing the use of ‘‘asphyxiating, poisonous or other gases and of all analogous 
liquids, materials and devices’’ have not been universally accepted or ap- 
plied and may need a revision in the light of modern development, 

Considering further that the Red Cross Geneva Conventions of 1949 are 
not sufficiently broad in scope to cover all armed conflicts, 

Noting that States parties to the Red Cross Geneva Conventions some- 
times fail to appreciate their responsibility to take steps to ensure the re- 
spect of these humanitarian rules in all circumstances by other States, even 
if they are not themselves directly involved in an armed conflict, 

Noting also that minority racist or colonial régimes which refuse to com- 
ply with the decisions of the United Nations and the principles of the 
Universal Declaration of Human Rights frequently resort to executions 
and inhuman treatment of those who struggle against such régimes and 
considering that such persons should be protected against Inhuman or 
brutal treatment and also that such persons if detained should be treated 
as prisoners of war or political prisoners under international law, 

1. Requests the General Assembly to invite the Secretary-General to 
study: 

(a) Steps which could be taken to secure the better application of exist- 
ing humanitarian international conventions and rules in all armed conflicts; 

(b) The need for additional humanitarian international conventions or 
for possible revision of existing Conventions to ensure the better protec- 
tion of civilians, prisoners and combatants in all armed conflicts and the 
prohibition and limitation of the use of certain methods and means of 
warfare; 

2. Requests the Secretary-General, after consultation with the Interna- 
tional Committee of the Red Cross, to draw the attention of all States 
members of the United Nations system to the existing rules of international 
law on the subject and urge them, pending the adoption of new rules of 
international law relating to armed conflicts, to ensure that in all armed 
conflicts the inhabitants and belligerents are protected in accordance with 
‘‘the principles of the law of nations derived from the usages established 
among civilized peoples, from the laws of humanity and from the dictates 
of the public conscience’’ 

3. Calls on all States which have not yet done so to become parties to 
the Hague Conventions of 1899 and 1907, the Geneva Protocol of 1925, 
and the Geneva Conyentions of 1949.— 








25th plenary meeting 
12 May 1968 


BEIRUT RAID 


United Nations Security Council Resolution * 


The Security Council, 
Having considered the agenda contained in document S/Agenda/1462, 


* U.N. Doc. S/RES/262 (1968), adopted unanimously by the Security Council on Dec. 
31, 1968; 60 Dept. of State Bulletin 55 (Jan. 20, 1969). 
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Having noted the contents of the letter of the Permanent Representative 
of Lebanon (document 8/8945), 

Having noted the supplementary information provided by the Chief of 
Staff of the United Nations Truce Supervision Organization contained in 
documents §8/7930/Add. 107 and 108, 

Having heard the statements of the representative of Lebanon and of 
the representative of Israel concerning the grave attack committed against 
the civil International Airport of Beirut, 

Observing that the military action by the armed forces of Israel against 
the civil International Airport of Beirut was premeditated and of a large 
scale and carefully planned nature, 

Gravely concerned about the deteriorating situation resulting from this 
violation of the Security Council resolutions, 

And deeply concerned about the need to assure free uninterrupted in- 
ternational civil air traffic, 

1. Condemns Israel for its premeditated military action in violation of 
its obligations under the Charter and the cease-fire resolutions; 

2. Considers that such premeditated acts of violence endanger the main- 
tenance of the peace; 

3. Issues a solemn warning to Israel that if such acts were to be repeated, 
the Council would have to consider further steps to give effect to its de- 
cisions; 

4, Considers that Lebanon is entitled to appropriate redress for the de- 
struction it suffered, responsibility for which has been acknowledged by 
Israel. 


RELEASE AT PANMUNJOM OF CREW OF U.S.5. PUEBLO 


STATEMENT BY THE DEPARTMENT OF STATE SPOKESMAN, 
DECEMBER 22 


The crew of the U.S.S. Pueblo was freed today at Panmunjom. They 
will immediately be given medical examinations and returned to the United 
States. Their families will meet them in San Diego. 

The agreement to free the men involved the acceptance by both sides 
of the following procedure. General Woodward, our negotiator, signed a 
document prepared by the North Koreans. He made a formal statement 
for the record just before signing. The text of his statement had earlier 
been transmitted to the North Koreans and they had accepted our require- 
ment that this statement be coupled with the signature of their document. 
Our statement read: 


The position of the United States Government with regard to the 
Pueblo, as consistently expressed in the negotiations at Panmunjom 
and in public, has been that the ship was not engaged in illegal activ- 
ity, that there is no convincing evidence that the ship at any time 
intruded into the territorial waters claimed by North Korea, and that 
we could not apologize for actions which we did not believe took place. 
The document which I am going to sign was prepared by the North 
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Koreans and is at variance with the above position, but my signature 
will not and cannot alter the facts. I will sign the document to free 
the crew and only to free the crew. 


General Woodward then signed the North Korean ‘document and received 
the custody of the crew. 

As he said, General Woodward placed his name on the false North 
Korean document for one reason only: to obtain the freedom of the crew 
who were illegally seized and have been illegally held as hostages by the 
North Koreans for almost exactly 11 months. He made clear that his 
signature did not imply the acceptance by the United States of the nu- 
merous false statements in that document. Indeed, the prior acceptance 
by the North Koreans of the statement which General Woodward read 
into the record just before signing shows clearly their recognition of our 
position that the facts of the case call for neither an admission of guilt 
nor for an apology. 


STATEMENT BY SECRETARY RUSK, DECEMBER 22 


President Johnson and I are pleased to report that the United States 
representative at Panmunjom has just obtained the release of the 82 officers 
and men of the U.S.S. Pueblo who last January were illegally seized with 
their ship on the high seas. l 

The men will stop first at an American Army hospital near Seoul and 
will fly from there to San Diego after any immediate medical needs have 
been met. The body of Seaman Duane D. Hodges, who lost his life at the 
time the ship was captured, has also been returned. 

The men were released after long and difficult negotiations. The North 
Korean negotiator insisted from the beginning that the men would not 
be released unless the United States falsely confessed to espionage and 
to violations of North Korean territory and apologized for such alleged 
actions. 

We necessarily refused these demands. We repeatedly offered to ex- 
press our regrets if shown valid evidence of a transgression. But this Gov- 
ernment had—and has now—no reliable evidence that the Pueblo in any 
way violated her sailing orders and intruded into waters claimed by North 
Korea. 

After 10 months of negotiations during which we made every sort of 
reasonable offer, all of which were harshly rejected, we had come squarely 
up against a most painful problem: how to obtain the release of the crew 
without having this Government seem to attest to statements which simply 
are not true. Then within the past week, a way which does just that was 
found, and a strange procedure was accepted by the North Koreans. Ap- 
parently the North Koreans believe there is propaganda value even in a 
worthless document which General Woodward publicly labeled false be- 
fore he signed it. 
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General Woodward said: 


The position of the United States Government with regard to the 
Pueblo, as consistently expressed in the negotiations at Panmunjom 
and in public, has been that the ship was not engaged in illegal ac- 
tivity, that there is no convineing evidence that the ship at any time 
intruded into the territorial waters claimed by North Korea, and that 
we could not apologize for actions which we did not believe took place. 
The document which I am going to sign was prepared by the North 
Koreans and is at variance with the above position, but my signature 
will not and cannot alter the facts. I will sign the document to free 
the crew and only to free the crew. 


If you ask me why these two contradictory statements proved to be the 
key to effect the release of our men, the North Koreans would have to ex- 
plain it. I know of no precedent in my 19 years of public service. The 
simple fact is that the men are free and our position on the facts of the 
case is unchanged. 

We regret that the ship itself, U.S.S. Pueblo, has not yet been returned; 
that will have to be pursued further. 

During these painful months I met with the families of a number of the 
crew, I want to pay tribute to the understanding which relatives have 
shown toward our efforts to free the men, even at times when it seemed 
that these efforts were getting nowhere. 

And the American people deserve a word of thanks. This has been a 
‘most frustrating episode. There have been a few among us who counseled 
either violent reprisals, which could not save the men, or abject surrender 
to North Korean demands. But the great majority of our people have 
kept their heads. And the crew has now been released in time to have 
Christmas with their loved ones. 


NORTH KOREAN DOCUMENT SIGNED BY U.S. AT PANMUNJOM 


To the Government of the Democratic People’s Republie of Korea, 

The Government of the United States of America, 

Acknowledging the validity of the confessions of the crew of the USS 
Pueblo and of the documents of evidence produced by the Representative 
of the Government of the Democratic People’s Republic of Korea to the 
effect that the ship, which was seized by the self-defense measures of the 
naval vessels of the Korean People’s Army in the territorial waters of the 
Democratic People’s Republie of Korea on January 23, 1968, had illegally 
intruded into the territorial waters of the Democratic People’s Republic 
of Korea, 

Shoulders full responsibility and solemnly apologizes for the grave acts 
of espionage committed by the U. S. ship against the Democratic People’s 
Republic of Korea after having intruded into the territorial waters of the 
Democratic People’s Republic of Korea, 

And gives firm assurance that no U. S. ships will intrude again in the 
future into the territorial waters of the Democratic People’s Republic of 
Korea. 
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Meanwhile, the Government of the United States of America earnestly 
requests the Government of the Democratic People’s Republic of Korea to 
deal leniently with the former crew members of the USS Pueblo con- 
fiseated by the Democratie People’s Republic of Korea side, taking into 
consideration the fact that these crew members have confessed honesily 
to their crimes and petitioned the Government of the Democratic People’s 
Republie of Korea for leniency. 

Simultaneously with the signing of this document, the undersigned ac- 
knowledges receipt of 82 former crew members of the Pueblo and one 
corpse. 

On behalf of the Government 
of the United States of America 
GBERT H. Woopwarp, Major General, USA 
(Dept. of State Press Releases 280, 281, Dec. 22, 1968; 
60 Dept. of State Bulletin 1, 2 (1969).) 


THIRD-PARTY DECISION 


STATEMENT BEFORE ASIAN-AFRICAN LEGAL CONSULTATIVE 
COMMITTEE, TENTH SESSION, KARACHI, ON 
WEDNESDAY, JANUARY 22, 1969 


By Myres S. McDougal 
Observer from the American Society of International Law 


Mr. President, distinguished delegates, and fellow observers: 

It is a great honor and pleasure to be permitted to be an observer at 
this tenth session of the Asian-African Legal Consultative Committee. 
Mr. Oscar Schachter, the President of the American Society of Interna- 
tional Law, has asked me to express his deep appreciation of your courtesy 
in allowing us to be present here, and I should like to add my own warm 
thanks. 

For more than two years the American Society of International Law 
has had a special committee, of which I have been a member, studying 
this draft convention upon the law of treaties and making recommendations 
to the United States Delegation to the Vienna Conference. It was my 
privilege also to be a member of the United States Delegation to the first 
Vienna Conference. Insofar as possible, however, on this occasion I 
should like to follow the advice given yesterday by Dr. Nagendra Singh 
and to try to divest myself of all special identities. I hope, with appro- 
priate humility and with awareness of my position as an observer, simply 
to speak to you as one human being to another and as a citizen of the 
larger community of mankind. 

From this perspective, it has seemed to me that those of us who favor 
provision of some ultimate recourse to third-party decision-making for 
application of the new treaties’ convention, when negotiations between 
the parties break down, have not begun to make as strong a case for our 


686 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


position as we might make. It seems to me that the grounds for provid- 
ing some ultimate recourse to third-party decision are much more funda- 
mental than fears about the vagaries of Part V on Invalidity. These 
grounds cut deep into-our common interests in establishing and applying 
any law of international agreements and into the complexities and diff- 
culties in applying any general law to particular instances of conflict. 

The excellent documentation upon this problem prepared by your Bec- 
retariat has come to my hand too late for me to consider it in making 
this statement. I did, however, attend some of the sessions in Vienna and 
I have just reviewed the summary record of the discussions of articles 62 
and 62 bist I have also listened with appreciation and enlightenment to 
the eloquent statements made here yesterday and this morning. 

The arguments against the provision of some ultimate recourse to third- 
party decision-making would appear to build upon five different themes. 
In the brief time available to me, I should like to advert to each of these 
types of arguments, Indicating what seem to me to be persuasive reasons 
for rejecting each, and then to sketch in broad outline certain more posi- 
tive, fundamental reasons for the establishment of some form of third- 
party decision for last resort when negotiations fail. 

The first argument against the establishment of some form of ultimate 
third-party decision-making is that such decision-making in some mys- 
terious way impairs the sovereignty of states. With all deference, it is 
submitted that this is not so. One might with equal realism argue that 
the establishment of courts within our national communities impairs the 
freedom of individuals. It is no more an impairment of the sovereignty 
of a state for it to agree to appropriate procedures for the settlement of 
disputes with other states than for it to agree to certain substantive pro- 
visions, such as in the draft convention, for regulating such settlement. 
For most peoples today sovereignty is defined as the freedom which states 
enjoy under international law, and it is regarded as the highest expres- 
sion——not the impairment—of sovereignty for a state to engage with other 
states in the making and application of law. Even within our national 
communities a ‘‘lawful’’ decision is regarded as one made not merely in 
accord with certain policies but also by certain established procedures— 
whether in courts, administrative bodies, arbitration boards, and so on. 

Certainly the procedures proposed in Articles 62 and 62 bis do not 
interfere with any genuine freedom of choice of states. The principal 
thrust of these articles is to keep the parties in negotiation as long as 
possible and then, when negotiation fails, to provide them the widest 
measure of choice among modalities of settlement. It is only when con- 
sensus falters, and one or both of the parties seeks to Impose a unilateral 
will upon the other, that recourse to third-party assistance is stipulated. 

The second argument against ultimate recourse to third-party decision- 
making is that it may be partial or biased and take extra-legal considera- 
tions into account. Again, it is submitted with deference, the facts eut 


1 Appended at end of this statement. 
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exactly the opposite way. If there is to be no resort to a third party when 
there is ultimate disagreement between the parties, then the state with 
greatest effective power is left free to impose its will upon the other. 
From the standpoint of the state so imposed upon, no decision could be 
more partial, arbitrary, and unequal. When decisions are taken by uni- 
lateral choice only, naked power and not law is the governor. When there 
is only unilateral appreciation of facts and law, certainly partiality and 
extra-legal considerations are afforded their freest sway. Since it is not 
to be supposed that any one state, or group of states, or type of state— 
new or old, large or small, located in one part of the world or another— 
will always have the naked power to secure what it regards as its special 
interests, there would appear a common interest in all states in reducing 
this type of decision. 

The third principal argument against ultimate recourse to third-party 
decision is that there is no modern, acceptable law for such decision-maker 
to apply. This argument, again, would appear to be belied by the facts. 
This new convention, in the drafting and prescribing of which so many 
states have had a hand offers a relevant and comprehensive formulation, 
adequately reflecting common interest. 

The gravest danger is not that there will be no law, but that there will 
be no procedures for the application of what could otherwise be good 
law. The danger is that the broad policy formulations in the new con- 
vention may be stillborn because they are not complemented by appro- 
priate procedures for their application. 

It has been suggested that procedures for application are not necessary 
parts of a law of agreements. This would appear profoundly mistaken. 
Many branches of the law within our national communities require unique 
procedures and are incomplete without such procedures: witness the law 
of crimes or that of torts or delicts. Similarly, a law adequate to regu- 
late the making, interpretation, performance and termination of agree- 
ments—whether within national or International arenas—must require 
its own economic and especially adapted procedures. 

The fourth argument against ultimate recourse to third-party decision 
is that such decision might be employed to keep parties subjected to out- 
moded, oppressive agreements based more on coercion than on genuine 
mutual commitment. This fear, again, would appear unfounded. The 
new convention has many flexibilities written into it and embodies concepts 
about consent to be bound and invalidity, at least as old as Roman law, 
designed to secure and protect the genuine mutual consent of the parties. 
Similarly, the formulations of the convention about termination are most 
generous in taking into account the relevance of change, making explicit 
provision for fundamental change in circumstances and for supervening 
impossibility of performance. 

It is common ground in most legal systems today that there is no virtue 
in authority, law or agreement per se. The virtue of authority, law, and 
agreement is in the common purposes and interests they serve, and when 
conditions so change that common purposes and interests can no longer 
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be served, authoritative arrangements should also be changed. Law, appro- 
priately conceived, has no built-in preference for the status quo. 

It would appear that the new convention is adequately expressive of 
these contemporary conceptions of authority and affords full opportunity 
for a changing response to changing conditions. Certainly third-party 
decision guided by its generous provisions is likely to be less destructive 
of the common interest than unilateral appreciation of the relevance of 
change by any particular state which happens at any given time to have 
the effective power to make its will prevail. 

The fifth and final major argument against the establishment of third- 
party decision for the ultimate application of the convention on treaties 
is based on precedent: we should not do in the future what we have not 
done in the past. It is argued that compulsory third-party decision has 
not been stipulated In many great conventions of the past, such as those 
with respect to the law of the sea, diplomatic and consular immunities, 
and so on; hence there should be no such stipulation in this convention. 
This argument reminds me of what is known in my country as ‘‘the 
Goofus bird.” The Goofus bird flies backwards: though he doesn’t eare 
where he is going, he likes to know where he has been. 

The states of the world, and particularly the Asian-African states, have 
been bold in their demands for provision of a new substantive content 
for the law of treaties. Why should they not be equally bold in their 
demands for new procedures to assure that this new substantive content 
will in fact be put into controlling practice in particular instances. If 
boldness halts at mere aspiration for new policy, it may turn out to be 
symbolic gesture only rather than movement toward genuine reform. 

In controversies relating to the law of the sea and to diplomatic and 
consular immunities, third-party decision is not so immediately required, 
since each party has within its effective control certain potentialities for 
reciprocity and retaliation which it can invoke to secure common interest. 
In controversies relating to the law of treaties, one party is likely always 
to be at a disadvantage and no state can be sure of always being the party 
with advantage. In shaping a law for the future we should be guided 
not so much by the mistakes and failures of the past as by the urgent 
necessities of securing common interest under the conditions of the future. 

In the few moments that I may be permitted to continue to trespass upon 
your patience I should like to turn from this negative rebutting of the 
arguments of others to the brief outline of a more positive, affirmative case 
for third-party decision. It is frequently urged that third-party decision 
is indispensable to minimize the dangers of abuse in unilateral appreciation 
of the many vague concepts employed in the ‘‘Invalidity’’ sections of 
the convention and to afford a disinterested procedure for the creation of 
a more precise reference for these concepts in terms of common interest. 
It is obvious that this suggestion has some basis in realism. It seems to 
me, however, that a much stronger case derives from the importance of 
agreement-making generally to the establishment and maintenance of 
world public order and from the complexities and difficulties of applying 
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any law, not merely that relating to validity or invalidity, to the ambigu- 
ous features of any particular case. 

In world public order, as in our national communities, agreement serves 
the function of organizing an economy or society for the production and 
distribution of goods and services and other values. In the world arena, 
however, agreement serves still other, more explicitly governmental or 
constitutive functions. It is a principal modality by which law is made 
and by which constitutions—universal, regional, or specialized—are estab- 
lished and maintained. 

Agreement can serve these important functions and maintain an in- 
creasingly productive world society only if a certain stability in peoples’ 
expectations about the performance of agreements is secured and main- 
tained. Even large states, which might otherwise rely upon their naked 
power to secure their special interests, have an abiding, common interest 
with all states, large and small, in securing this stability. In an inter- 
dependent world, the advantages in an arbitrary, unilateral repudiation 
of agreements can never reside wholly on one side, or with a few states, 
or even with certain types of states. The security and internal prosperity 
of all states are irrevocably bound together, and not even the strongest 
state can make itself secure in all its values by the exercise of naked 
power. Neither large states nor small states can have a permanent interesi 
in securing a special share of a melting block of ice: their permanent, 
common interest is In an ever-expanding, more secure, and more abundant 
world society. 

Similarly, the application of a law of international agreements designed 
to secure an appropriate stability in peoples’ expectations can never be 
easy or automatic. The dangers which are anticipated in the application 
of the invalidity sections of the new convention are but dramatic examples 
of the delicate nature of the application of general concepts to specific 
facts in any ease. In any Instance in which claim is made for the appli- 
cation of a general prescription to the facts of a particular case, a series 
of delicate appreciations is required: the potential facts and potentially 
relevant laws must be explored, and the relevant laws must be interpreted 
and appraised in terms of basic constitutional policy (e.g., tus cogens); 
the facts must be finally characterized and the relevant laws carefully 
related to these facts; a choice or decision must be made in terms of the 
projection of a future policy; and, finally, appropriate measures must be 
taken or recommended to secure conformity of the parties to the decision. 
It should require little argument that all these delicate appreciations are 
more likely to be made in terms of common interest through the assistance 
of third-party decision than by the unilateral, naked-power decisions of 
either party. 

I thank you for your great patience; I wish you the greatest success 
in your conference; and I very much hope that your boldness of vision 
in the creation of new policies will be matched by an equal boldness and 
realism in inventing and establishing new procedures to make these 
policies effective. 
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Article 62 


(Procedure to be followed in cases of invalidity, 2 
termination, withdrawal from or suspension 


+ % 
of the operation of a treaty] = 


1. A party which, under the provisions of the present Convention, 
invokes either a defect in its consent to be bound by a treaty or a ground 
for impeaching the validity of a treaty, terminating it, withdrawing from 
it or suspending its operation, must notify the other parties of its claim. 
The notification shall indicate the measure proposed to be taken with 
respect to the treaty and the reasons therefor. 

2. If, after the expiry of a period which, except in cases of special 
urgency, shall not be less than three months after the receipt of the 
notification, no party has raised any objection, the party making the 
notification may carry out in the manner provided in article 63 the measure 
which it has proposed. 

3. If, however, objection has been raised by any other party, the parties 
shall seek a solution through the means indicated in Article 33 of the 
Charter of the United Nations. 

4, Nothing in the foregoing paragraphs shall affect the rights or obliga- 
tions of the parties under any provisions in force binding the parties with 
regard to the settlement of disputes. 

5. Without prejudice to article 42, the fact that a State has not previ- 
ously made the notification prescribed in paragraph 1 shall not prevent 
it from making such notification in answer to another party claiming per- 
formance of the treaty or alleging its violation. 


Proposed Article 62 bis? 


62 bis If the parties have been unable to agree, as provided in article 
62, upon any means of reaching a solution within four months 
following the date on which the objection was raised, or if 
they have agreed upon any means of settlement other than 
adjudication or arbitration and that means of settlement has 
not led to a solution within twelve months after such agree- 
ment, either party may request the Secretary-General of the 
United Nations to set in motion the procedures specified in 
annex 1 to the present Convention. 

Annex I (1) A permanent list of conciliators consisting of qualified 
jurists shall be drawn up by the Secretary-General of the 
United Nations. To this end every State Member of the 
United Nations and every party to the present Convention 
shall be invited to nominate two conciliators for a period of 
5 years, which may be renewed. 


2 Proposed by Central African Republic, Colombia, Dahomey, Denmark, Finland, 
Gabon, Ivory Coast, Lebanon, Madagasear, Netherlands, Peru, Sweden and Tunisia. 
Doe. A/CONF.39/0.1/L.352/Rev.2. 
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(2) In the event of a dispute, each party shall appoint: 

(a) one conciliator of its own nationality chosen either 
from the list referred to in paragraph 1 above or 
from outside that list; 

(b) one conciliator not of its own nationality chosen from 
the list. 

The Commission thus constituted shall appoint a Chair- 

man chosen from the list. 


The coneiliators chosen by the parties shall be appointed within a 
period of three months after the opening of the conciliation procedure by 
the party requesting it. 

The conciliators shall appoint their Chairman within two months after 
their own appointment. 

If the appointment of the conciliators or of the Chairman has not been 
made within the above-mentioned periods, it shall be made by the Secre- 
tary-General of the United Nations. 

(3) The Commission thus constituted shall establish the facts and shall 
make proposals to the parties with a view to arriving at a friendly settle- 
ment of the dispute. The Commission shall establish its own procedure. 
Decisions and recommendations of the Commission shall be taken by a 
majority vote. The Seecretary-General shall provide the Commission with 
such assistance and facilities as it may require. The expenses of the Com- 
mission shall be borne by the United Nations. 

(4) The Commission shall be required to report within twelve months of 
its constitution. Its reports shall be transmitted to the Secretary-General 
and to the parties. 

(5) In the event of failure of the conciliation procedure and if the parties 
have not agreed on a means of judicial settlement within three months 
from the date when it is established that the conciliation procedure has 
failed, the dispute shall, at the request of either party to it, be brought 
before an arbitral tribunal. 

The arbitral tribunal shall consist of two arbitrators, one appointed by 
each party, and a Chairman appointed by agreement between the arbi- 
trators. 

The arbitrators shall be appointed within a period of six months from 
the date when it is established that the conciliation procedure has failed. 

The Chairman shall also be appointed within a period of six months from 
the date of the appointment of the arbitrators by the parties. 

If the Chairman or arbitrators are not appointed within the above- 
mentioned period, the appointment shall be made by the Secretary-General 
of the United Nations. 

(6) The arbitral tribunal shall establish its own procedure. The de- 
cisions of the arbitral tribunal shall be taken by a majority vote. The 
award shall be binding and definitive. 

(7) The Secretary-General shall provide the arbitral tribunal with such 
assistance and facilities as it may require. The expenses of the arbitral 
tribunal shall be borne by the United Nations. 
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International Court of Justice: (Federal Republic of Germany/ 
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OTHER DOCUMENTS 


United Nations: 
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1 The annual subscription for six numbers of International Legal Materials is $24.00; 
there is a concessionary rate of $18.00 for members of the American Society of Inter- 
national Law. Inquiries and orders should be directed to International Legal Ma- 
terials, American Society of International Law, 2223 Massachusetts Avenue, N., W., 
Washington, D. C. 20008. 
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AIRCRAFT HIJACKING: ITS CAUSE AND CURE 


By Alona E. Evans * 


I. Tae OFFENSE or AIRCRAFT HIJACKING 


A cartoon published last year in a Boston newspaper showed two pas- 
sengers on an aeroplane, one turning to the other to say, ‘‘Uh-oh, the 
stewardesses have changed into their Cuban costumes.’’? Seventy-five suc- 
cessful hijackings of aircraft of United States and foreign registration ‘in 
the past nineteen months have dampened this light-hearted approach to 
the subject. In recent months a bantering remark to a member of a flight 
crew as to the prospects for a side trip to Cuba has earned more than one 
passenger a delayed flight, a conversation with an agent of the Federal 
Bureau of Investigation, or an appearance in court on charges ranging 
from disturbing the peace to attempted aircraft piracy.? For some pas- 
sengers the hijacking of an aircraft may be a colorful interlude in the 
routine course of air travel; for the flight crew, the carrier, and the Federal 
Aviation Administration, it is a nightmare, a vicious form of Russian 
roulette in which the fate of the hijacker is inconsequential in comparison 
with the potential cost in lives of passengers and crew, not to speak of the 
value of the aircraft itself.’ 

‘* Aircraft hijacking’’ is a contemporary addition to the roster of inter- 
national and national crimes, and the necessity for its control at the in- 
ternational and national levels is only beginning to be recognized by 
states. In United States practice, a series of hijackings in 1961 led Con- 
gress to amend the Federal Aviation Act of 1958 to provide for the offenses 
of ‘‘aircraft piracy,’’ interference with flight crew members or attendants 
by assault, Intimidation or threat, and the carrying of concealed deadly 
or dangerous weapons on board an aircraft by unauthorized persons.‘ 
Furthermore, certain offenses which were subject to Federal jurisdiction 
‘.. . if committed within the special maritime and territorial jurisdic- 
tion of the United States,’’ as defined in 18 U.S.C. §7, were also made 


* Wellesley College. 

1 Cartoon by Dahl, Boston Herald Traveler, Sept. 23, 1968. 

2 New York Times, Aug. 3, 1968, 11:3; Dec. 6, 1968, 40:2; Feb, 9, 1969, 53:1 (city 
ed. unless otherwise indicated); Boston Herald Traveler, Feb. 17, 1969, 1:2; Feb, 24, 
1969, 2:3. In Boston a passenger who asked a stewardess ‘‘how long does it take this 
plane to get to Cuba’’ was fined $200 on a charge of disturbing the peace. New York 
Times, July 11, 1969, 36:2. 

3 During the past nineteen months some 2916 passengers and crew members have 
been aboard hijacked aircraft of the United States registration. The largest number of 
persons involved in any single hijacking to date were 171 passengers and crew on an 
Eastern Airlines flight from New York to Miami. New York Times, Jan. 20, 1969, 1:4. 

4 P.L. 87~197, 75 Stat. 466 (1961); 49 U.S.C. §1472 (i) (j) (1). 
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punishable if committed on board aircraft in flight in air commerce.’ 
‘‘ Aircraft piracy’’ was defined as ‘‘. . . any seizure or exercise of control, 
by force or violence or threat of force or violence and with wrongful intent, 
of an aircraft in flight in air commerce.’ ‘‘Aircraft piracy”? is not 
‘‘piracy’’ in the classical sense, or as defined in the 1958 Geneva Conven- 
tion on the High Seas which refers to piracy by aircraft in the following 
terms: “f... illegal acts of violence, detention or any act of depredation, 
committed for private ends by the crew or the passengers of ... a private 
aircraft’’ and directed against another ship or aircraft.” On the other 
hand, ‘‘hijacking,’’ that relie of the Prohibition Era, is not entirely de- 
scriptive of the act, for in common usage hijacking applies to the seizure 
of a private commercial vehicle or vessel with the intent of theft of its 
load or cargo. The offense of ‘‘aircraft hijacking’’ essentially consists 
of a taking or conversion to private use of an aircraft as a means of trans- 
portation and forcibly changing its flight plan to a different destination. 
Theft of the aircraft itself or robbery of passengers or crew have not 
been the practice in hijackings during the past two decades, although both 
acts have taken place upon occasion. But as the hijacker assumes no re- 
sponsibility for restoration of an aircraft to the rightful owner, the act 
does constitute a ‘‘theft.’’ Until the Federal Aviation Act was amended 
in 1961, prosecution for aircraft hijacking was maintained primarily on ` 


549 U.S.C. §1472(k); 18 U.S.C. $113 (assault), §114 (maiming), §661 (lareeny), 
$662 (receiving stolen property), §1111 (murder), $1112 (manslaughter), §1113 (at- 
tempt to commit murder or manslaughter), §2031 (rape), §2032 (carnal knowledge), 
§2111 (robbery). 

649 U.S.C. §1472(i1) (2). ‘* ‘Air commerce’ means interstate, overseas, or foreign 
air commerce or the transportation of mail by aircraft or any operation or navigation 
of aircraft within the limits of any Federal airway or any operation or navigation of 
aircraft which directly affects, or which may endanger safety in, interstate, overseas, 
or foreign air commerce.’? 49 U.S.C. §1301(4). For a critical analysis of the United 
States concept of air commerce in terms of the Tokyo Convention, see A. I. Mendelsohn, 
‘í In-Flight Crime: The International and Domestic Picture Under the Tokyo Con- 
vention,’’? 53 Virginia Law Review 509 (1967). 

7 Art. 15(1) (a) (b); 18 U. S. Treaties 2312; 450 U.N. Treaty Series 82; 52 A.J.I.L. 
842 (1958). See commentary on Art. 39 (Art. 15 of final text) of International Law 
Commission’s 1956 draft of this convention, 4 Whiteman, Digest of International Law 
657-659. 

8 Where an aircraft has been detained in the state to which it has been forced to 
go by reason of hijacking, this act has usually been for political reasons. ÆE.g., Cuba 
detained an aircraft of U. 5. registration for three weeks in 1961 in an effort to recover 
certain Cuban aircraft which had been attached in the United States by court order. 
New York Times, July 25, 1961, 1:7 et seg. (late city ed.). ‘The aircraft was re- 
turned in exchange for a Cuban patrol boat. Jbid., Aug. 18, 1:6. 45 Department of 
State Bulletin 334, 407 (1961). Cuba detained a Venezuelan aircraft for four days 
and required payment of $31,466.80 for its expenses prior to returning it; this action 
was allegedly in retaliation for the detention for six weeks by Venezuela of a Cuban 
fishing vessel found in Venezuelan territorial waters. New York Times, Nov. 21, 1968, 
11:1; Jan. 3, 1969, 6:2; Feb. 13, 90:6; Feb. 18, 65:5. Israel released 16 Arab guer- 
'rillas as a ‘‘humanitarian gesture’’ in return for an El Al aircraft held by Algeria 
for 6 weeks. Jbid., Sept. 18, 1968, 6:1. Robberies have occurred upon occasion; see 
p. 702 below, 
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the charges of transporting a stolen aircraft in interstate commerce, kid- 
naping the persons aboard, or obstructing commerce by threats or violence.® 

In the present discussion, the term ‘‘aireraft hijacking’’ will be used. 
It will be confined to the offenses defined in 49 U.S.C. §1472(i) G) (k) (1), 
excluding theft of aircraft from the ground, illegal seizure of military or 
other public aircraft on the ground or in flight, and acts of sabotage de- 
signed to destroy an aircraft on the ground or in flight.1° The discussion 
will be based primarily upon United States experience of aircraft hijack- 
ing during the past nineteen months. 


A. Incidence of Aircraft Hijacking 


In the period from February, 1968, to September, 1969, there were more 
successful acts of aircraft hijacking than there had been during the pre- 
vious twenty years. In the first eight months of 1969 there were more 
successful hijackings than in the whole of 1968.1? Specifically, reports for 
some 121 completed hijackings have been found for the period from Janu- 
ary, 1948, through the beginning of September, 1969. Eighty-nine per- 
cent of these aircraft were commercial carriers; the remainder were char- 
tered. Fifty-one aircraft of United States registration have been hijacked 
successfully since May, 1961. Cuba was the destination in fifty instances; 
Syria in the other. During the twenty-year period, aircraft registered in 
twenty-four other states were successfully hijacked. Of these states, 
Colombia has been victimized most frequently, again the destination being 
Cuba. While an upsurge in hijackings is evident in the periods 1948— 
1950 (seventeen instances) and 1958-1962 (seventeen instances), the fig- 


9See United States v. Bearden, 304 F.2d 532 (5th Cir., 1962), vacated on other 
grounds, 372 U. S. 252 (1963), obstruction of commerce charge affirmed, 320 F.2d 99 
(5th Cir., 1963), cert. denied, 376 U. S. 922 (1964); United States v. Healy, 376 U. S. 
75 (1964); 18 U.S.C. §§ 2, 2312, 1201, 1951. 

10 €‘ Aireraft hijacking’’ is the term employed in the draft proposal for a protocol 
to the 1963 Convention on Offences and Certain Other Acts Committed on Board 
Aireraft (Tokyo Convention) which was submitted in January, 1969, on behalf of 
the United States to the Subcommittee on Unlawful Seizure of Aireraft of the Legal 
Committee of the International Civil Aviation Organization. LC/SC.SA. WD.7 
(5/2/69). 

11 The author gratefully acknowledges the opportunity of discussing the problem of 
aircraft hijacking with Nathaniel H. Goodrich, General Counsel, Federal Aviation Ad- 
ministration; Knute E. Malmborg, Assistant Legal Adviser, Department of State; 
Harold Shapiro, Chief, Administrative Regulations Section, Criminal Division, De- 
partment of Justice; David Slattery, Criminal Division, Department of Justice; Fred- 
erick Smith, Jr., Deputy Administrator, Bureau of Security and Consular Affairs, 
Department of State. All views expressed here are those of the author. Research 
for this article was completed as of June 30, 1969, details corrected to Sept. 8. 

12 Statistical data on the incidence of aircraft hijacking vary according to the com- 
piler’s eriteria. The figures used here are based upon the following sources: House 
Comm. on Foreign Affairs, Subcom. on Inter-American Affairs, Air Piracy in the 
Caribbean Area, 90th Cong., 2d Sess. (Comm. Print, 1968); House Comm. on Interstate 
and Foreign Commerce, Aircraft Piracy, H.R. Rep. No. 91-33, 91st Cong., Ist Sess. 
(1969); Department of State, Foreign Policy Briefs, Vol. 18, No. 14 (Dee. 30, 1968) ; 
reports in New York Times, Boston Herald Traveler, Boston Globe, Washington Post, 
Washington Evening Star, Chicago Tribune, 
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ures for the period February, 1968, through the first week in September, 
1969, are remarkable.*® In 1968 there were thirty successful hijackings 
of aircraft, seventeen of United States registration. In the first 33 weeks 
of 1969, there were forty-six successful hijackings, including twenty-seven 
aircraft of United States registration.” 

Attempted hijackings are sometimes more difficult to document than suc- 
cessful ones because of inadequate reporting on the one hand and because 
the intent of the hijacker is not always readily discernible, as the threat 
may be no more than a joke, an exhibition of an inebriate’s bad temper, 
youthful folly, manifestation of mental imbalance, or, it may be the real 
thing. One recent report indicates that there were as many as thirty at- 
tempts in the first four months of 1969.15 Whatever the causes, the 
figures indicate an alarming increase in successful and attempted aircraft 
hijackings during the past two years. 


B. The Hijacking Process 


A hijacker usually begins by seizing a stewardess and forcing her at 
gunpoint to take him to the cockpit where the pilot is ordered to proceed 
to Havana, or the stewardess may be held in the cabin and forced to 
relay the order to the pilot through the aircraft’s internal communications 
system. In some instances, especially in chartered aircraft, an attack is 


13 The period 1948-1950 was marked by political turmoil in Czechoslovakia and 
China; 1958-1962 was the period in which the Castro regime came into power and 
consolidated its authority in Cuba. There is no single explanation for the figures for 
1968-1969. 


14 Cases of successful aireraft hijacking, January 1, 1948-Sept. 8, 1969: 


1948: 7 1953: 1 1960: 3 1964: 1 1969: 46 
1949; 7 1956: 1 1961: 6 1966: 1 
1950: 3 1958: 2 1962: 2 1967: 5 
1952: 1 1959: 4 1963: 1 1968: 30 
States of registration of successfully hijacked aircraft: 
Argentina: 1 Egypt: 2 Poland: 1 
Bahamas: 1 Ethiopia: 1 Portugal: 2 
Brazil: 1 Greece: 4 Romania: 2 
Bulgaria: 1 Hungary: 2 Spain: 1 
Colombia: 13 oe U.S.S.R.: 1 
Mexico: 5 
Cuba: 7 Nationalist China: 4 Ree oes ae 
Czechoslovakia: 7 Peru: 2 Venezuela: 5 
Eeuador: 2 Philippines: 2 Yugoslavia: 2 
United States air carriers hijacked, February 17, 1968—Sept. 8, 1969; 
Continental: 1 Northeast: 2 Southeast: 1 
Delta: 3 Northwest Orient: 1 Trans World: 2 
Eastern: 14 Pan American: 2 United: 2 


National: 10 


From July 1 through Sept, 8, 1969, there were 12 hijackings, making a total of 
46 in 8 months: United States, 6; Colombia, 2; and 1 each of aircraft regis- 
tered in Egypt, Ethiopia, Greece, and Mexico. Five United States aircraft were 
hijacked to Cuba; one was hijacked to Syria by two members of the Popular Front 
for the Liberation of Palestine, acting for political reasons, 

18 New York Times, May 7, 1969, 73:3 
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made directly on the pilot. The weapons typically consist of revolvers 
or pistols; in six instances since February, 1968, however, knives, includ- 
ing steak knives and penknives, were used. Other weapons have included 
hand grenades, real and false, dynamite sticks, and nitroglycerine in a 
bottle. Machine guns were brandished in two attacks on Ecuadorean air- 
craft and in one attack on a Venezuelan aircraft.*® 

As soon as he is aware of the hijacking, the pilot notifies the nearest 
F.A.A. traffie control center which, in turn, proceeds to obtain clearance 
for the aircraft from the Havana traffic control center, together with the 
necessary information for landing at José Marti Airport. This informa- 
tion is relayed to the aireraft. The Department of State is immediately 
notified about the incident and either informs the Czech Embassy at Wash- 
ington, representing Cuban interests in the United States, or the Swiss 
Government which sends the information on to the Swiss Embassy at 
Havana, representing the United States in Cuba. The Swiss Embassy 
arranges for exit clearances for the aircraft, passengers and flight crew 
and pays any charges arising from the stopover. The Swiss Government 
is reimbursed by the Department of State which, in turn, is reimbursed 
by the carrier. En route to Havana the aircraft may be followed while 
over the high seas by a United States Air Force plane for safety purposes. 
On landing in Cuba, the hijacker is removed by Cuban military authorities, 
and the aircraft, crew, and passengers are allowed to return to the United 
States.?” 

Upon reaching the United States, passengers and crew are interviewed 
by agents of the F.B.I. with a view to identifying the hijacker and to clari- 
fying the circumstances of the incident. In the majority of cases identi- 
fication is made and a complaint is filed against the hijacker on a charge 
of air piracy in the place of last departure of the aircraft, or a John Doe 
warrant for the hijacker’s arrest may be sworn out so that he can be 
promptly taken into custody should he return to the United States.** 

Apart from meeting the costs of an extended trip to Cuba, which have 
been estimated as ranging from $2500 to $3000, a carrier may be sub- 
jected to litigation as a consequence of the incident. At least one suit has 
been filed for damages caused by the carrier’s alleged negligence in fail- 


16 According to a statement from the Department of Justice, 37 hijackers have used 
guns, 4 have used knives, and 6 have used both weapons. Assistant Attorney General 
(Wilson) to Chairman, House Comm. on Interstate and Foreign Commerce (Staggers), 
Feb. 26, 1969, Aircraft Piracy, p. 27, cited in note 12 above. 

17 Interviews, Nathaniel H. Goodrich, General Counsel, Federal Aviation Administra- 
tion, Nov. 22, 1968; Knute E. Malmborg, Assistant Legal Adviser, Department of 
State, Jan. 9, 1969. Boston Herald Traveler, Jan. 30, 1969, 13:1. Between July, 1968, 
and February, 1969, Cuban authorities required passengers to return to the United 
States on a different plane and from Varadero Airport located some 80 miles from 
Havana. This procedure was necessitated by the alleged inadequacy of the runways 
at José Marti Airport for take-off by a fully loaded jet aircraft. This procedure 
obviously added to the costs of a hijacking. New York Times, Feb. 12, 1969, 1:1. 

18 Interview with David Slattery, Criminal Division, Department of Justice, Jan. 
9, 1969. 

19 Aireraft Piracy, p. 4, cited note 12 above. 
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ing to search passengers and baggage prior to take-off and for loss of per- 
sonal property in the course of the hijacking.” The rapid increase in 
hijackings in early 1969 produced sufficient anxiety on the part of one 
prospective passenger: that he brought an action to enjoin the departure 
on a certain flight of any passenger whose person or baggage had not been 
previously searched by the carrier for concealed weapons.” 


C. The Hijackers 


Given the incidence of hijacking, one must necessarily inquire as to who 
the hijackers are and what their motives may be. The typical hijacker of 
a United States registered aircraft is a United States national. Usually 
he acts alone, although there have been several instances of two, three, or 
four hijackers taking over an aircraft. In at least six cases the hijacker 
has been accompanied by members of his family.”? There are various 
reasons for resort to hijacking. According to information from the De- 
partment of Justice, fourteen out of forty-nine identified hijackers or at- 
tempted hijackers had prior criminal records. Among the other thirty-five, 
four were wanted by the police on charges ranging from passing bad 
checks to attempted murder of a policeman.” Three successful hijackers 
in the past three years have been military deserters. At least two cul- 
prits have been involved in domestic relations difficulties. Discontent with 
life in the United States has been the main reason for hijacking in at least 
half a dozen cases in which the offender was either an American national 
or a Cuban national who had come into the United States as a refugee.*4 
While political asylum in Cuba might be expected to be a major reason 
for resort to this method of departure from the United States, this has 
been the apparent objective in very few instances.” Kidnaping for po- 
litical reasons was the motive in three cases, one involving a Cuban na- 


20 New York Times, Feb. 8, 1969, 54:5. 

21 Fink v. Northeast Airlines, Ine., Docket No. 89658, Mass. Superior Court, filed 
March 5, 1969, pending as of June 18, 1969. Boston Herald Traveler, March 6, 1969, 
3:2; March 11, 5:1. A Long Island resident planning a holiday in Florida filed a 
notice in the New York Times to the effect that she would sue both Northeast Air- 
lines and the Federal Government if her flight were hijacked. New York Times, Jan. 
15, 1969, 80:8. Ironically enough, Northeast was first subjected to hijacking in May, 
1969, ; 
22 New York Times, Nov. 25, 1968, 1:1; Aug. 30, 1969, 2:5; Boston Herald Traveler, 
Jan, 4, 1969, 2:1, June 29, 13:4; Boston Globe, Feb. 4, 1969, 1:2; Air Piracy in the 
Caribbean Area, p. 11, cited note 12 above. A Mexican aircraft was hijacked in 1968 by 
a woman holding a revolver and her two-year-old child. Boston Herald Traveler, Oct. 
7, 1968, 1:2. 

28 Aircraft Piracy, p. 26, cited note 12 above. 

24 On the assumption that Cuban refugees dissatisfied with the United States might 
resort to hijacking as a means of returning to Cuba, the Department of State in- 
structed the Swiss Embassy to explore with the Cuban Government the possibility of 
using the daily refugee airlift system for the repatriation of refugees. No response 
was received from the Cuban Government. Department of State, Foreign Policy Briefs, 
Vol. 18, No. 14 (Dee. 30, 1968). 

25 E.g., New York Times, May 25, 1967, 1:6 (military deserter); Nov. 5, 1968, 
17:3 (Black Panther member). 
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tional, another involving the pilot of the aircraft who was a naturalized 
American citizen of Cuban origin, and a third in which members of the 
Popular Front for the Liberation of Palestine diverted to Syria an Ameri- 
can aireraft carrying six Israeli passengers.” Among both successful and 
attempted hijackers, records of the Department of Justice indicate that 
ten have been mentally disturbed persons.” 

Where discontent with the United States has been the reason for a hi- 
jacking, Cuba has not necessarily fulfilled the expectations of the hijacker. 
Six hijackers have returned to the United States in the past seven years 
to face Federal prosecution.*® 


D. The Hazards of Hijacking 


The dangers involved in aircraft hijacking are out of all proportion to 
the number of incidents. Apart from the navigational difficulties at- 
tendant upon changes of course, together with landing and take-off in 
Cuba, there are other hazards. Aircraft flying overland routes are not 
necessarily equipped for emergency landing at sea, as one pilot pointed 
out in an incident in November, 1968.79 Fuel shortage is presumably nc 
problem for transcontinental flights, as was evident in the hijacking in 
June, 1969, of an aircraft bound from Oakland, California, to New York. 
The aircraft made the 2700-mile trip to Havana with fuel to spare, in- 
cidentally setting the record for the longest hijacking trip to date. But 
for aircraft on shorter runs, refueling may be necessary. In two instances 
in 1968, the hijacker allowed the plane to land for refueling but held the 
crew at gunpoint during the process.*4 Refueling has also been used by 
the flight crew as a ruse to regain control of the aircraft, but this can be 
a dangerous maneuver. An attempted hijacking in March, 1969, was sue- 
cessfully frustrated at a refueling stop when an F.B.I. agent, traveling as 
a passenger, managed to disarm the hijacker? On the other hand, an 


26 Boston Herald Traveler, March 13, 1968, 2:6; June 30, 1968, 2:8. The pilot of 
the Southeast Airlines aircraft was held for three weeks while Cuban authorities de- 
bated whether to prosecute him as a defector. New York Times, July 1, 1968, 16:6; 
Aug. 30, 1969, 1:8; Boston Herald Traveler, July 23, 1968, 2:1. One of the more sen- 
sational enses of aircraft hijacking for the purpose of abduction was that of the late 
Moise Tshombé, sometime Congolese Prime Minister, whose chartered plane was forced 
to land in Algeria, where proceedings for his extradition were instituted at the request 
of the Congo Republic. The request was granted, but Tshombé was not surrendered. He 
died in prison in Algeria. Bulletin of the International Commission of Jurists, No. 
32 (Dec., 1967), 28-29; New York Times, July 1, 1969, 18:3. 

27 Aircraft Piracy, p. 27, cited note 12 above. 

28 See p. 706 below. 

29 Boston Ilerald Traveler, Nov. 24, 1968, 28:8. 

30 New York Times, June 18, 1969, 74:4. The fuel supply of the T.W.A. plane 
hijacked to Syria on Aug. 29 was almost exhausted. Jbid., Aug. 31, 1969, 1:8. 

31 Ibid., July 18, 1968, 1:2; Dec. 4, 1:5. In two recént cases involving aircraft 
of Peruvion and Colombian registry respectively, the passengers were permitted to 
remain at the refueling stop. Ibid., March 18, 1969, 11:1; June 23, 62:6. 

32 Boston Herald Traveler, March 20, 1969, 1:8. In several cases crew members have 
been able to disarm a would-be hijacker, e.g, Boston Sunday Herald Traveler, Nov. 
3, 1968, 29:1; New York Times, Feb. 4, 1969, 16:3, 
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attempted hijacking of a Colombian aircraft a week earlier led to a shoot- 
ing affray between the hijacker and local police at a refueling stop, as a 
result of which the hijacker and the aircraft’s flight engineer were killed 
and several other persons were wounded.*® 

Violence on board an aircraft in flight would be an obvious danger to 
the safety of all concerned. No such incidents have occurred on American 
aircraft during the past nineteen months; however, in November, 1965, 
a juvenile who attempted to hijack an aircraft fired eight shots into the 
floor before being subdued by three of the passengers.** No hijacker has 
threatened to take over the controls of an American plane; this is re- 
ported to have happened in the hijacking of an Israeli aircraft in July, 
1968, by members of the Popular Front for the Liberation of Palestine.® 
Upon two recent occasions, a hijacker has robbed the passengers, in one 
instance forcing a stewardess to take the passengers’ money. Cuban au- 
thorities returned the stolen funds in each case.?® Given the seriousness 
of any outbreak of violence on an aircraft in flight, it is not surprising 
that pilots are instructed to co-operate with the hijacker if there is any 
prospect of armed attack.®? 

Where an aircraft has been damaged in the course of a hijacking, there 
might be a question as to whether a carrier’s insurance would be effective. 
In one relevant case, an insurance company sought to invoke the exclu- 
sionary clause of the policy on the ground that the loss had taken place 
in Cuba as a result of warlike activity. The aircraft, chartered for a 
flight from Fort Lauderdale, Florida, to Orlando, was hijacked to Cuba. 
On take-off from a Cuban pasture, the plane was intercepted by a Cuban 
military plane and damaged by gunfire. The pilot was eventually able to 
set the aircraft back to Florida where the claim for loss was filed. The 
District Court of Appeal held that, as the act had taken place in the United 
States, the resultant damage must be considered ‘‘. .. to have occurred in 
the United States in and by the theft,’’ so that the exclusionary clause 
would not constitute a bar to recovery; the Supreme Court of Florida 
affirmed that the act of hijacking constituted a theft in that it involved 
the taking of personal property without consent ‘f, . . In such a manner 
as to create an unreasonable risk of permanent loss... .’’ 38 Presumably, 


33 Boston Herald Traveler, March 12, 1969, 2/1. 

34 New York Times, Nov. 18, 1965, 1:5; Nov. 19, 14:3 (late city ed.). Air Piracy 
in the Caribbean Area, p. 20, cited note 12 above. An explosion destroyed the cockpit 
of the T.W.A. plane just after its landing in Damascus. New York Times, Aug. 30, 
1969, 1:8. 

35 New York Times, July 24, 1968, 16:5. 

86 Boston Herald Traveler, Nov. 5, 1968, 44:3; New York Times, March 6, 1969, 
76:4, It has been recently reported that the hijacker in the November incident re- 
peatedly struck the aircraft’s captain during the flight. New York Times, June 26, 
1969, 5:2. 

87 See Instructions to Flight Officers (Furnished by Eastern Airlines)—Eastern 
Airlines Flight Briefs—Flight Operations, March 27, 1968, in Air Piracy in the Carib- 
bean Area, p. 14, cited note 12 above. 

38 American Fire and Casualty Co. v. Sunny South Aircraft Service, Inc., 140 So. 2d 
78, 80 (1962); 151 So. 2d 276, 278 (1963) (rehearing denied, April 15, 1963). 
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recovery could be had for theft if the hijacked aircraft were not returned 
by Cuba. i 
JI. CONTROL or AIRCRAFT HIJACKING 


The most frustrating feature of aircraft hijacking is the difficulty in 
finding an effective method for its control. There are two basic approaches 
to this problem, deterrence of potential hijackers and prosecution of those 
who have attempted or successfully completed a hijacking. 


A. Control on Ground 


The obvious method of control is to search all passengers together with 
their baggage before they board an aircraft. It is a Federal offense for 
an unauthorized person to carry a concealed deadly or dangerous weapon 
on board an aircraft, and several people have been convicted on this 
charge.* There is no F.A.A. regulation requiring search, but a Civil 
Aeronauties Board tariff regulation of September 27, 1968, authorizes 
a carrier to deny transportation to any passenger who refuses to permit 
a search of his person or property.*® Given the congestion which obtains 
at take-off of most flights, routine search of passengers and baggage would 
produce an intolerable situation unless it could be managed speedily and 
with a minimum of inconvenience to all concerned. An electronic device 
is a logical method of detection. The C.A.B. notified the F.A.A. in March, 
1969, that the following provision was to be added to the Eastern Air 
Lines tariff: ‘‘Passengers and baggage are subject to inspection with an 
electronice detector with or without passengers’ consent or knowledge.’’ *! 
The electronic device must be sophisticated enough, however, to differen- 
tiate between weapons and other metal objects which might be legiti- 
mately carried on board an aircraft. The F.A.A.’s Task Force on Hijack- 
ing has the function of developing such devices.4? The C.A.B. regulation 
of September 27, 1968, also authorizes an air carrier to refuse transpor- 
tation to a passenger whose conduct or physical condition makes him 
appear to be a potential hazard in flight.** Both types of control should 
help to stave off hijacking as well as other incidents of violence in flight, 
but neither ean control the mentally unbalanced person or the person who 
chooses to use some weapon other than firearms.‘ Some airlines have 


89 49 U.S.C. §$1472(1). Statement by Deputy Administrator, Federal Aviation Ad- 
ministration, March 19, 1969, F.A.A. Information. #.g. United States v. Zorrilla, 
9 Av. Cas. 17,305 (E.D.N.Y., 1964). 

40 Letter of April 10, 1969, from Nathaniel H. Goodrich, General Counsel, F.A.A. 
Rule 6(A)(3)(a)(b), C.A.B., Local and Joint Passenger Rules Tariff No. PR-5, 
C.A.B. No. 117, p. 9; this regulation became effective on Oct. 27, 1968. 

41 F.A.A. Memorandum, CO-I, March 21, 1969. 

42 Statement by Deputy Federal Air Surgeon, Office of Aviation Medicine, F.A.A., 
March 19, 1969, F.A.A. Information. Aireraft Piracy, p. 5, cited note 12 above. A 
scanning device which can detect objects made out of ferrous metals was tested at 
Kennedy International Airport in May, 1969. New York Times, May 17, 1969, 66:2. 

48 Rule 6(A) (2) (a) (b)(c), cited note 40 above. 

44 A passenger who had been restrained by the crew for causing a disturbance aboard 
a Dutch aircraft en route from Montreal to Amsterdam, broke free and attacked an- 
other passenger with a knife. New York Times, Feb. 23, 1969, 72:1. 
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been resorting to the psychological approach and have voluntarily dis- 
played signs at their ticket counters warning of the penalties for aireraft 
hijacking and the unauthorized carrying of concealed weapons. 


B. Control in Flight 


The series of hijackings which precipitated Congressional action on air 
piracy in 1961, also aroused public concern about methods of protection 
aboard aircraft in flight. At first members of the United States Border 
Patrol were ordered to accompany flights along the southern borders; 
immigration officers also traveled on some of these flights. In 1962 the 
F.A.A. announced that a special corps of flight inspectors would be trained 
in the use of firearms and judo and would be deputized. They would be 
assigned to any flight on which there was reason to believe that a hijacking 
attempt might be made.*® It is not clear just how useful an armed in- 
spector would be in thwarting a hijacking attempt on an aircraft in flight. 
Certainly a ‘‘shoot out’’ would hardly be desirable at 35,000 feet. As far 
as is known, none of the special flight inspectors has been on a hijacked 
aircraft.*7 The alternative of arming the flight crew would seem to be 
ineffectual for the same reason; this proposal has been opposed by the 
Air Line Pilots Association.*® 

Special protection of the pilot and other members of the flight crew is 
another possibility. Since December, 1964, cockpit doors have been locked 
during flights; it is understood, however, that some pilots and some carriers 
do not approve of this method of control if for no other reason than its 
ineffectualness in the circumstances.*® The stewardesses are always po- 
tential hostages in the cabin. It has been reported recently that pilots 
will have access to a special code which can be used to signal ground con- 
trol through the transponder system that a hijacking is taking place." 
Some carriers provide pilots with Spanish-English language cards to fa- 
cilitate communication with Spanish-speaking hijackers." 

Numerous suggestions have been made to the F.A.A. as to ways of con- 
trolling hijacking aloft. Among these are depressurizing the cabin so that 
the hijacker would collapse, as would, of course, all of the other passengers; 
spraying the hijacker with Mace, but the reaction time of five seconds 
would be enough to enable the culprit to shoot anyone in sight; maneu- 


45 Public Papers of the Presidents, John F. Kennedy, 1961, 559; 26 Fed. Reg. 7614 
(1961); New York Times, Aug. 11, 1961, 1:4 (late city ed.). 

46 Air Piracy in the Caribbean Area, p. 5, cited note 12 above. New York Times, 
May 3, 1962, 55:5. 

47 Following the hijacking of an Israeli aireraft in July, 1965, and an attack on 
another Israeli aircraft in the Athens airport in December, Israel apparently put 
armed guards on El Al aireraft. This became evident in a shooting affray between an 
armed guard and persons who attacked an El Al aircraft in the Zurich airport in Febru- 
ary, 1969. Ibid., Feb. 19, 1969, 1:6. 

48 Aircraft Piracy, p. 5, cited note 12 above. 

49 F.A.A, regulations forbid interference with crew members in flight or any attempt 
to change the destination of an aircraft, 14 C.F.R. $91.8. 

50 Boston Herald Traveler, May 13, 1969, 24:5. 

51 New York Times, Jan. 25, 1969, 58:3. 
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vering the hijacker over a trap door in the floor of the cabin and pressing 
a button to open it, or stationing police dogs in the cockpit." The general 
inference is, however, that little can be done or indeed, in the interests 
of safety, should be done while a hijacking is in progress. 


C. Control by Private Organizations 


The Israeli aircraft which was hijacked in July, 1968, by members of 
the Popular Front for the Liberation of Palestine was taken to Algeria 
and detained there for six weeks. It was reported that the final pressure 
on Algeria for release of this aircraft came from the International Federa- 
tion of Air Line Pilots Associations which persuaded several European 
carriers to boycott Algeria. The Federation adopted a resolution at its 
Twenty-Fourth Conference at Amsterdam in March, 1969, authorizing the 
boycott of air traffic into any state which refuses to punish hijackers; it 
threatened a twenty-four-hour world-wide strike if Syria continued to 
detain two Israeli passengers who were on the American aircraft hijacked 
to Syria in August.5* In February, 1969, the Air Line Pilots Association 
and the Air Transport Association of America (representing scheduled 
airlines) jointly announced that a reward of $25,000 would be paid in 
1969 for information leading to the arrest and conviction of any person 
violating the Federal anti-hijacking law.5 During the Israeli-Algerian 
hijacking episode, the American Society of Travel Agents joined a num- 
ber of others, such as the National Maritime Union, in a letter of protest 
to the Algerian Government.*® 


D. Criminal Sanctions 


F.A.A. officials have observed that there are ‘‘waves’’ of hijackings; one 
successful incident leads to several others. Consequently, the policy until 
recently has been to discourage publicity about any incident because no 
effective deterrent has been devised. The heavy penalties for the offense 
can only be effective if criminal proceedings can be instituted against the 
offender. The Deputy Administrator of the F.A.A. stated in March, 1969, 
that twenty-four persons have been arrested since 1961 on charges rang- 
ing from air piracy to carrying concealed weapons on board an aircraft; 
thirteen of these cases have been disposed of, eleven await court action. 


52 Interview, Nathaniel H. Goodrich, General Counsel, F.A.A., Nov. 22, 1968. See 
also Aircraft Piracy, p. 28, cited note 12 above; Wall Street Journal, Dee. 9, 1968, 1:4; 
New York Times, Jan. 29, 1969, 66:3. 

53 New York Times, Aug. 18, 1968, §IV:H5:1. 

54 Ibid., March 27, 1969, 1:7; ibid., Sept. 2, 1969, 1:2. 

55 Aircraft Piracy, p. 6, cited note 12 above. The Department of Justice has also 
offered a reward of $10,000 for such information. Jbid. See also Boston Globe, Feb. 
4, 1969, 10:1. 

56 New York Times, Aug. 9, 1968, 17:5. 

$7 Eight adults have been convicted and sentenced to 1 to 20 years’ imprison- 
ment, including 4 servicemen who were court-martialed; four juvenile offenders have 
been sent to reformatories or detention homes; one person was acquitted on grounds 
of insanity. F.A.A. Information, March 19, 1969. See also Aireraft Piracy, p. 15, 
cited note 12 above. 
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Most of these cases have involved attempted hijackings which’ were frus- 
trated within the United States, so that the offenders could be taken into 
custody immediately and prosecuted. Few successful hijackers have re- 
turned to the United States. In the first prosecution of a pair of success- 
ful hijackers, the accused, who had hijacked a chartered aircraft, were 
indicted on charges of air piracy as well as kidnaping the pilot of the air- 
craft." The District Court for the Southern District of Florida dismissed 
the indictment before trial on grounds that a chartered aircraft is not 
a ‘‘commercial aircraft’’ within the meaning of the statute and that a 
kidnaping must be for the ‘‘pecuniary benefit” of the accused, which 
could not be shown here. When the Government’s petition for rehearing 
was denied, the Government appealed directly to the Supreme Court which 
reversed the judgment of dismissal. The Court held, inter alia, that the 
act of kidnaping is illegal whatever the purpose of the kidnaper and that 
Congress clearly intended to include private aireraft within the scope of 
the air piracy clause of the Federal Aviation Act.®° 

During the past year, four other successful hijackers have returned to 
the United States and are now being prosecuted. One came back by way 
of Mexico; three others who had left Cuba for Canada, were deported to 
the United States by’ Canadian immigration officials. Given fifty-one 
successful hijackings of aircraft of United States registration since 1961, 
the record of prosecutions is not impressive. If prosecution is to be a 
useful method of control over this offense, it has to be made more effective, 
either through extradition of offenders by the state of first landing to the 
state of registration or departure or by prosecution of offenders in the 
state of first landing. 

In the absence of diplomatic relations between the United States and 
Cuba, extradition is not available at the moment, although it ean be argued 
that Switzerland, acting as the ‘‘diplomatie agent’’ of the United States 
in Cuba, could submit such a request on behalf of the United States.® 
Even if extradition proceedings were possible, recovery of an offender for 
aircraft hijacking would not be possible. The Extradition Treaty of 1904 
with Cuba includes larceny of movable property and kidnaping in the list 
of extraditable offenses.** In 1961 the Department of State took the view, 
however, in response to an inquiry from the Department of Justice, that 
the Federal offenses of kidnaping a person or transporting a stolen air- 


58 49 U.S.C, §1472(i); 18 U.S.C, $1201, The hijacking took place on April 13, 1962. 
New York Times, April 22, 1962, 7:1 (late city ed.). 

59 United States v. Healy, cited note 9 above. 

60 Ibid. 81-85, 

61 Air Piracy in the Carribbean, p. 11, cited note 12 above (Bendicks); Boston Sun- 
day Herald Traveler, Jan. 12, 1969, 41:4 (Jessie), this man was accompanied by his 
three-year-old daughter; New York Times, Feb. 10, 1969, 39:4 (Truitt); May 7, 73:3 
(Helmey). Truitt was sentenced to 20 years’ imprisonment. Ibid., Aug. 15, 1969, 12:8. 

62 Art. IIT of the 1904 Extradition Treaty with Cuba provides: ‘‘ Requisitions for 
the surrender of fugitives from justice shall be made by the diplomatic agents of the 
contracting parties... .’’ 33 Stat. 2265. 

63 Art. IT (14) (15). 
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craft in interstate or foreign commerce could not be comprehended within 
the terms of the treaty offenses because the focus in each of the Federal 
offenses is upon the element of illegal transportation rather than upon 
the offenses per se.** This interpretation would not rule out a request for 
extradition of a hijacker on a larceny charge under the law of a State of 
the United States, but prosecution on such a request would obviously not 
reach the serious offenses comprehended in aireraft hijacking. That Cuba 
is prepared to extradite a fugitive on charges arising out of a hijacking 
was evident in the Cadon Case in 1961, Albert Cadon, a French national, 
hijacked a Pan American Airways plane en route from Houston to Panama 
just after it had taken off from Mexico City for Guatemala City. Mexico 
requested extradition. Cadon was prosecuted on charges of robbery and 
illegal possession of firearms and was sentenced to eight years and nine 
months’ imprisonment.® 

The alternative to extradition would be prosecution of the hijacker in 
Cuba. There has been little information as to the disposition of hijackers 
by Cuba, although some of those who have returned have indicated that 
hijackers may be imprisoned, sent to work camps or community farms, 
or, at the least, kept under close surveillance.** In March, 1969, there 
was a report in the Communist Party newspaper Granma (Havana) that 
a man who hijacked an American aircraft on March 5 and robbed a 
passenger of $1700 in the process had been arrested by Cuban authorities; 
there was no indication as to the charge.” If Cuba should undertake to 
prosecute these offenders and this action can be publicized in the United 
States and in other countries whose aircraft have been victimized by hi- 
jackers, notably Colombia, Mexico and Venezuela, a deterrent effect might 
result. But as aircraft hijacking is essentially an international criminal 
offense, the need is for concerted action by states at this level, that is, a 
commitment to recognize the seriousness of the offense, to adopt punitive 
legislation relative to the offense, and to agree to the extradition of 
hijackers. 


E. International Controls 


The Tokyo Convention, which goes into effect on December 4, 1969, 
recognizes the offense of ‘‘unlawful seizure of aireraft’’ in flight and 
charges the contracting states with the duty of restoring such aircraft 
and cargo to the rightful owners and facilitating resumption of the inter- 


64 Deputy Legal Adviser (Meeker) to Assistant Attorney General (Miller), July 18, 
1961. 6 Whiteman, Digest of International Law 790. The inquiry concerned the feasi- 
bility of requesting the extradition of Antulio Ramirez Ortiz, who hijacked a National 
Airlines plane on May 1. New York Times, May 2, 1961, 1:6 (late city ed.). 

65 New York Times, Aug. 10, 1961, 1:4; Aug. 15 11:1 (late city ed.). Aircraft 
Piracy, p. 26, cited note 12 above. 

66 Boston Sunday Herald Traveler, Jan. 12, 1969 (Jessie); New York Times, Feb. 
10, 1969, 39:4 (Truitt); June 26, 5:1 (Johnson). Johnson has been indicted on 
charges of air piracy and kidnaping; he is still in Cuba. 

67 Boston Globe, March 7, 1969, 18:1 (Bryant). 
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rupted flight. The offense is not made a crime under international 
law; its definition is to be determined by the municipal law of the con- 
tracting states. The offender may be taken into custody by any contract- 
ing state and held for criminal proceedings or for extradition, but neither 
action is mandatory.® The focus of the convention with respect to air- 
craft hijacking is upon restoration of property and resumption of flight 
and not upon prosecution of the offender. Admittedly an unsatisfactory 
situation from the pomt of view of control of the offense, nevertheless 
the United States took the position at the Sixteenth Assembly of the In- 
ternational Civil Aviation Organization in Buenos Aires in September, 
1968, that enforcement of Article 11 would be a move toward deterrence 
and urged that signatories to the convention give effect to this article 
despite the fact that the convention itself was not yet in force. The As- 
sembly adopted a resolution to this effect.”° 

Following the September meeting, the Legal Commitiee of ICAO re- 
quested its Subcommittee on Unlawful Seizure of Aircraft to consider 
both the development of model penal legislation on the subject for the use 
of member states and the drafting of an international agreement designed 
to facilitate apprehension and prosecution of offenders. At its meeting in 
February, 1969, the Subcommittee took the view that its attention should 
be directed to drafting an international agreement emphasizing extra- 
dition and prosecution which could serve either as a protocol to the Tokyo 
Convention or as an independent convention to which non-signatories to 
the Tokyo Convention could commit themselves." The convention drafted 
by the Subcommittee defines the offense in the following terms: 


Any person who on board an aircraft in flight 
(a) unlawfully, by force or threat thereof, interferes with, seizes 
or otherwise wrongfully exercises control of that aircraft in 
order to change its itinerary, or 
(b) attempts to perform such an act, or 
(c) is an accomplice of a person who performs or attempts to per- 
form such an act 
shall be guilty of a penal offence.” 


The draft does not apply to aircraft on the ground, to military or other 
public aircraft, nor to flights wholly within the territory of the state of 


68 Art. 11, 58 A.J.I.L. 566 (1964). The convention will become effective Dec. 4, 
1969, ratifications by 12 states having been deposited with ICAO (Republie of China, 
Denmark, Italy, Mexico, Niger, Norway, Philippines, Portugal, Sweden, United King- 
dom, United States and Upper Volta). The United States deposited its ratification on 
Sept. 5, 1969. 

69 Arts. 13(2), 16(2). See R. P. Boyle and Roy Pulsifer, ‘*‘The Tokyo Convention 
on Offenses and Certain Other Acts Committed on Board Aireraft,’? 30 Journal of 
Air Law and Commerce 305 at 345 (1964). 

7060 Department of State Bulletin 212 at 213 (1969). The Cuban representative 
voted for this resolution, which was adopted unanimously. 

71 Report of Subcommittee on Unlawful Seizure of Aircraft, ICAO Document LC/SC 
SA, Report of Feb. 21,1969. 8 Int. Legal Materials 245 at 246-247 (1969). 

72 Art. 1, 8 Int. Legal Materials 251 (1969). 
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registration of the aircraft." The state of registration and the state of 
first landing or ‘‘where the alleged offender leaves the aircraft’’ have 
jurisdiction to prosecute an offender." Hach party to the convention is 
required to make unlawful seizure of aircraft a penal offense under its 
national law, and each is committed to inquire into the facts of a case with 
a view either to extradition of the alleged offender or to ‘f... [submission 
of] the case to the competent authorities with a view to initiating legal 
proceedings against him.’’ 13 
With respect to extradition, the draft provides: 


1. The offense shall be deemed to be included as an extradition 
offense in any extradition treaty existing or to be concluded between 
the various Contracting States. 

2. The Contracting States which do not make extradition condi- 
tional on the existence of a treaty or reciprocity shall recognize the 
offense as a case of extradition as between themselves. 

3. The offense shall be treated, for the purpose of extradition, as if 
it had been committed not only in the place in which it occurred but 
also in the territory of the State of registration of the aircraft."® 


No exception is made in the draft for political motivation on the part of a 
hijacker; the United States, among others, was strongly opposed to inclu- 
sion of any such exception. The majority of the Subcommittee agreed, 
however, that a state could refuse extradition in consideration of a plea of 
political motivation by the accused. ‘‘The Subcommittee was unanimous 
that in any event the requested State could refuse extradition if it con- 
sidered that the request had been made for a political purpose’’; but by 
majority vote, the Subcommittee decided against any specific reference to 
the political offense in the draft.” It can be argued that the terms of 
Article 8 of the draft, concerning extradition, implicitly comprehend the 
exception of the political offense which appears in most extradition treaties 


73 Art, 2, ibid. 74 Art. 5, ibid. 252. 

73 Arts, 6, 7, ibid. The United States argued unsuccessfully for mandatory extra- 
dition of persons accused of hijacking. See protocol submitted to Subcommittee, Jan, 
31, 1969, cited note 10 above. Deportation is an obvious alternative to extradition 
which was used by Canada in the Bendicks, Truitt, and Helmey cases (cited note 61 
above); by the United States in returning a hijacker to Mexico, Boston Herald 
Traveler, Oet. 31, 1968, 2:1; New York Times, Nov. 2, 1968, 73:2 (Garcia Zurita); and 
apparently by Saudi Arabia in returning 2 hijackers to Egypt, ibid., Sept. 1, 1969, 16:1. 

76 Art. 8, 8 Int. Legal Materials 252-253 (1969). 

77 Sees. 14, 14.1, 15, Report, cited note 71 above. In testimony before the House 
Committee on Interstate and Foreign Commerce, the Deputy Assistant Seerctary of 
State for Transportation and Telecommunications said, with respect to the issue of 
political motivation: ‘‘We do not propose to change in any way our general policy 
on politival asylum; but we think the risks involved in the hijacking of commercial 
aircraft are great enough so that neither we nor others should treat hijackers—what- 
ever their motivation—as simple political offenders.’’ 60 Department of State Bul- 
letin 212 at 213 (1969). According to a report in May, 1969, the Departmert is 
prepared to accept the draft as approved by the majority of the Subecommitics. New 
York Times, May 25, 1969, 82:7. Cuba is reported to have refused to extradite 2 
students to Mexico on the ground that they are political offenders. Ibid., Sept. 5, 
1969, 26:2. 
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and extradition laws, so that this protective device would presumably be 
generally available to a person accused of aircraft hijacking; however, it 
would be more realistic to make a specific reference to a state’s discretionary 
power to consider the plea of political motivation. The mandatory inclu- 
sion of the offense in present extradition treaties of the parties could be 
handled in the United States by an amendment to the Extradition Law.’ 

The Subcommittee’s draft proposals have been submitted to member 
states of ICAO for review. The draft will be reconsidered at the 
September, 1969, meeting of the Subcommittee.” In a resolution of 
April 14, 1969, the Council of ICAO established a committee of eleven of 
its members which is charged with acquiring information about acts of 
unlawful interference with international civil aviation comprehending 
‘‘(1) unlawful seizure of aircraft and (2) sabotage or armed attack di- 
rected against aircraft used in international air transport or ground fa- 
cilities used by international air transport.’’®° The committee’s terms of 
reference permit it to develop ‘‘measures and procedures’’ designed to 
prevent or control such unlawful acts and to make recommendations about 
such measures to member states. The committee is also authorized to 
suggest to the Council that ICAO offer ‘‘good offices”? in a dispute arising 
out of any of these unlawful acts. The Subcommittee favored the estab- 
lishment of an ad hoc committee to inquire into each incident of aircraft 
hijacking independently of an investigation by the interested states ;. how- 
ever, the Council preferred to limit the Committee of Enquiry to action 
based upon information received from states involved in such incidents.®* 

It is one thing to delineate the cause and to speculate about the cure of 
aircraft hijacking, but quite another to accomplish control of this offense 
in practical terms. Search of passengers and baggage, prosecution of an 
offender by the state of landing of a hijacked aircraft or after his extra- 
dition to the state of registration of the aircraft, and the publicizing of 
these controls should help to reduce the incidence of hijackings. Such 
methods will be effective only if there is concerted international recognition 
of the seriousness of this offense in the air age and determination to co-op- 
erate inits contro]. It is not likely that any of these methods will eliminate 
the offense altogether, for it does involve at least two unpredictable factors, 
the mental condition of the hijacker and the use of hijacking for political 
purposes. 


7818 U.S.C. $3181 et seq. 

19 ICAO News Release, Aug. 21, 1969. 

80 Resolution on Unlawful Interference with International Civil Aviation and Its 
Facilities, adopted by ICAO Council, Montreal, April 14, 1969, p. 4. The committee 
met early in September to investigate the hijacking of the T.W.A. plane to Syria. ICAO 
News Release, Sept. 3, 1969. 

81 Subcommittee Report, $$ 21, 22, cited note 71 above; Council Resolution, p. 4, 
cited note 80 above. 


THE TREATY ON THE NON-PROLIFERATION OF 
NUCLEAR WEAPONS 


By Edwin Brown Firmage * 


Tar NEED 


On March 13, 1969, the United States Senate by a vote of 83 to 15 con- 
sented to the ratification of a treaty described as ‘‘the most important 
international agreement brought before the U. S. Senate since the North 
Atlantie Pact’! and ‘‘the most important international agreement limit- 
ing nuclear arms since the nuclear age began.’’? Assuming a timely entry 
into force, the Treaty on the Non-Proliferation of Nuclear Weapons may 
delay incarnation of the specter which ‘‘haunted’’ John F. Kennedy: 


I see the possibility in the 1970’s of the President of the United 
States having to face a world in which 15 or 20 or 25 nations may have 
these [nuclear] weapons. I regard that as the greatest possible danger 
and hazard.® 


The consequences of nuclear diffusion, and by inference the basic pro- 
phylactic purposes of any treaty banning proliferation, were seen by 
President Kennedy: 


I ask you to stop and think for a moment what it would mean to 
have nuclear weapons in so many hands, in the hands of countries 
large and small, stable and unstable, responsible and irresponsible, 
scattered throughout the world. There would be no rest for anyone 
then, no stability, no real security, and no chance of effective dis- 
armament. There would only be the increased chance of accidental 
war and increased necessity for the great powers to involve themselves 
in what otherwise would be local conflicts.‘ 


To be effective, a non-proliferation treaty must prohibit both the produc- 
tion of nuclear weapons by presently non-nuclear-weapon states and the 
acquisition of nuclear weapons by states which do not have the capacity to 
produce their own. The former problem is increasingly acute as nations 
continue to develop peaceful applications of nuclear energy. Over 40 non- 
nuclear-weapon states have operating nuclear reactors. Ninety-nine new 


* University of Utah College of Law. 

1 Statement of Senator John Sparkman, Hearings on the Treaty on the Nonprolifera- 
tion of Nuclear Weapons before the Senate Committee on Foreign Relations, 90th 
Cong., 2nd Sess. at 2 (1968). 

2 Message from President Lyndon B. Johnson to the Senate on the Treaty on the 
Non-Proliferation of Nuclear Weapons, July 9, 1968; 62 A.J.I.L. 954 (1968). 

8 **Text of President Kennedy’s News Conference on Foreign & Domestic Affairs,’’ 
New York Times (Western ed.), p. 4, col. 7, March 22, 1963. 

4 Hearings on the Arms Control and Disarmament Act Amendments beforo the Houso 
Committee on Foreign Affairs, 90th Cong., 2nd Sess. at 28 (1968). 
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nuclear power units have been recently announced. Since plutonium is 
both the by-product of nuclear reactors used for peaceful purposes such as 
generation of electric power or desalination, and the ingredient of nuclear 
weapons, a dilemma is’ posed: How do we reap the benefits of peaceful 
application of nuclear energy and avoid the specter of proliferation of 
nuclear weapons? Conservative estimates project that by 1985 there will 
be sufficient nuclear power reactors producing enough plutonium as a by- 
product to peaceful endeavors to produce 20 nuclear bombs a day.® This 
potentially uncontrolled production of plutonium will result without or 
beyond any planned program directed at the production of nuclear 
weapons. The possibility for clandestine production of such weapons 
is obvious. 

Many nations presently possess the capacity to produce nuclear weapons. 
The limiting factors relate much more to technological and industrial ca- 
pacity rather than theoretical knowledge. If decisions are made by certain 
states to produce or otherwise acquire nuclear weapons, a geometric rise 
in the number of nuclear-weapon states might take place due to the snow- 
balling effect such decisions would have upon potential enemies in various 
areas of regional tension. 

The Atomic Energy Commission has reported that many nations could in- 
dependently produce a few ‘‘rudimentary nuclear explosive devices’’ with 
unsophisticated means of delivery. Seven nations® have the capacity to 
manufacture nuclear weapons and relatively sophisticated delivery systems 
within five to ten years from the time of a national decision to do so. 
Sixteen others? possess slightly less capacity but could also produce such 
weapons and means of delivery roughly within the same time span. 

Without question the major purposes of the treaty relate to the preven- 
tion of nuclear war. However, a not inconsiderable accomplishment of the 
treaty, if it is successful, will be the prevention of the diversion of badly 


5 Nuclear reactors are fueled with natural uranium, Plutonium, a major element in 
nuclear weapons, is produced as a by-product of this process. See Speech by Under 
Secretary of State Nicholas Katzenbach, April 26, 1968, 1968 Proceedings, American 
Society of International Law 274. 

‘í By 1985 the world’s peaceful nuclear power stations will probably be turning out 
enough by-product plutonium for the production of tens of nuclear bombs every day. 
This capability must not be allowed to result in the further spread of nuclear weapons. 
The consequences would be nuclear anarchy, and the energy designed to light the world 
could plunge it into darkness.’’ Message from President Lyndon B. Johnson, note 2 
above. ` 

8 Australia, Canada, Federal Republie of Germany, India, Italy, Japan and Sweden. 
Hearings on the Treaty on the Nonproliferation of Nuclear Weapons, note 1 above, 
at 81, 

T Argentina, Austria, Belgium, Brazil, Chile, Czechoslovakia, Hungary, Israel, Nether- 
lands, Pakistan, Poland, South Africa, Spain, Switzerland, United Arab Republic, and 
Yugoslavia. Ibid. 

For other projections on world megatonnage, numbers and names of nations poten- 
tially capable of joining the nuclear club in the next twenty years, see Kahn and Wiener, 
The Year 2000 (1967); Sir John Cockeroft, ‘‘The Perils of Nuclear Proliferation,’ ’ 
and David Inglis, ‘‘The Outlook for Nuclear Explosives,’? in Unless Peace Comes 
(N. Calder, ed., 1968). 
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needed resources into weapons production.® Secretary General U Thant, at 
the request of the General Assembly, appointed a body of experts to 
determine.the costs of nuclear weapon development.® The findings of this 
body were that a moderate program involving the manufacture of 100 
20-kiloton plutonium devices over ten years would cost $188 million. Gas- 
eous diffusion plants and development of thermonuclear weapons would 
be much more expensive. The biggest expense by far is not the explosive 
device but the delivery vehicle. While the treaty does not prohibit de- 
livery vehicles possessing no bombs, warheads or other explosive devices, 
presumably most states will not produce a sophisticated delivery system 
without nuclear teeth. 30-50 jet bombers, 50 MRBM’s and 100 plutonium 
warheads cost $1.7 billion. 20-30 thermonuclear weapons, 100 IRBM’s 
and 2 nuclear submarines cost $5.6 billion. French expenditures for nu- 
clear military capacity in 1969 are estimated at $8.4 billion.?° 


Tse Past H 


The first attempt to negotiate an agreement controlling atomic energy, 
the Baruch Plan,” proposed an international authority, the International 
Atomic Development Agency, to own or contro] all ‘‘dangerous’’ atomic 
materials from the mining process through manufacturing to the finished 
product. The [ADA would have possessed sweeping inspection rights into 
those aspects of atomic energy which were not to be given it by monopoly. 
The United States offered to destroy its nuclear weapons and give its in- 
formation and equipment to the IADA. 

While the United States was by this proposal offering to give up a tre- 
mendous (though temporary) strategic advantage, its monopoly of nu- 
clear weapons, the Soviets saw this proposal as an attempt to insure that 
they would never possess nuclear capacity. Since the IADA was to be a 
United Nations organ, and since Western Powers at that time controlled 


8 See the comparative statistics on world military expenditures at p. 733 below. 

o United States Arms Control and Disarmament Agency, International Negotiations 
on the Treaty on the Nonproliferation of Nuclear Weapons 93-94 (1969) (hereinefter 
cited as International Negotiations). 

10 Ibid. 

11 The best analysis of early U. S. arms control negotiations is in Bechhoefer, Post- 
war Negotiations for Arms Control (1961). For an analysis.of the rôle of arms control 
and disarmament in Soviet foreign policy, see Larson, Disarmament and Soviet Policy, 
1964-1968 (1969), and Edwards, Arms Control in International Politics (1969). For 
an analysis of postwar attempts to curb the proliferation of nuclear weapons, see 
Firmage, ‘‘Anarchy or Order? The Nth Country Problem and the International Rule 
of Law,’’ 29 Missouri Law Rev. 138 (1964). 

12See Department of State, 1 Documents on Disarmament: 1945-1956 (Pub. No. 
7008). The Baruch Plan: Statement by the United States Representative [Baruch] to 
the United Nations Atomic Energy Commission, June 14, 1956, pp. 7-16 (1960). For 
the best account of the origin of the Baruch Plan, see Department of State (Pub. No. 
2702), The International Control of Atomie Energy: Growth of a Poliey (1946). 
Also see Department of State (Pub. No. 3161), The International Control of Atomic 
Energy: Policy at the Crossroads (1948); (Pub. No. 2498), The Acheson-Lilienthal 
Report (1946). 
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a preponderant majority of the votes in every United Nations organ, the ` 
Soviets saw little difference between this and outright United States control. 

The negotiations on the Baruch Plan centered upon the chronology of 
nuclear disarmament by the United States and inspection under the IADA, 
the United States insisting upon inspection before disarmament, the 
U.S.S.R. demanding nuclear disarmament preceding inspection and control. 
While this prolonged debate continued, technological developments were 
rendering the plan untenable. In 1949 the Soviets exploded their. first 
atomie bomb, to be followed in 1954 by a hydrogen device. As stockpiles 
of nuclear and thermonuclear bombs multiplied, the concept of international 
ownership as a prevention of proliferation became increasingly impossible 
of accomplishment. Following the Soviet explosion of a hydrogen device, 
international ownership was dropped from the arms control proposals of 
the United States, 

In the same year in which the Baruch Plan was proposed, Congress acted 
to insure that the one state then possessing nuclear weapons would not 
spread such weapons to other nations. The MeMahon Act * and the legis- 
lation which succeeded it, the Atomic Energy Act of 1954, as amended in 
1958,™* prohibit transfer of nuclear weapons in foreign commerce. These 
statutes permitted international co-operation in peaceful uses of atomic 
energy, and the transfer of fissionable material and certain non-nuclear 
parts for nuclear weapons to an ally who had made ‘‘substantial progress 
in the development’’ of nuclear weapons.’ This exception was aimed pri- 
marily at the United Kingdom which, together with Canada, had partici- 
pated in the Manhattan Project. The basie prohibition upon the ‘‘trans- 
fer’’ of nuclear weapons was to become a central part of the Treaty on the 
Non-Proliferation of Nuclear Weapons. 

While our first proposal looking toward a multilateral treaty prohibiting 
the transfer of nuclear weapons was part of a package offered in 1957,7° as 
early as 1954 the Federal Republic of Germany undertook not to manu- 
facture nuclear weapons in its territory upon becoming a member of 
NATO and the Western European Union.” 

President Eisenhower’s Atoms for Peace Speech 18 led to the creation of 
the International Atomic Energy Agency (IAEA) in 1956.° The IAEA 


18 Atomic Energy Act of 1946, 60 Stat. 755-775, 42 U.S.C.A. §§2011-2296. 

14 Atomic Energy Act of 1954, as amended, 42 U.S.C. 2121; 72 Stat. 276. 

15 Ibid, at §91(¢), 42 U.S.C. §2121 (e) (1964). 

16 Department of State, Documents on Disarmament: 1957-1959, Proposals for Par- 
tial Measures of Disarmament 868-870. 

17 Final Act of the Nine-Power Conference, London,’ Sept.—Oct., 1954: Protocol III 
to the Treaty of Brussels creating the Western European Union. 49 A.J.I.L. Supp. 
134 (1955). 

18 U.N, General Assembly, 8th Sess., Official Records 443 (1953). 

19 International Atomie Energy Agency Statute, 1956, 8 U. S. Treaties 1098; T.LA.S., 
No. 3873; 276 U.N. Treaty Series 3 (1956); 51 A.F.LL. 466 (1957). For analyses of 
the Statute, See Bechhoefer and Stein, ‘‘Atoms for Peace: The New International 
Atomic Energy Agency,’? 55 Mich. Law Rev, 747 (1957); Firmage, note 11 above; 
Stoessinger, ‘‘The International Atomie Energy Agency: The First Phase,’’ 13 Int. 
Organization 394 (1959). 


1969] TREATY ON NON-PROLIFERATION OF NUCLEAR WEAPONS 715 


is a United Nations organ with powers relatively autonomous from its 
parent body. It is composed of most of the Member States of the United 
Nations, including the United States and the Soviet Union. Its purposes 
are to promote the peaceful application of atomic energy and prevent di-. 
version of fissionable material from peaceful purposes to nuclear weaponry. 
This Agency is charged with the responsibility of administering the safe- 
guards system of the Treaty on the Non-Proliferation of Nuclear Weapons. 

Articles III and XII of the IAEA Statute provide for a system of safe- 
guards to prevent diversion of nuclear material. The safeguards system 
applies mandatorily to specified types of fissile material and facilities sup- 
plied a beneficiary state by the Agency (or by another state which has 
delegated safeguards functions to the Agency, as has the United States 
in its bilateral agreements since 1962). Under Articles ITI and XII, the 
Agency has extensive powers over its projects or bilateral or multilateral 
projects under IAEA safeguards, including: (1) access to all records of 
the project; (2) limited control over by-products; (3) a given number of 
Inspections in the recipient states by IAEA inspectors at the Agency’s 
own timing; (4) the right to suspend or terminate assistance on the ground 
of non-compliance; and (5) the duty to report non-compliance to the 
Security Council and the General Assembly.?° 

Another method of impeding proliferation of nuclear weapons is the 
creation of nuclear-free zones. The first such proposal was made by Polish 
Foreign Minister Rapacki for a denuclearized zone in central Europe.*? 
Like so many other proposals concerning this crucial area, the plan was 
a victim of cold war tension. The extent to which the world has been 
foreed to retreat from the major battlefields of the cold war to find suita- 
ble geography to denuclearize is seen by the fact that the first nuclear-free 
zone was created in Antarctica by treaty in 1959.2? The 1967 Latin Ameri- 
can Nuclear Free Zone Treaty *° will create a nuclear-free zone in that 
area. The 1967 Outer Space Treaty ** includes an agreement forbidding 
the placement of nuclear weapons ‘‘in orbit around the Earth” or their 
installation ‘‘on celestial bodies’’ or their stationing ‘‘in outer space.” 

A major advance toward the accomplishment of effective international 


20See Firmage, note 11 above, at 144-147. 

21 See Address by the Polish Foreign Minister (Rapacki) to the General Assembly, 
Oct. 2, 1957, in Documents on Disarmament: 1957~1959, note 16 above, at 889; Note 
and Memorandum from the Polish Foreign Minister (Rapacki) to the American Am- 
bassador (Beam), Feb. 14, 1958, Ibid. at 944; News Conference Remarks by the 
Polish Foreign Minister (Rapacki) Regarding an Atom-Free Zone in Central Europe, 
Nov. 4, 1958, ibid., at 1217. 

22 The Antaretie Treaty, Dec. 1, 1959, 12 U. S. Treaties (1961) 794; T.LA.S., No. 
4780; 402 U.N. Treaty Series 71 (1959); 54 A.J.LL. 477 (1960). 

28 U.N. Doe. A/C.1/946 (1967). The United States and the United Kingdom signed 
Protocol II providing that both states would respect the treaty’s aims not to use or 
to threaten to use nuclear weapons against the parties, 

24 Treaty on Principles Governing the Activities of States in the Exploration and Use 
of Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, T.LA.8., 
No. 6347 (1967); 61 A.J.I.L. 644 (1967). See Larson, note 11 above, at 145-147, for 
an analysis of Soviet strategy on the treaty. 
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laws proscribing nuclear proliferation was made in the 1963 Partial Test 
Ban Treaty. This treaty prohibited nuclear weapons tests in the atmos- 
phere, in outer space, and under water. It was directed not only at the 
elimination of atmospheric pollution and radioactive fall-out but, perhaps 
more importantly, at impeding the development of nuclear weapons by 
making nuclear weapons-testing more costly and difficult. 


NEGOTIATING THE TREATY 


Both the United States and the Soviet Union included non-proliferation 
proposals within their disarmament packages in 1957.78 In 1958 and 1959 
Ireland introduced resolutions in the General Assembly supporting. an in- 
ternational agreement prohibiting the transfer of nuclear weapons.” A 
similar Irish resolution was passed by the General Assembly in 1961.78 

From 1957 through the summer of 1966, the major difference between 
Soviet and U. S. drafts of a non-proliferation agreement concerned the 
permissibility of nuclear sharing arrangements within a regional organiza- 
tion such as NATO. The United States demanded that provision be made 
in any non-proliferation agreement that a concept such as the Multilateral 
Force (MLF) be permitted if the total number of states or organizations 
possessing nuclear weapons were not to be thereby increased. That is, 
nuclear weapons would not be transferred to a regional organization un- 
less a nuclear-weapon state within that grouping transferred its entire 
nuclear force to such a regional organization. The United States argued 
that no proliferation would occur in that the number of entities possessing 
nuclear weapons would remain constant. The United States draft treaties 
submitted to the Highteen-Nation Disarmament Committee (ENDC) at 
Geneva in August, 1965,” and March, 1966,°° would have allowed such a 
regional force, while the Soviet draft of September, 1965, would not. 
However, events within the United States and in Europe soon eliminated 
this major point of difference. 

The United States had proposed the MLF as a means of partially ful- 
filling any felt need of West Germany for the possession of nuclear weapons, 
while at the same time avoiding proliferation or independent German con- 


25 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and 
Underwater, Aug. 5, 1963, 14 U. 8. Treaties (1963) 1818; T.LA.S,, No. 5433; 480 
U.N. Treaty Series 43 (1963); 57 A.J.LL. 1026 (1963). 

27 U.N. Doe. A/Res/1380 (XIV) (1959). 26 See note 16 above. 

28 General Assembly Res. 1664 (XVI), U.N. General Assembly, 16th Sess., Official 
Records, Supp. 17, at 5, U.N. Doe. A/4980/Add. 1 (1961); Department of State, Docu- 
ments on Disarmament: 1961, at 693. 

29 U. S. Proposal Submitted to the Highteen-Nation Disarmament Committee: Draft 
Treaty to Prevent the Spread of Nuclear Weapons, Aug. 17, 1965. International Nego- 
tiations, note 9 above. 

30U. S. Proposal Submitted to the Eighteen-Nation Disarmament Committee: 
Amendment to the U. S. Draft Treaty to Prevent the Spread of Nuclear Weapons, 
March 21, 1966, ibid. at 140. 

31 State Department, Documents on Disarmament: 1965, Soviet Draft Treaty on the 
Nonproliferation of Nuclear Weapons, Sept. 24, 1965, at 443-446, 
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trol. The reception of this proposal by our European allies, however, was 
mixed. Basic problems of ultimate control over such a force seemed to 
many to be insuperable. And in the United States, the debate over the 
Pastore Resolution °? commending the President’s efforts to negotiate a 
non-proliferation agreement gave conclusive evidence that the Senate would 
not amend the Atomic Energy Act ** (which prohibits the ‘‘transfer’’ of 
nuclear weapons in foreign commerce) to allow United States nuclear 
weapons to be transferred to any proposed MLF. With this timely seut- 
tling of the MLF fleet, the major Soviet objection to the United States 
draft treaty was eliminated. ' 

During the next year intensive private negotiations took place between 
William Foster, Director of the Arms Control and Disarmament Agency 
and our representative at Geneva, and Ambassador Roshchin of the 
U.S.S.R., Co-Chairmen of the ENDC. While frequent consultations oc- 
curred between the major parties and their respective allies, and with other 
members of the ENDC, the negotiations themselves occurred bilaterally 
rather than within the ENDC. 

On August 24, 1967, the United States and the Soviet Union had agreed 
upon identical texts of a draft treaty and submitted the same, minus a 
safeguards article, to the ENDC.** The failure of agreement on a safe- 
guards article came about because of the existence of two international 
safeguards systems, that of the IAEA and the European Atomic C'om- 
munity (Euratom). It has been United States policy to work towards a 
‘‘single, worldwide system of safeguards,” 3 but Common Market coun- 
tries feared an abandonment of Euratom and consequently a blow to 
eventual European unity if the IAEA were to perform all safeguards 
functions within Common Market countries. The United States was caught 
between its own goal of a single, world-wide safeguards system, and the 
desire of its European allies to preserve a rôle for Euratom. 

The debate on inspection resulted in strange doctrinal bedfellows. West 
Germany and other Common Market countries wanted inspection by Eura- 
tom to avoid industrial espionage and a possible weakening of European 
integration; the Soviet Union, which for years had proposed various meth- 
ods of self-inspection in its disarmament schemes, now, quite understand- 
ably if not consistently, opposed Euratom inspection as constituting self- 
inspection for Common Market countries. The U. S. draft treaty of 
August, 1965,5 provided that states would ‘‘cooperate in facilitating the 
application of International Atomic Energy Agency or equivalent inter- 
national safeguards on all peaceful nuclear activities.” 38 There was no 
Soviet equivalent in its corresponding draft, but they had supported the 
proposal of East Germany, Poland, and Czechoslovakia to accept [AHA 


828. Res. 179, 89th Cong., 2d Sess., 112 Cong. Rec. 10802 (1966). 

83 See note 14 above. _ 

84 Department of State, Documents on Disarmament: 1967, at 338-341; 62 A.J.I.L. 
308 (1968). 

85 See note 1 above, at 6. 88 See Larson, note 11 above, at 150, 

87 See note 29 above. 88 Ibid. 
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safeguards on all their peaceful nuclear activities if the Federal Republic 
of Germany would do the same. The Soviet Union regularly attacked 
the Federal Republie on its rejection of this proposal and on other. issues 
during the negotiating process.‘ 

On April 27, Foreign Minister Brandt suggested before the Bundestag 
the creation of a ‘‘control system’’ by which the IAEA would reach agree- 
ment with Euratom on verification procedures by which the former would 
satisfy itself that the latter was adequately performing the safeguards 
functions.*t This suggestion was close to the formula eventually agreed 
upon. 

One striking feature of the negotiation of the treaty was the degree of 
collaboration between the United States and its European allies throughout 
the process. The safeguards article reflects that collaboration in a par- 
ticularly striking way. Prior to the presentation of the first U. S. draft 
treaty of August, 1965, our NATO allies had been carefully consulted 
through the North Atlantie Council. This body gave prior assent to the 
submission of the first draft.4* After talks in October, 1966, between 
President Johnson, Secretary Rusk and Foreign Minister Gromyko, a new 
draft was submitted to our NATO allies in December. Prior to the ne- 
gotiations leading to the August, 1967, draft, Mr. Foster made a tour of 
the European capitals—Bonn, Rome, Brussels, and The Hague—to work 
out a compromise on a safeguards article. Following intensive negotia- 
tions at other capitals and in Washington, D. C., safeguards proposals were 
presented to. the North Atlantie Council. The United States then pre- 
sented what amounted to a NATO draft to the Soviet Union. The Soviets 
in turn presented a safeguards draft article based largely upon the NATO 
draft of April 20, 1967. The Soviet proposal was presented to the North 
Atlantic Council and to all Alliance members and Euratom.’ On January 
18, 1968, a revised draft treaty containing Article III, the safeguards 
provision, was presented to the 18th Session of the ENDC. The safeguards 
provisions had been approved by the North Atlantic Council the preceding 
November, 

The draft of January 18 included, in addition to the safeguards article, 
new articles (V, VI, and VII) insuring the benefits of peaceful nuclear 
explosions to the non-nuclear-weapon states, obliging the nu¢lear-weapon 
states to ‘‘pursue negotiations in good faith’ toward nuclear disarma- 
ment, and recognizing the right of states to conclude agreements creating 
regional nuclear-free zones.** 

As early in the treaty negotiations as 1966, non-nuclear-weapon states 
had demanded guarantees from nuclear-weapon states insuring freedom 
from nuclear intimidation or attack if the non-nuclear-weapon states agreed 
to the treaty prohibitions. President Johnson and Ambassador Goldberg 


89 International Negotiations, note 9 above, at 70. 

40 Ibid. at 57. 41 Ibid, at 71. 

42 Ibid. at 29. 48 Ibid, 

44 Revised Draft Treaty on the Nonproliferation of Nuclear Weapons, Jan, 18, 1968, 
sbid, at 150, 153. 
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promised that some sort of guarantee would be given. Premier Kosygin 
suggested an article in the treaty committing nuclear-weapon states to re- 
frain from use of nuclear weapons against states having no such weapons 
on their territories.t® The wording of this proposal had the usual and 
obvious purpose of attempting to isolate the Federal Republic of Germany 
from NATO defense strategy. The U.A.R., Mexico, and Burma backed 
the Soviet proposal.“ 

India, understandably concerned about a nuclear China, gave notice that 
it would not sign the treaty unless adequate security guarantees were in- 
cluded. External Affairs Minister Chagla told Parliament that India had 
a ‘‘special problem of security against nuclear attack or nuclear blackmail’? 
and would not sign without adequate assurances by the nuclear Powers.*® 

The United Arab Republic, with the support of Rumania and Switzer- 
land, proposed an amendment ‘incorporating the proposal of the Soviet 
Union that the nuclear-weapon states undertake ‘‘not to use, or threaten to 
use, nuclear weapons against any non-nuclear-weapon State Party to this 
Treaty which has no nuclear weapons on its territory.” £ Canada opposed 
this thinly-veiled attempt to force nuclear weapons out of Germany and 
Germany out of NATO. The Canadian proposal called for parallel declara- 
tions by the nuclear-weapon states coupled with a United Nations resolu- 
tion,® which was the solution finally adopted. On March 7, 1968, the 
Co-Chairmen and the United Kingdom presented to the ENDC a tripartite 
statement on security assurances in the form of a draft Security Council 
resolution. 

On March 11, the Co-Chairmen introduced a joint draft treaty to the 
ENDC, incorporating suggestions by the United Kingdom and Sweden. 
The preamble was revised to include reference to the Partial Nuclear Test 
Ban Treaty clause pledging efforts toward a comprehensive test ban. Ar- 
ticle VI was strengthened at Sweden’s insistence, broadening the commit- 
ments of the nuclear-weapon states to seek nuclear and conventional dis- 
armament agreements.” The ENDC sent its report, with the Tripartite 
Proposal on Security Assurances and the draft treaty attached, to the 
Twenty-Second General Assembly and the United Nations Disarmament 
Commission on April 24. 

The draft treaty became the center of a major debate in the General 
Assembly. On May 1, the United States, the Soviet Union, and 18 other 
states submitted a resolution endorsing the treaty. Japan, Brazil and India 
all raised serious objections. Japan was critical of its disproportionate 
impact upon nuclear-weapon states as contrasted with non-nuclear-weapon 
states. Security problems were still not sufficiently met. The treaty would 
only remain effective if substantial progress was quickly made by the 
nuclear-weapon states toward nuclear disarmament.®* Brazil (later to ab- 


46 Ibid. at 73. | 46 Ibid. 
av Ibid. at 74. 48 Ibid. 
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53 International Negotiations, note 9 above, at 118. 


720 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


stain on the vote on the resolution) criticized the draft treaty on several 
grounds: first, the development of peaceful nuclear explosive devices was 
denied the non-nuclear-weapon states; second, no ‘‘tangible commitment’’ 
to nuclear disarmament had been made by the nuclear-weapon states; third, 
such states were not obliged to place their peaceful nuclear activities 
under IAEA safeguards; and finally, the security assurances were inade- 
quate, and formal obligations by the nuclear-weapon states not to use or 
threaten to use nuclear weapons against non-nuclear-weapon signatory 
states were indispensable.** India (also later to abstain) announced that 
it would not sign. Ambassador Husain criticized the treaty for not pro- 
viding for a cut-off in production of fissionable materials (the prevention 
of so-called ‘‘vertical proliferation’’) and the absence of any requirement 
that nuclear-weapon states accept the safeguards provisions of Article III.” 
India also considered Article VI inadequate; to insure that the nuclear- 
weapon states understood the link between Article VI and the durability of 
the treaty, Ambassador Husain stated that his government favored the pro- 
posal suggested by Italian Foreign Minister Fanfani on July 29, 1965, that 
non-nuclear-weapon states would declare a ‘‘moratorium’’ on the acquisi- 
tion of nuclear weapons for a specified time, to be made a permanent re- 
nunciation only if the nuclear-weapon states reached agreement on nuclear 
weapons disarmament within that time.*® 

The sponsors of the May 1 draft resolution presented a revised draft on 
May 28, emphasizing the need for sharing the benefits of peaceful nuclear 
activities and the necessity for quick agreement among the nuclear-weapon 
states for further negotiations on nuclear disarmament. Twenty additional 
states joined as co-sponsors of the resolution.” On May 31 the United 
States and the Soviet Union submitted a final draft treaty meeting some 
of the objections raised in the General Assembly debate.5® On June 12, 
the General Assembly adopted the revised resolution by a vote of 95 to 4, 
with 21 abstentions.*® 

The United States, the Soviet Union, and the United Kingdom submitted 
to the Security Council their proposal for security assurances after the 
Assembly had approved the resolution commending the treaty to the Mem- 
ber States. France abstained from voting on the ground that the only 
real security guarantee against nuclear blackmail or aggression lay in nu- 
clear disarmament. India took the same position, and in addition stated 
its belief that the Security Council had the responsibility to guarantee 


64 Ibid. at 118-119. 

55 The United States had previously agreed to accept IAEA safeguards upon ‘‘all 
nuclear activities in the United States—excluding only those with direct national se- 
curity significance.’’ Department of State, Documents on Disarmament: 1967, at 614— 
615. The United Kingdom subsequently made a similar declaration. The Soviet Union 
did not. 

56 See note 39 above, at 19, 119. 57 Ibid. at 122-123. 
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59 Ibid. at 125. The Soviet Union, the United Kingdom, and the United States all 
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Brazil, Burma, France, India and Spain were among the 21 countries which abstained. 
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any state against nuclear attack or blackmail, whether or not the state was 
party to the treaty. The vote in the Council was 10-0, with 5 abstentions. 

The Treaty on the Non-Proliferation of Nuclear Weapons was signed by 
over 50 countries, including the United States, the ‘Soviet Union, and the 
United Kingdom, on July 1, 1968, at Moscow, Washington, and London. 
It will enter into force when instruments of ratification have been sub- 
mitted by the United States, the Soviet Union, and the United Kingdom, 
plus 40 other governments. 


THe TREATY ° 


The key articles of the treaty are I and [I.% 


60 Ibid. at 127-128. Abstaining were Algeria, Brazil, France, India, and Pakistan. 

61 Ibid. at 129. 

82 Paragraphs one to three of the preamble express the importance of preventing 
the proliferation of nuclear weapons. Paragraphs four and five state the need of and 
confidence in the safeguards system of the International Atomie Energy Agency. Para- 
graphs six and seven declare the goal of sharing peaceful uses of nuclear energy and 
nuclear explosions for peaceful purposes. The need for further progress toward nuclear 
disarmament is emphasized in paragraphs eight and nine. The last paragraph of the 
preamble reaffirms the principles of the United Nations Charter regarding the use of 
force in international relations: 

‘í Preamble: 

‘‘The States concluding this Treaty, hereinafter referred to as the ‘Parties to the 
Treaty’; 

‘f Considering the devastation that would be visited upon all mankind by a nuclear 
war and the consequent need to make every effort to avert the danger of such a war 
and to take measures to safeguard the security of peoples, 

‘Believing that the proliferation of nuclear weapons would seriously enhance the 
danger of nuclear war, 

‘*In conformity with resolutions of the United Nations General Assembly calling 
for the conclusion of an agreement on the prevention of wider dissemination of nuclear 
weapons, 

‘*Undertaking to cooperate in facilitating the application of International Atomic 
Energy Agency safeguards on peaceful nuclear activities, 

‘í Expressing their support for research, development and other efforts to further the 
application, within the framework of the International Atomie Energy Agency safe- 
guards system, of the principle of safeguarding effectively the flow of source and 
special fissionable materials by use of instruments and other techniques at certain 
strategic points. 

‘Affirming the principle that the benefits of peaceful applications of nuclear teeh- 
nology, including any technological by-produets which may be derived by nuclear-weapon 
States from the development of nuclear explosive devices, should be available for pecce- 
ful purposes to all Parties to the Treaty, whether nuclear-weapon or non-nuclear-weapon 
States, 

‘‘ Convinced that, in furtherance of this principle, all Parties to the Treaty are en- 
titled to participate in the fullest possible exchange of scientific information for, and 
to contribute alone or in cooperation with other States to, the further development of 
the applications of atomic energy for peaceful purposes, 

‘‘ Declaring their intention to achieve at the earliest possible date the cesss’ion of 
the nuclear arms race and to undertake effective measures in the direction of nuclear 
disarmament, ; 

‘(Urging the cooperation of all States in the attainment of this objective, 

‘‘ Recalling the determination expressed by the Parties to the 1963 Treaty banning 
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Article I deals with the obligations of nuclear-weapon states.** Such 
states undertake ‘‘not to transfer’’ nuclear weapons, or control over them, 
‘fto any recipient whatsoéver.’’ This prohibition includes, of course, trans- 
fer by one nuclear-weapon state to another. Second, nuclear-weapon states 
are obliged to refrain from aiding non-nuclear-weapon states in manufac- 
turing or otherwise obtaining nuclear weapons. Third, these prohibitions 
apply to nuclear explosive devices designed and intended for peaceful as 
well as weapons purposes. This is necessary due to the similarity in fune- 
tion and in technology used in the manufacture of nuclear explosives 
whether for peaceful or weapons purposes. 

The complete prohibition on transfer of nuclear explosives would seem 
to preclude transfer to international organizations such as the IAEA. It 
has been suggested © that the IAEA could fulfill the injunction of Article 
V that the peaceful benefits of nuclear explosions be made available to 
non-nuclear-weapon states on a non-discriminatory basis. While it is likely 
that the [AEA will have a rôle in establishing international standards for 
the performance of such services and could in addition perform adminis- 
trative functions in this area, the IAEA would seem to be precluded from 


nuclear weapon tests in the’ atmosphere in outer space and under water in its Preamble 
to seek to achieve the discontinuance of all test explosions of nuclear weapons for all 
time and to continue negotiations to this end, 

t‘ Desiring to further the easing of international tension and the strengthening of 
trust between States in order to facilitate the cessation of the manufacture of nuclear 
weapons, the liquidation of all their existing stockpiles, and the elimination from na- 
tional arsenals of nuclear weapons and the means of their delivery pursuant to a treaty 
on general and complete disarmament under strict and effective international control, 

‘í Recalling that, in accordance with the Charter of the United Nations, States must 
refrain in their international relations from the threat or use of force against the 
territorial integrity or political independence of any State, or in any other manner 
inconsistent with the Purposes of the United Nations, and that the establishment and 
maintenance of international peace and security are to be promoted with the least di- 
version for armaments of the world’s human and economic resources, 

‘Have agreed as follows: ’’ 

63 fí ARTICLE I 

“Each nuclear-weapon State Party to the Treaty undertakes not to transfer to any 
recipient whatsoever nuclear weapons or other nuclear explosive devices or control over 
such weapons or explosive devices directly, or indirectly;‘and not in any way to assist, 
encourage, or induce any non-nuclear-weapon State to manufacture or otherwise acquire 
nuclear weapons or other nuclear explosive devices, or control over such weapons or 
explosive devices.’’ 

‘í ARTIOLE IT 

‘‘Each non-nuclear-weapon State Party to the Treaty undertakes not to receive the 
transfer from any transferor whatsoever of nuclear weapons or other nuclear explosive 
devices or of control over such weapons or explosive devices directly, or indirectly; not 
to manufacture or otherwise acquire nuclear weapons or other nuclear explosive devices; 
‘and not to seek or receive any assistance in the manufacture of nuclear weapons or 
other nuclear explosive devices.’’ 

64°‘ Nuclear-weapon states’’ are defined as those states which have manufactured 
and exploded a nuclear weapon or other nuclear explosive device prior to January 1, 1967. 

68 Note, ‘‘The Nonproliferation Treaty and Peaceful Applications of Nuclear Ex- 
plosions,’’ 20 Stanford Law Rev. 1030, 1035-1037 (1968). 
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actual possession of nuclear explosives insofar as they would be transferred 
from a nuclear-weapon state.® 

Article II deals with the obligations of non-nuclear-weapon states. Such 
states are prohibited from receiving the ‘‘transfer’’ of nuclear weapons or 
other nuclear explosive devices, or control over them, from any transferor. 
Second, such states must not manufacture nuclear weapons or other nuclear 
explosive devices or recelve any assistance in manufacturing such weapons 
or devices. 

Articles I and II prohibit transfer ‘‘or control’’ over nuclear explosive 
devices. The meaning of ‘‘control’’ or ‘‘access,’’ the term preferred by 
the Soviet Union, was the cause of a five-year deadlock before final agree- 
ment was reached between the Soviet Union and the United States, accord- 
ing to Mason Willrich, a former member of the United States Delegation 
to the ENDC.*" The issue behind the semanties was the potential rôle of 
West Germany in NATO. The Soviets were adamant on the question of 
no ‘‘aecess’’ by West Germany to nuclear weapons, through MLE or any 
other institution. The United States was equally firm regardmg NATO 
control, unhindered by any non-proliferation agreement, on planning for 
nuclear defense. United States custody of nuclear weapons and release 
arrangements could not be interpreted to violate any agreement until an 
actual release had been accomplished. The Soviets finally agreed to word- 
ing permitting a continuation of NATO planning and participation based 
on the status quo. This would require no change in United States or 
West German participation in NATO but would preclude the creation of 
a Multilateral Foree.® 


66 A nuclear-weapon state would be prohibited by Art. I from transferring nuclear 
explosive devices to the IAEA, since the language of Art. I, unlike Art. II, precludes 
transfer ‘‘to any recipient whatsoever,’’ without regard for a status of statehood or 
treaty membership. 

67 Willrich, ‘‘The Treaty on Non-Proliferation of Nuclear Weapons: Nuclear Tech- 
nology Confronts World Polities,’’ 77 Yale Law J. 1447, 1465 (1968). See also Willrich, 
Non-Proliferation Treaty: Framework for Nuclear Arms Control (1969). 

68 Secretary Rusk, testifying before the Senate Foreign Relations Committee: ‘‘The 
treaty deals only with what is prohibited, not with what is permitted. It prohibits 
transfer to any recipient whatsoever of nuclear weapons or control ever them, meaning 
bombs and warheads. It also prohibits the transfer of other nuclear explosive devices, 
because a nuclear explosive device intended for peaceful purposes can be used as a 
weapon or can be easily adapted for such use. It does not deal with, and therefore 
does not prohibit, transfer of nuclear delivery vehicles or delivery systems, or control 
over them to any recipient, so long as such transfer does not involve bombs or warheads. 
It does not deal with allied consultations and planning on nuclear defense so long as 
no transfer of nuclear weapons or control over them results. It does not deal with ar- 
rangements for deployment of nuclear weapons within allied territory as these do not 
involve any transfer of nuclear weapons or control over them unless and until a de- 
cision were made to go to war, at which time the treaty would no longer be controlling. 
And, it does not deal with the problem of European unity, and would not bar suc- 
eession by a new federated European state to the nuclear status of one of its former 
components. A new federated European state would have to control all of ita external 
security functions, including defense and all foreign policy matters relating to external 
security, but would not have to be so centralized as to assume all governmental func- 
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However, while a Multilateral Force is not permitted under the treaty, 
an interpretation has been made by the United States, distinguishing be- 
tween ‘‘transfer,’’ the key word of Articles I and II, and ‘‘succession.’’ 
The former is prohibited, while the latter, which could involve an inte- 
grated European state emerging from several now in existence, is not.® 

‘‘ Nuclear weapons’’ are defined to include nuclear warheads for missiles, 
or nuclear bombs. This term has not been interpreted to include non- 
nuclear explosive devices which may become part of nuclear explosive de- 
vices, such as delivery systems, or nuclear power reactors in Polaris sub- 
marines. The Nassau agreement, whereby the United States makes available 
Polaris missiles without warheads to the United Kingdom, is thus not 
affected by the treaty.’° 

Article III ™ contains the safeguards provisions. Its purpose is to verify 


tions. While not dealing with succession by such a federated state, the treaty would 
bar transfer of nuclear weapons (including ownership) or control over them to any 
recipient, including a multilateral entity.’? See Hearings on the Treaty on the Non- 
proliferation of Nuclear Weapons, note 1 above, at 5~6. 

69 Ibid. to Ibid, 

72 © ARTICOLE IIT 

‘1, Hach non-nuclear-weapon State Party to the Treaty undertakes to accept safe- 
guards, as set forth in an agreement to be negotiated and concluded with the Inter- 
national Atomie Energy Agency in accordance with the Statute of the International 
Atomic Energy Agency and the Agency’s safeguards system, for the exclusive purpose 
of verification of the fulfillment of its obligations assumed under this Treaty with a 
view to preventing diversion of nuclear energy from peaceful uses to nuclear weapons 
or other nuclear explosive devices. Procedures for the safeguards required by this article 
shall be followed with respect to source or special fissionable material whether it is being 
produced, processed or used in any principal nuclear facility or is outside any such 
facility. The safeguards required by this article shall be applied on all source or 
special fissionable material in all peaceful nuclear activities within the territory of 
such State, under its jurisdiction, or carried out under its control anywhere. 

**2. Hach State Party to the Treaty undertakes not to provide: (a) source or special 
fissionable material, or (b) equipment or material especially designed or prepared for 
the processing, use or production of special fissionable material, to any non-nuclear- 
weapon State for peaceful purposes, unless the source or special fissionable material 
shall be subject to the safeguards required by this article. 

**3. The safeguards required by this article shall be implemented in a manner de- 
signed to comply with Article IV of this Treaty, and to avoid hampering the economic 
or technological development of the Parties or international cooperation in the field of 
peaceful nuclear activities, including the international exchange of nuclear material and 
equipment for the processing, use or production of nuclear material for peaceful pur- 
poses in accordance with the provisions of this article and the principle of safeguard- 
ing set forth in the Preamble of the Treaty. 

‘*4, Non-nuelear-weapon States Party to the Treaty shall conclude agreements with 
the International Atomic Energy Agency to meet the requirements of this article 
either individually or together with other States in accordance with the Statute of the 
International Atomic Energy Agency. Negotiation of such agreements shall commence 
within 180 days from the original entry into force of this Treaty. For States de- 
positing their instruments of ratification or accession after the 180-day period, negotia- 
tion of such agreements shall commence not later than the date of such deposit. Such 
agreements shall enter into force not later than eighteen months after the date of 
initiation of negotiations.’? 
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compliance with treaty provisions that nuclear materials used for peaceful 
purposes by non-nuclear-weapon states not be diverted to nuclear weaponry. 

Non-nuclear-weapon states agree to accept safeguards upon source or 
special fissionable material ‘‘in all peaceful nuclear’ activities, within the 
territory’’ of the state, ‘‘under its jurisdiction, or carried out under its 
control anywhere.’’ These safeguards are applied for the sole purpose of 
verification of compliance with treaty obligations. The safeguards are to be 
set forth in agreements to be ‘‘negotiated and concluded’’ with the [AEA 
in accordance with its Statute and safeguards system. 

Paragraph two of Article III prohibits the parties from providing source 
or special fissionable material, or equipment or material for processing, use 
or production of special fissionable material to any non-nuclear-weapon 
state for peaceful purposes, unless subject to safeguards. 

Paragraph three of Article II insures that safeguards will not unduly 
hamper the peaceful development of nuclear power by non-nuclear-weapon 
states in accordance with Article IV. 

Paragraph four prescribes the manner in which safeguards agreements 
are to be concluded. Non-nuclear-weapon states may conclude such agree- 
ments individually or multilaterally (¢.e., Euratom) in accordance with the 
Statute of the IAEA. Negotiations on agreements are to commence within 
180 days after the treaty’s entry into force and be concluded within 18 
months after the initiation of negotiations. 

The safeguards system of the treaty is not designed to insure compliance 
with the provisions of Articles I and II relating to non-transfer and re- 
ception of nuclear weapons.7? Nor will it detect a clandestine weapons 
production system apart from non-nuclear-weapon states’ programs of 
peaceful uses of nuclear energy. Further, the safeguards system is not 
applicable by treaty provision to peaceful nuclear activity within nuclear- 
weapon states. What the safeguards are designed to accomplish is the 
verification of compliance with treaty prohibitions against diversion of 
fissionable material from peaceful nuclear programs to nuclear weapons 
programs or other nuclear explosives programs within non-nuclear-weapon 
states. 

Though limitations exist regarding the scope of the safeguards provisions 
of the treaty, they will still have profound effect upon the non-nuclear- 
weapon states. Since safeguards are applied ‘‘on all source or special 
fissionable material in all peaceful nuclear activities’’ within the territory 
or under the jurisdiction or control of such states, the entire peaceful nu- 
clear industry of the non-nuclear-weapon states will be covered. 

Throughout the negotiating period many non-nuclear-weapon states were 
eritical of the proposed safeguards provisions as being discriminatory, 
since only the non-nuclear-weapon states were to be affected by the safe- 
guards provisions. Sweden, Canada, Rumania, Brazil, India, the Federal 
Republic of Germany and Spain made especial objections upon this point.” 

While Article III does not require the application of safeguards to the 
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peaceful nuclear activities of nuclear-weapon states, on December 2, 1967, 
President Johnson announced that the United States would aecept IAEA 
safeguards upon ‘‘all nuclear activities in the United States—excluding 
only those with direct’national security significance.’’™* The United King- 
dom announced two days later that it would do the same.” The U.S.S.R. 
has made no similar commitment. 

With the voluntary placement of the peaceful nuclear industry of the 
United States and the United Kingdom under the IAEA safeguards sys- 
tem, together with the application of that system to the peaceful nuclear 
industries of all non-nuclear-weapon states parties to the treaty, a giant 
step will have been taken toward the creation of a body of international 
law governing the conduct of the world peaceful nuclear industry. This 
must be recognized as a major beneficial result of the treaty. One major 
purpose in United States sponsorship of the IAEA at its beginning was 
to effect this very purpose.”® In large measure, the safeguards system of 
the [AEA was based upon the safeguards provisions of United States bi- 
lateral agreements with states receiving our aid in developing their peace- 
ful nuclear industries.” Now this goal of world-wide recognition and 
application of standardized international regulations to the peaceful nu- 
clear industries of the world is within reach. That this is absolutely 
essential if nuclear anarchy is to be avoided is seen from the fact that total 
nuclear generating capacity by 1980 is estimated to be 300,000 megawatts. 
As of 1967, only 65 reactors in 29 countries having a total thermal capacity 
of 3,200 megawatts, had safeguards agreements approved by the Board of 
Governors of the IAEA.: This represented less than 8% of the thermal 
capacity of civilian reactors then operating. 

The IAEA safeguards system 7° includes an intricate system of accounting 
and inventory reporting by the recipient state to the IAEA, coupled with 
IAEA access to specified locations where nuclear facilities exist to permit 
physical verification of the reports. The frequency of inspections is de- 
termined by the potential military significance of the facility. If the 
reactor is capable of producing more than 60 kilograms of plutonium per 
year it is open to inspection by the Agency without advance notice.** The 
IAEA safeguards system includes a review of the design facility, dis- 
closure of accounting records, a system of reports to the Agency, physical 


74 Department of State, Documents on Disarmament: 1967, at 614-615; for a com- 
ment on this matter, see Hearings on the Treaty on the Nonproliferation of Nuclear 
Weapons, note 1 above, at 11, 

15 Department of State, Documents on Disarmament: 1967, at 616. 

78 See Firmage, note 11 above, at 152-154. 77 Ibid. 

78 Statement by the Director-General, IAEA, Sept. 26, 1967, to the General Conference. 

79 For the Safeguards Document, see IAEA, GC(IX) /294 (1965). For an analysis 
of the background and content of both the IAEA and United States safeguards sys- 
tems, see the statement of Dr. Glenn T. Seaborg, Chairman of the Atomie Energy 
Commission, in the Hearings on the Treaty on the Nonproliferation of Nuclear Weapons, 
note 1 above, at 97, 99-105. See also ‘‘Analysis of IAEA Safeguards System,’’ 
ibid. at 277. 
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inspection for verification, provision for numbers of physical inspections, 
and seals upon the core of the reactor to detect diversion. 

The relationship between the IAEA and Euratom caused some delay in 
negotiation and debate between the United States, the Soviet Union, and 
the four Common Market countries participating in the negotiations.® 
The United States has always favored a single system of safeguards. How- 
ever, the Common Market countries feared that the elimination of Euratom 
with its similar safeguards system would do damage to eventual European 
integration. The Soviets viewed Euratom inspection as self-inspection 
for the Common Market countries. The issue was resolved by allowing 
member states of Euratom to utilize the option in Article ITI providing 
for agreement to be made with IAEA ‘‘together with other States im 
accordance with the Statute’’ of the IAEA. The Statute provides for 
‘‘relationship agreements’’ between the IAEA and organizations such as 
Euratom which provide the same services regarding safeguards provisions 
as the IAEA. However, to meet the Soviet objections, provision was made 
in Article JIT that any agreement between a state or groups of states must 
allow the IAEA in effect to monitor the Euratom safeguards, which must 
also be in harmony with the IAEA Statute and safeguards system. The 
ITAEA-Euratom relationship, while yet to be worked out in detail, was 
described by the United States at the HNDC: 


In order to avoid unnecessary duplication, the IAEA should make 
appropriate use of existing records and safeguards, provided that 
under such mutually-agreed arrangements IAEA can satisfy itself that 
nuclear material is not diverted to nuclear weapons or other nuclear 
explosive devices.*° 


Article IV ** insures that nothing in the treaty shall be interpreted as 
affecting the right of all parties to use nuclear energy for peaceful pur- 


82 See analysis above, at p. 717. See also the remarks of William Foster, Director, 
U. S. Arms Control and Disarmament Agency and our representative at ENDC, in 
International Negotiation, note 9 above, at 70-73, 81-82, 101-103. 

83 Statement of ACDA Deputy Director, Adrian Fisher, Jan. 18, 1968, ENDC/PV.357, 
at 14, 17. See also Mr. Fisher’s testimony, Hearings on the Arms Control and Dis- 
armament Act Amendments, note 4 above, at 61-62. In addition, see ‘‘AEC Com- 
parison of Euratom safeguard system and the IAEA System,’’ Hearings on the Treaty 
on the Nonproliferation of Nuclear Weapons, note 1 above, at 266. 

84 ‘í ARTICLE IV; 

‘1. Nothing in this Treaty shall be interpreted as affecting the inalienable right 
of all the Parties to the Treaty to develop research, production and use of nuclear energy 
for peaceful purposes without discrimination and in conformity with Articles I and 
II of this Treaty. 

(2. All the Parties to the Treaty undertake to facilitate, and have the right to par- 
ticipate im, the fullest possible exchange of equipment, materials and scientific and 
technological information for the peaceful uses of nuclear energy. Parties to the 
Treaty in a position to do so shall also cooperate in contributing alone or together 
with other States or international organizations to the further development of the 
applications of nuclear energy for peaceful purposes especially in the territories of 
non-nuclear-weapon States Party to the Treaty, with due consideration for the needs 
of the developing areas of the world.’’ 
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poses, within the limitations of Articles I and II. Nuclear-weapon states 
are encouraged to aid the development of peaceful applications of nuclear 
energy within non-nuclear-weapon states parties to the treaty, with ‘‘due 
consideration’’ for the needs of developing areas. 

In previous drafts the hortatory language of Article IV was in the pre- 
amble. This article is too general to impose specific duties upon the 
nuclear-weapon states. During the ENDC discussions on the draft of 
August 24, 1967, Mexico, along with the United Arab Republie and Sweden, 
favored a provision in the treaty imposing a ‘‘duty’’ upon the nuclear- 
weapon states to aid non-nuclear weapon states in the development of 
peaceful applications of nuclear energy. Canada and the United King- 
dom argued that the term ‘‘duty’’ was too broad and could be interpreted 
to mean that a nuclear-weapon state would be forced to respond to any 
request by any non-nuclear-weapon state. The new Article IV which 
appeared in the January 18, 1968, draft represented a degree of compro- 
mise, as the language remained hortatory, but was made slightly more con- 
crete and was moved from the preamble to the body of the treaty.®* 

Article V ** provides that the benefits of peaceful nuclear explosive de- 
vices be made available on a non-discriminatory basis and at the lowest 


85 Department of State, Documents on Disarmament: 1967, at 394-395. 

86 International Negotiations, note 9 above, at 83. 

87 For a short description of present and possible future peaceful uses of nuclear 
energy and nuclear explosions, see the speech by former Secretary of State Dean Rusk, 
Fordham University Club of Washington, D. O, May 2, 1968, ‘‘Gaining the Full 
Measure of the Benefits of the Atom,’’ reprinted in 58 Dept. of State Bulletin 632 
(1968). 

There has not been the development of peaceful uses of nuclear energy within the 
underdeveloped areas that such nations expected after President Hisenhower’s ‘‘ Atoms 
for Peace’’ speech. The sound concept of peaceful applications of nuclear energy was 
oversold to the extent that developing nations thought that they could be brought into 
the industrial 20th century without going through the stages of industrialization that 
Western nations have experienced. The realization that a significant industrial base 
must first be had before meaningful uses of atomic energy could be enjoyed has pro- 
duced understandable disillusion and hostility. However, genuine attempts to aid the 
developing nations in their application of nuclear energy for peaceful purposes are 
being made. From 1958 to 1963 the ratio of research contract funds granted by the 
IAEA to institutes in developing countries rose from 23% to 65%. In 1966, 75% of 
all research contract funds of the Agency were awarded for research in developing 
countries. IAEA, GC(XI)/362 (1967) Annex B, par. 19. 

88 f€ ARTICLE V 

t Each Party to the Treaty undertakes to take appropriate measures to ensure that, 
in accordance with this Treaty, under appropriate international observation and through 
appropriate international procedures, potential benefits from any peaceful applications 
of nuclear explosions will be made available to non-nuclear-weapon States Party to 
the Treaty on a non-discriminatory basis and that the charge to such Parties for the 
explosive devices used will be as low as possible and exclude any charge for research 
and development. Non-nuclear-weapon States Party to the Treaty shall be able to 
obtain such benefits, pursuant to a special international agreement or agreements, 
through an appropriate international body with adequate representation of non-nuclear- 
weapon States. Negotiations on this subject shall commence as soon as possible after 
the Treaty enters into force. Non-nuclear-weapon States Party to the Treaty so 
desiring may also obtain such benefits pursuant to bilateral agreements.?? 


1969] TREATY ON NON-PROLIFERATION OF NUCLEAR WEAPONS 729 


possible cost, without charge for research and development, to non-nuclear- 
weapon states parties to the treaty. Non-nuclear-weapon states are pre- 
eluded by Article II from receiving or manufacturing nuclear explosive 
devices for peaceful as well as for weapons purposes. Article V is a neces- 
sary consequence of that denial, making available to the non-nuclear-weapon 
states parties to the treaty the benefit of nuclear explosions for peaceful 
purposes. Explosions are to take place under appropriate international 
observation. Non-nuclear-weapon states can obtain such services pursuant 
to international agreement, through an international organization or by 
bilateral agreement with a nuclear-weapon state. 

Like Article IV, the general purpose of Article V was expressed in the 
preamble in early drafts of the treaty but found its way into the body at 
the insistence of non-nuclear-weapon states. 

The United States proposed in 1966 that the nuclear-weapon states 
perform peaceful nuclear explosive services for the non-nuclear-weapon 
states. The prohibition in Article II on reception, manufacture or use 
of nuclear explosive devices for peaceful as well as weapons purposes was 
considered necessary due to the similarity in technology employed in the 
manufacture of nuclear explosives for either purpose. Immediate oppo- 
sition to this prohibition quite understandably arose, however, on the part 
of several non-nuclear-weapon states, including India,” Germany," and 
the United Arab Republic.®? 

The United States and the Soviet Union had originally favored an agree- 
ment separate from the treaty to work out problems of nuclear explosions 
for peaceful purposes.*? The only reference in the August 24, 1967, draft ° 
to Insuring that the benefits of peaceful nuclear explosive devices be made 
available to non-nuclear-weapon states was in the preamble. Though 
Brazil and India registered strong opposition to any prohibitions against 
the possession and use of nuclear explosive devices for peaceful purposes, 
the Co-Chairmen of the ENDC, the United States ° and the Soviet Union,” 
maintained that such a prohibition must exist if the treaty were effectively 
to prohibit the spread of nuclear weapons. While most delegates agreed 
with the Co-Chairmen, there was strong feeling that there should be treaty 
specification of means of sharing the benefits of devices for peaceful nu- 
clear explosions. Mexico °: and Nigeria ° made specific proposals for such 
a provision. 

The revised draft treaty of January 18, 1968,1% reflected the criticism 
of ENDC members in that a new Article V brought into the body of the 


89 International Negotiations, note 9 above, at 63. 

90 Ibid. at 58. 91 Ibid. at 63-65. 

92 Ibid. at 67. 

93 Department of State, Documents on Disarmament: 1967, at 172-176. 

94 Tbid. at 338-341. 95 Ibid. at 369-370, 546-547, 436-437. 

80 See statement of ACDA Director Foster, ENDC/PV.330, p. 5. 

67 Department of State, Documents on Disarmament: 1967, Statement of Ambassador 
Roshehin, 518. 

98 Told. at 395-401. selbid, at 557—558. 

100 See International Negotiations, note 9 above, at 150. 
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treaty language which had previously been in the preamble. Each party 
was obligated to co-operate in insuring that potential benefits from peace- 
ful nuclear explosive devices be made available to non-nuclear-weapon 
parties on a non-discriminatory basis without expense for the cost of re- 
search and development.’ 

The draft treaty of January, 1968, permitted bilateral arrangements for 
the accomplishment of peaceful nuclear explosive services directly between 
non-nuclear-weapon and nuclear-weapon states, as well as permitting multi- 
lateral arrangements. Several states opposed this permission of bilateral 
arrangements for such services on the grounds that clandestine and perhaps 
discriminatory agreements could be made if all nuclear explosive services 
were not subject to international control. Canada,?*? Sweden? and the 
U.A.R.1°* were in agreement with this objection. The United States and 
the Soviet Union refused to consider the elimination of any provision for 
bilateral arrangements. However, Article V was revised in the draft treaty 
of May 31, 1968,1% to incorporate a Mexican proposal that precedence in 
placement of wording be given to multilateral arrangements for peaceful 
applications for nuclear explosions, as opposed to bilateral arrangements, 
which was grudgingly accepted by several smaller Powers which satisfied 
their frustration at being unable to eliminate the bilateral option by plac- 
ing it last in wording. Non-nuclear-weapon states favoring exclusively 
multilateral arrangements for the acquisition of nuclear explosive services 
have the assurance in the treaty that such benefits will be made available, 


101 The U. S. negotiating team was motivated by an understandable desire to avoid 
any specific and open-ended commitment to provide nuclear explosive services upon 
demand and the technological necessity of forbidding any nuclear explosive device to 
non-nuclear-weapon states. The position of such states as India and Brazil against 
any provision prohibiting peaceful nuclear explosive devices is equally understandable. 
Both states continually maintained that such a provision would render non-nuclear- 
weapon states perpetually dependent upon nuclear-weapon states for the performance of 
nuclear explosions for peaceful purposes. The extent of this dilemma can be seen by 
comparing the statements made by the representatives of Brazil and India, which con- 
tinued unchanged by the decision to make provision for such services a part of the 
treaty (see International Negotiations, note 9 above, at 104), with the following state- 
ment from the Senate Foreign Relations Committee Report recommending Senate consent 
to ratification: 

The committee wishes to record its concern at the open ended commitment implied 
in Article V. We suggest that obligations under this provision should be undertaken 
only after the fullest consultation with appropriate congressional committees and should 
be limited to projects within the capacity of the United States consistent with its 
interests. Moreover, the committee specifically reject any suggestion that article V 
constitutes an across-the-board pledge by the United States to support foreign and 
domestic commercial research and development projects. As in the case of nuclear 
services projects, research and development projects should be undertaken only after 
the public interest has been carefully defined by the appropriate congressional com- 
mittees.’? Treaty on the Non-Proliferation of Nuclear Weapons., Senate Rep. No. 9, 
90th Cong., 2d Sess. 14 (1968). 

102 ENDC/PV.358, at 19-20. 108 ENDC/PV.364, at 5-7. 

104 ENDC/PV.367, at 12. 

108 See International Negotiations, note 9 above, at 120, 122. 

108 Tbid. at 123-124. 
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whether by bilateral agreement with a nuclear-weapon state or by agree- 
ment with an international organization, ‘‘under appropriate international 
observation and through appropriate international procedures.’’ 1° 

While opinions vary on the extent of sacrifice made by non-nuclear- 
weapon states in agreeing to forgo the development of nuclear explosive 
devices for peaceful purposes,*°* as new uses for nuclear explosions are 
discovered and techniques are improved on present uses with a consequent 
lowering of costs, more nations will feel the pressure for the full realiza- 
tion of such benefits. Article V must work well or this source of pressure 
could lead to the eventual breakdown of the treaty. As has been noted, 
Brazil was one of several countries strongly opposing the provisions of 
Article II (and hence the necessity of Article V) prohibiting non-nuclear- 
weapon countries from possessing nuclear explosive devices for peaceful 
purposes. Brazil has shown considerable interest in linking the Amazon 
and the Rio de la Plata by use of nuclear explosives. Brazil was largely 
responsible for the inclusion of a provision in the Latin American Nuclear 
Free Zone (LANFZ) Treaty “° permitting parties to carry out explosions 
of nuclear devices for peaceful purposes. 


107 See note 88 above. The general outlines of U. S. planning for providing such 
services were presented by Dr. Glenn T. Seaborg, Chairman of the Atomic Energy Com- 
mission, before the Senate Foreign Relations Committee: 

“When particular applications are found to be feasible, we plan to make a nuclear 
explosion service available on a commercial basis to domestic users and to nonnuclear 
weapon parties to the NPT. Such a service would include the fabrication of the 
nuclear explosive device, its transportation from the assembly plant to the project site, 
its emplacement at the prepared site, and its arming and firing. The service would 
also include appropriate technical reviews of the proposed detonation, such as those 
relating to health and safety. The users of the service, whether it is furnished do- 
mestically or pursuant to article V, will pay for the service in accordance with rates 
established for its various elements... . the charges for the nuclear explosive devices 
used in furnishing the service will not include the cost of their research and de- 
velopment. 

sf... . The objectives of the treaty could not permit any observation contemplated 
by the treaty to include access by the observers to the design or internal operation of 
nuclear explosive devices. Consequently, there will be no transfer of nuclear explosive 
devices or control over them; nor will the service, in any way, assist, encourage, or 
induce any nonnuclear weapon state to manufacture or to otherwise acquire nuclear 
explosive devices.’? Hearings on the Treaty on the Nonproliferation of Nuclear 
Weapons, note 1 above, at 104. 

108 Speech by Under Secretary of State Nicholas Katzenbach, note 5 above: ‘‘ Even 
an optimistic assessment of its potential uses would not justify the enormous expendi- 
ture of time, money and scientific and technical talent required to develop nuclear de- 
vices for this purpose alone.’’ 

He later spoke of the ‘‘economic absurdity of a country’s developing nuclear ex- 
plosives solely for peaceful purposes... .7? 

109 Koop, ‘*Plowshare and the Nonproliferation Treaty,’’ 12 Orbis 793, 809 (1968). 

110 See note 23 above. 

111 Art. 18 of LANFZ states that: ‘‘Contracting parties may carry out explosions 
of nuclear devices for peaceful purposes—including explosions which involve devices 
similar to those used in nuclear weapons—or collaborate with third parties for the 
same purpose, ?? 
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Many other states, including Japan, Australia, and Canada, have ex- 
pressed deep interest in this use of nuclear energy. While oil and gas 
recovery is probably the most realistic short-term prospect for peaceful 
uses of nuclear explogions, many other possibilities are now being tested 
by the United States Plowshare program.!!? From the use of nuclear ex- 
plosives in the construction of a sea-level Atlantic-Pacific canal replacing 
the Panama Canal *? to the use of nuclear explosions to break copper ore 
bodies to permit direct recovery of copper,‘ nations will continue to ex- 
plore the peaceful uses of nuclear explosions. Nuclear-weapon states, and 
whatever international body (presumably the IAEA) is utilized to perform 
functions under Article V, have the responsibility to see that its provisions 
are fairly and adequately met if for no other reason than the likelihood 
that the failure to do so could lead to the ultimate failure of the treaty. 

The single most important provision of the treaty, however, from the 
standpoint of long-term success or failure of its goal of proliferation pre- 
vention, is Article VI.S" While the basic prophylactic provisions are in 
Articles I and II, the credibility and integrity of those provisions will, 
in time, be no better than the performance of the nuclear-weapon states 
under the provisions of Article VI. 

Article VI obliges all parties to undertake negotiations to seek the cessa- 
tion of the nuclear arms race and accomplish nuclear disarmament. 

The compelling need for compliance with this provision is based first 
of all upon its pre-eminent status as a prerequisite to world peace. What- 
ever the validity in the past of the argument that weapons are a mani- 
festation rather than a cause of war, that position holds little weight in an 
age of weapons of total destruction. John F. Kennedy recognized this fact. 


Men no longer debate whether armaments are a symptom or a cause 
of tension. The mere existence of modern weapons—ten million times 
more destructive than anything the world has ever known, and only 
minutes away from any target on earth—is a source of horror, of dis- 
cord, and distrust. Men no longer maintain that disarmament must 


112 For analyses of Project Plowshare, see Hearing on the Peaceful Application of 
Nuclear Explosives—-Plowshare Before the Joint Committee on Atomie Energy, 89th 
Cong., Ist Sess. (1965); Inglis and Sandler, A Special Report on Plowshare, Prospects 
and Problems: The Nonmilitary Uses of Nuclear Explosives, Bulletin of Atomie Sci- 
entists 46-53 (Deec., 1967); Koop, note 109 above; Van Cleave, ‘The Nonprolifera- 
tion Treaty and Fission-Free Explosive Research,’’ 11 Orbis 1055 (1968); Note, ‘‘The 
Nonproliferation Treaty and Peaceful Applications of Nuclear Explosions,’’? note 65 
above. 

118 This would necessitate an amendment to the Partial Nuclear Test Ban Treaty. 
Dr. Seaborg stated that provisions of the Partial Nuclear Test Ban Treaty would per- 
mit exeavation-type projects but trans-isthmian canal projects would necessitate treaty 
amendment. See note 107 above, at 105. 

114 Koop, note 109 above, at 801. 

115 ¢¢ ARTICLE VI 

‘¢Each of the Parties to the Treaty undertakes to pursue negotiations in good faith 
on effective measures relating to cessation of the nuclear arms race at an early date 
and to nuclear disarmament, and on a treaty on general and complete disarmament 
under strict and effective international control.’ 
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await the settlement of all disputes—for disarmament must be a part 
of any permanent settlement. 


Second, the economic burden of armaments is increasing at a time when 
the domestic economie needs of nations are becoming increasingly acute. 
Global expenditures for military purposes rose from $132 billion in 1964, 
$138 billion in 1965, and $159 billion in 1966, to $182 billion in 1967.7" 
This is 40% more than world-wide expenditures by governments on edu- 
cation,!!8 and three times the world expenditures on public health.» It 
is estimated that since the turn of the century more than $4,000 billion 
have been spent on wars and military expenditures. If the current level 
of military spending continues, this will double in 20 years. If the rate of 
increase continues, it will double in ten years.?”° 

Military expenditures are increasing in relative as well as in absolute 
terms. Such expenditures are increasing faster than the gross national 
products of the world,!** and are growing significantly faster than the 
population. Since 1964 the world has experienced a 7% increase in popu- 
lation and a 38% rise in military expenditures,}”” 

The third and most immediately relevant necessity for compliance with 
Article VI, in terms of the treaty, would be the pressures upon, and con- 
sequently the reactions of, the non-nuclear-weapon party states. The nu- 
clear-weapon states cannot ask of the non-nuclear-weapon states their 
eternal forebearance from the acquisition of nuclear weapons while the 
former maintain their position of immense power over the latter by reason 
of such weapons. The treaty will have continued adherence only if nego- 
tiations bring meaningful agreements to end the nuclear arms race and 
some movement toward nuclear disarmament, 

The fact that Article VI has its place in the treaty is a testament io the 
tenacity of the non-nuclear-weapon states in demanding some form of quid 
pro quo for their renunciation of the acquisition of nuclear weapons. Prior 
to the draft of August 24, 1967, India, Brazil, the Scandinavian countries, 
Canada, the U.A.R. and Germany brought strong pressure to bear upon the 
Co-Chairmen to obtain some statement within the treaty regarding nuclear 
disarmament.'** The United States and the Soviet Union resisted with 
equal tenacity the attempts to link the treaty to other aspects of arms con- 
trol. The Co-Chairmen stated the positions of their states, based on years 
of unproductive disarmament negotiations upon package proposals which 
included the concept of ‘‘complete’’ disarmament, that the present draft 


116 Public Papers of the Presidents of the United States— John F. Kennedy, 1961~ 
62, Address Before the United Nations General Assembly, Sept. 25, 1961, at 620. 

117 United States Arms Control and Disarmament Agency, World Military Expendi- 
tures, Research Report 68-52, at 1 (1968). 


118 Tbig, 119 Ibid. at 2. 
120 Ibid, 121 Ibid. 
122 Tbid. 


123 See the statements of Lord Chalfont of the United Kingdom and General Burns 
of Canada at the ENDO, ENDC/PV, 299, at 7-8, 16. 
124 International Negotiations, note 9 above, at 74-75. 
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represented the extent of possible agreement at that time and should not 
be delayed pending agreement upon other matters.!?® The three aspects of 
nuclear disarmament mentioned most often by the non-nuclear-weapon 
states were an agreement ending the production of fissionable materials (in 
nuclear parlance, the ‘‘cut-off’’), a comprehensive test ban agreement, and 
an agreement halting the production of delivery systems.?** 

The draft of August 24, 1967, represented a moderate advance for the 
cause of the non-nuclear-weapon states in that its preamble called for the 
achievement of a ‘‘cessation of the nuclear arms race’’ at the ‘‘earliest 
possible date.’’??? But most ENDC members thought that this concept 
should be made more specifie and be lodged in the body of the treaty. 
Brazil called the August draft ‘‘one-sided and discriminatory’’ for its great 
demands upon non-nuclear-weapon states and minimal demands upon nu- 
clear-weapon states. Mexico proposed an amendment in the form of a 
draft treaty article stating that nuclear-weapon states agreed to ‘‘pursue 
negotiations in good faith’’ toward agreements on a comprehensive test 
ban, the cessation of the manufacture of nuclear weapons, the elimination 
of existing stockpiles, and the elimination of existing nuclear weapons and 
delivery systems.**® The U.A.R., Canada and Sweden supported this amend- 
ment. Rumania proposed a similar amendment,?*° 

The draft of January 18, 1968, represented another advance for the non- 
nuclear-weapon states. New Articles VI and VII were added to the body 
of the treaty, with the general language being taken from the preamble, 
made more specific and added to the treaty as separate articles. Article 
VI obliges the parties to ‘‘pursue negotiations in good faith’’ toward an 
agreement ending the nuclear arms race and the accomplishment of a treaty 
on ‘‘general and complete disarmament.’’1*4 This article was based upon 
the Mexican amendment but deleted the specific topics of disarmament 
called for in that amendment. Mrs. Myrdal of Sweden proposed that 
Article VI be amended to include ‘‘at an early date’’ in reference to 
future disarmament negotiations, that the word ‘‘nuclear’’ be added before 
‘‘disarmament’’ and that a reference to the comprehensive test ban be in- 
cluded in the preamble. The United Kingdom, Sweden, Mexico, the U.A.R., 
Nigeria, Bulgaria and Canada supported this proposal as amended by the 
United Kingdom.?** This was accepted by the United States and the Soviet 
Union + and became part of the joint draft treaty of March 11, 1968.134 

As the United States and the Soviet Union make policy decisions regard- 
ing the implementation of Article VI, serious consideration should be given 


128 Thid. 126 Ibid. at 75-76, 106. 

127 See the identical drafts of the United States and the Soviet Union, ENDC/192 
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308 (1968). 

128 International Negotiations, note 9 above, at 86, 
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18017 Congressional Quarterly 303 (Feb. 28, 1969). 
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184 Ibid. at 155-158. 


1969] TREATY ON NON-PROLIFERATION OF NUCLEAR WEAPONS 735 


to that topic which generated the most heated exchanges between the Co- 
Chairmen of the ENDC and three of its most outspoken members, Brazil, 
India, and Rumania. These exchanges occurred over the long-standing 
issue of the failure of the draft treaty to halt so-called ‘‘vertical prolifera- 
tion,’’ the growth of fissionable materials stockpiles of the nuclear-weapon 
states. The United States and the Soviet Union warned that any attempt 
specifically to link the issue of a cut-off of fissionable production to the 
Non-Proliferation Treaty would indefinitely delay the latter. India and 
the other states restated their position that the treaty would break down 
without movement toward a cut-off. The position of both sides is rational 
and not incompatible as long as immediate progress is now made toward 
the implementation of Article VI. 

Serious movement by the Soviets and the United States toward the im- 
plementation of the purpose of Article VI, even prior to the ratification 
of the treaty by enough states to bring it into effect, will probably be of 
critical effect upon the decisions of key states such as India, Japan and 
Germany on the question of ratification. 

The Soviet Union and the United States must realize that the non-nuclear- 
weapon states cannot be placated by anything similar to the partially cere- 
monial ‘‘first steps’’ of the past, denuclearizing Antarctica, the atmosphere, 
outer space and under sea, while ‘‘vertical’’ proliferation goes unchecked 
and basic political agreements concerning central Europe, the U.S.S.R. and 
the United States are delayed. The messages to the ENDC from Presi- 
dent Nixon and Soviet Premier Kosygin, March 18, 1969, regarding an 
agreement barring nuclear and other weapons of mass destruction from 
the seabed, while of some substance, cannot be taken as a meaningful con- 
tribution to the fulfillment of Article VI. At some point ‘‘first steps’’ of 
peripheral importance must lead to agreements of substance. If not, they 
are potentially more damaging than helpful in that they give the illusion 
of progress and allay pressures which might otherwise lead to real accom- 
plishment. The place to begin now might well be the negotiation of an 
agreement on the cut-off of fissionable materials production and the eventual 
reduction of existing stockpiles. 

Another substantial contribution to the fulfillment of Article VI would 
be an agreement between the Soviet Union and the United States to 
prohibit the deployment of anti-ballistic missile systems. Questions were 
raised by Senators Gore, Fulbright and Cooper in hearings before the 
Senate Foreign Relations Committee on the proposed United States ABM 
system as to whether such a system ‘‘violated the spirit” of Article VI. 
The contrary may very well be true. It is reported that President Nixon 
has assured Ambassador Dobrynin that the United States is willing to 
negotiate on an ABM limitation which could be effective well before any 
hardware could be placed in Montana or North Dakota.1%* If the option 
of negotiating out of the deployment of ABM systems by the Soviet Union 


13317 Congressional Quarterly (No. 9) at 303 (Feb. 28, 1969). 
138 James Reston, New York Times, p. 40 M, cols. 5-8 (March 19, 1969). 
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and the United States was a serious motivation behind the recent decision 
to deploy such a system, the United States might well be proceeding toward 
the implementation of Article VI by the most productive form of nego- 
tiations. 

Though many might consider the decision to proceed toward deployment 
of an ABM system as an obstacle to negotiation with the Soviet Union, in 
the opinion of this writer the opposite conclusion is more likely to be correct. 
This is not to say that the actual deployment of such a system is militarily 
or politically wise or unwise, workable or unworkable. But as a process of 
negotiation it might be essential. 

Sir William Hayter, formerly British Ambassador to the Soviet Union, 
deseribed the process of negotiation with the Soviets: 


Negotiation with the Russians does occur, from time to time, but it 
requires no particular skill, The Russians are not to be persuaded by 
eloquence or convinced by reasoned arguments. They rely on what 
Stalin used to call the proper basis of international policy, the cal- 
culation of forces. So no case, however skillfully deployed, however 
clearly demonstrated as irrefutable, will move them from doing 
what they have previously decided to do; the only way of changing 
their purpose is to demonstrate that they have no advantageous 
alternative. .. .t%7 


The Soviets, when faced with the visible and physical evidence that we 
intend to proceed with the development and deployment of an ABM sys- 
tem, may well be more amenable to negotiation than if we were to make 
it known that we had made a unilateral decision to avoid such a system. 
The notion that our decision will be taken as an unfriendly act with their 
consequent refusal to bargain is contrary to past experience.8® The en- 
vironment for negotiating with the Soviet Union will be set when both 
sides are convinced that neither has anything to gain by the deployment 
of such a system, because both will possess them, thus serving only to 


1387 As quoted in Acheson, Sketches From Life of Men I Have Known 105 (1961). 

188 ‘í Historically, the foreign affairs of Russia have developed along lines entirely 
different from those of the United States. Our most important foreign relations, his- 
torically speaking, have been along the lines of peaceable overseas trade. These have 
set the pattern of our thinking on foreign affairs. The Russians, throughout their 
history, have dealt principally with fierce hostile neighbors. Lacking natural geo- 
graphical barriers, they have had to develop, in order to deal with these neighbors, a 
peculiar technique (now become traditional and almost automatic) of elastic advance 
and retreat, of defense in depth, of secretiveness, of wariness, of deceit. Their history 
has known many armistices between hostile forces; but it has never known an example 
of the permanent peaceful coexistence of two neighboring states with established 
borders accepted without question by both peoples. The Russians therefore have no 
conception of permanent friendly relations between states. For them, all foreigners 
are potential enemies. The technique of Russian diplomacy, like that of the Oriental 
in general, is concentrated on impressing an adversary with the terrifying strength 
of Russian power, while keeping him uncertain and confused as to the exact channels 
and means of its application and thus inducing him to treat all Russian wishes and 
views with particular respect and consideration. It has nothing to do with the eulti- 
vation of friendly relations as we conceive them.’’ GQ. Kennan, Memoirs: 1925-1950 
at 560 (1967). 
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escalate potential warfare to a higher level while leaving the relative posi- 
tions of the two principals unchanged. Dean Acheson has stated that: 


Negotiation should not be, as some conceive it, mere talk apart from 
action. Negotiation and action are parts of one whole. Action is often 
the best form of negotiation. It affects the environment, which in 
large part is likely to determine the outcome of negotiation. The sput- 
niks were powerful moves in negotiation; so was the Marshall Plan. 


The Soviets are more likely to be impressed by imminent deployment than 
by skillful debate or friendly gestures. 

The wisdom of ultimate deployment of an ABM system may well be dis- 
puted. The ability of such a system to offer real protection to missile 
sites or cities may be questioned. But the decision to move toward the de- 
ployment of such a system may well have made the ultimate necessity of 
such deployment less likely. The answer to this will depend upon the 
initiation and the suecess of negotiations between the Soviet Union and 
the United States,1*° 

Another major step toward nuclear arms control would be accomplished 
by an agreement prohibiting (or reversing) deployment of the MIRV 
system and its Soviet equivalent. This system is potentially much more 
destabilizing than ABM. 

Article VII 14 provides that nothing in the treaty affects the rights of 
the parties to conclude regional agreements establishing nuclear-free zones. 
The essence of this article had first appeared in language in the preamble. 
A Mexican proposal '*? that the language be placed in the treaty in the 
form of a separate article was accepted by the Soviet Union *** and the 
United States.1* 

Amendment procedures and provision for conferences of review are 
contained in Article VIII” Paragraph one, based upon a similar pro- 


139 See note 137 above, at 104. 

140 Cf. Department of State, Documents on Disarmament: 1967, Statement of ACDA 
Director Foster before the ENDC, Sept. 19, 1967, in defense of the Johnson Adminis- 
tration decision to deploy a limited system, at 402. 

141 “f ARTICLE VIT 

‘‘ Nothing in this Treaty affects the right of any group of States to conclude re- 
gional treaties in order to assure the total absence of nuclear weapons in their respec- 
tive territories.?? 

142 Department of State, Documents on Disarmament: 1967, at 395-401. 

143 Ibid. at 515-521, 144 Ibid. at 513-515. 

145 (í ARTICLE VII 

‘1. Any Party to the Treaty may propose amendments to this Treaty. The text 
of any proposed amendment shall be submitted to the Depositary Governments which 
shall circulate it to all Parties to the Treaty. Thereupon, if requested to do so by one- 
third or more of the Parties to the Treaty, the Depositary Governments shall convene a 
conference, to which they shall invite all the Parties to the Treaty, to consider such 
an amendment. 

‘*2, Any amendment to this Treaty must be approved by a majority of the votes of 
all the Parties to the Treaty, including the votes of all nuclear-weapon States Party 
to the Treaty and all other Parties which, on the data the amendment is circulated, 
are members of the Board of Governors of the International Atomic Energy Agency. 
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vision in the Partial Nuclear Test Ban Treaty, requires the depositary 
governments to convene a conference to consider an amendment if requested 
to do so by one-third or more of the parties to the treaty. Paragraph two 
provides that an amendment shall enter into force after ratification by a 
special majority comprised of a majority of the parties to the treaty, in- 
cluding all nuclear-weapon states parties to the treaty and all parties 
which on the date of the amendment are members of the Board of Gov- 
ernors of the [AE A. An amendment will be of force only between the 
parties ratifying it. 

Paragraph three makes provision for a review conference to be held five 
years after the treaty enters into force. Further conferences may be held 
at five-year intervals if requested by a majority of the parties. 

The August 24, 1967, draft 1*8 had provided that an amendment would 
enter into force for all parties after approval of the qualified majority. 
Rumania,**7 Nigeria 148 and Canada 1*° had objected to this on the ground 
that consent should be the source of any treaty obligation and without 
such consent to an amendment the disapproving states should not be bound. 
This position was accepted by the Co-Chairmen and the draft text of 
January 18, 1968, and succeeding drafts reflected the change. 

Article IX *°° designates the United States, the United Kingdom and 


The amendment shall enter into force for each Party that deposits its instrument of 
ratification of the amendment upon the deposit of such instruments of ratification by 
a majority of all the Parties, including the instruments of ratification of all nuclear- 
weapon States Party to the Treaty and all other Parties which, on the date the amend- 
ment is circulated, are members of the Board of Governors of the International Atomic 
Energy Agency. Thereafter, it shall enter into force for any other Party upon the 
deposit of its instrument of ratification of the amendment. 

‘3, Five years after the entry into force of this Treaty, a conference of Parties to 
the Treaty shall be held in Geneva, Switzerland in order to review the operation of this 
Treaty with a view to assuring that the purposes of the Preamble and the provisions 
of the Treaty are being realized. At intervals of five years thereafter, a majority of 
the Parties to the Treaty may obtain, by submitting a proposal to this effect to the 
Depositary Governments, the convening of further conferences with the same objective 
of reviewing the operation of the Treaty.’’ 

146 Department of State, Documents on Disarmament: 1967, at 338-341. S 

147 Ibid. at 525-526, 148 Ibid. at 557—558. 

149 ENDC/PV.345 at 13. 

150 f ARTICLE IX 

‘<1. This Treaty shall be open to all States for signature. Any State whieh does not 
sign the Treaty before its entry into force in accordance with paragraph 3 of this 
article may accede to it at any time. 

“2. This Treaty shall be subject to ratification by signatory States. Instruments of 
ratification and instruments of accession shall be deposited with the Governments of 
the United States of America, the United Kingdom of Great Britain and Northern 
Treland and the Union of Soviet Socialist Republics, which are hereby designated the 
Depositary Governments. 

‘¢3, This Treaty shall enter into force after its ratification by the States, the Gov- 
ernments of which are designated Depositaries of the Treaty, and forty other States 
signatory to this Treaty and the deposit of their instruments of ratification. For the 
purposes of this Treaty, a nuclear-weapon State is one which has manufactured and 
exploded a nuclear weapon or other nuclear explosive device prior to January 1, 1967. 


1969 | TREATY ON NON-PROLIFERATION OF NUCLEAR WEAPONS 739 


the Soviet Union as depositaries. The treaty will enter into force upon the 
deposit of instruments of ratification by the depositaries and 40 other 
signatories. This article specifies how states may become parties and pro- 
vides the procedures for ratification, accession and registration. All these 
procedures were taken from corresponding provisions of the Partial Nu- 
clear Test Ban Treaty. 

Article X,°* again in part based upon the Partial Nuclear Test Ban 
Treaty, permits withdrawal from the treaty upon three months’ notiee if 
the party determines that ‘‘extraordinary events’’ eonnected with the 
‘subject-matter of this Treaty’’ have jeopardized the state's ‘‘supreme 
interests.” An additional requirement, not found in the Partial Nuclear 
Test Ban Treaty, provides that notice of withdrawal must be given the 
Security Council, specifying the extraordinary events leading to the neces- 
sity of withdrawal. Provision is also made for a conference to be held 25 
years after the treaty enters into force, when a majority of the parties 
will determine whether the treaty will remain im force indefinitely or for 
a fixed period or periods. 

Although Rumania and Brazil opposed the provision in the treaty re- 
quiring a withdrawing state to submit an explanation to the Security 
Council? the United States insisted that it remain unchanged for the 
reason that withdrawal from such a treaty would affect the international 
peace and security of other states and consequently should be discussed by 
the Security Council.1® 

The basic part of the withdrawal provision permitting withdrawal if 
a state’s ‘‘supreme interests’’ are jeopardized by events connected with 
the treaty makes eminently good sense. A state whose supreme national 
interests are jeopardized by an agreement will either violate it clandes- 
tinely or repudiate it. A withdrawal provision permits a less dangerous 


‘t4, For States whose instruments of ratification or accession are deposited subse- 
quent to the entry into force of this Treaty, it shall enter into force on the date of the 
deposit of their instruments of ratification or accession. 

‘‘5. The Depositary Governments shall promptly inform all signatory and acceding 
States of the date of each signature, the date of deposit of each instrument of ratifica- 
tion or of accession, the date of the entry into force of this Treaty, and the date of 
receipt of any requests for convening a conference or other notices. 

‘6. This Treaty shall be registered by the Depositary Governments pursuant to 
article 102 of the Charter of the United Nations.’’ 

151 (f ARTICLE X 

‘1. Each Party shall in exercising its national sovereignty have the right to witb- 
draw from the Treaty if it decides that extraordinary events, related to the subject 
matter of this Treaty, have jeopardized the supreme interests of its country. It shall 
give notice of such withdrawal to all other Parties to the Treaty and to the United 
Nations Security Council three months in advance. Such notice shall include a state- 
ment of the extraordinary events it regards as having jeopardized its supreme interests. 

‘2. Twenty-five years after the entry into force of the Treaty, a conference shall be 
convened to decide whether the Treaty shall continue in force indefinitely, or shall be 
extended for an additional fixed period or periods. This decision shall be taken by a 
majority of the Parties to the Treaty.’? 

152 International Negotiations, note 9 above, at 90-91, 111. 

158 Ibid. at 111. 
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and provocative means to accomplish an end which would be reached in 
any event. 

The August 24, 1967, draft +** provided that the treaty be of unlimited 
duration. Italy and Switzerland objected to this on the ground that the 
prospect of scientific advancement of a ‘‘rapid and unpredictable’’ sort 
made it imperative that the treaty be in force for a specified number of 
years, later to be reviewed and amended, with the threat of lapse acting 
as a powerful encouragement for such amendment.> The present article 
represented a compromise on duration and first appeared in the January 
18, 1968, draft.t% 

Article XI lists the official languages and texts.15* 


SECURITY ASSURANCES 


The revised draft of January 18, 1968, did not contain any security as- 
surances against nuclear blackmail or attack. A number of states, par- 
ticularly the Federal Republic of Germany, India and Rumania, had been 
demanding such security assurances throughout the negotiations. During 
the debate on the January 18 draft, the Federal Republic supported a pro- 
posal that nuclear-weapon states guarantee non-nuclear-weapon states 
against nuclear blackmail’: Rumania proposed that nuclear-weapon states 
guarantee that they would not launch or threaten to launch a nuclear at- 
tack upon non-nuclear-weapon states.°® The United States responded that 
the subject was too complicated to be dealt with by a treaty provision. Fur- 
ther, the United Nations was necessarily involved,?© 

The Co-Chairmen and a representative of the United Kingdom prepared 
a tripartite statement on security assurances which was presented to the 
ENDC March 7, 1968, as a draft Secarity Council resolution.1* Nuclear 
aggression was held to ‘‘endanger the peace and security of all States.’’ 
The Security Council would declare that it recognized that aggression with 
nuclear weapons ‘‘or the threat of such aggression’’ ‘‘would create a situa- 
tion in which the Security Council and above all its nuclear-weapon state 
permanent members,’’ would ‘‘act immediately in accordance with their 
obligations’’ under the Charter. The draft statement further welcomed 


154 See note 146 above. 

155 Department of State, Documents on Disarmament: 1967, at 527-528, 572-574. 

166 International Negotiations, note 9 above, at 110. 

157 (í ARTICLE XI 

‘(This Treaty, the English, Russian, French, Spanish and Chinese texts of which are 
equally authentic, shall be deposited in the archives of the Depositary Governments. 
Duly certified copies of this Treaty shall be transmitted by the Depositary Governments 
to the Governments of the signatory and acceding States. 

‘*In witness whereof the undersigned, duly authorized, have signed this Treaty. 

**Done in triplicate, at the cities of Washington, London and Moscow, this first day 
of July one thousand nine hundred sixty-eight.?’ 

158 International Negotiations, note 9 above, at 112. 

159 Ibid. 160 Ibid. 

161 For the text of the March 7, 1968, draft resolution, see 7 International Legal 
Materials 570 (1968). 
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statements by certain states that they would provide assistance ‘‘in accord- 
ance with the Charter’’ in the event of such attack or intimidation. Finally, 
the proposed resolution reaffirmed the ‘‘inherent right’’ of individual and 
collective self-defense recognized in Article 51 of the Charter. The repre- 
sentatives of the United States, the Soviet Union, and the United Kingdom 
stated that their governments would issue security declarations in support 
of the draft resolution? On June 19, 1968, the Security Council by a 
10-0 vote approved the tripartite resolution with identical wording as pre- 
viously submitted by the three Powers to the EHNDC.**%* France abstained, 
on the ground that meaningful security could only come after nuclear dis- 
armament, but significantly did not east a negative vote.t® 

Herman Kahn and Carl Dibble have criticized the approach to avoiding 
nuclear weapons proliferation as manifest in the treaty as tending to freeze 
the super-Power status of the United States and the Soviet Union, at a 
time when multipolar influence and trends are becoming increasingly strong. 
Further, they hazarded a prophecy a year prior to the final draft that the 
treaty would “‘increase inordinately United States and Soviet obligations 
by giving sweeping nuclear guarantees to non-nuclear powers without in- 
creasing significantly the participation of others in this new form of ‘col- 


162 Ibid. 

163 For the texts of the security declarations of the Soviet Union, the United King- 
dom and the United States, see Hearings on the Treaty on the Nonproliferation of 
Nuclear Weapons, note 1 above, at 43. 

164 f RESOLUTION OF SECURITY ASSURANCES ADOPTED BY THE UNITED Nations SECURITY 
CoUNCIL, JUNE 19, 1968 
‘‘ The Security Council 

‘*Noting with appreciation the desire of a large number of states to subscribe to 
the treaty on the non-proliferation of nuclear weapons, and thereby to undertake not 
to receive the transfer from any transferor whatsoever of nuclear weapons or other 
nuclear explosive devices or of control over such weapons or explosive devices directly, 
or indircetly; not to manufacture or otherwise acquire nuclear weapons or other nuclear 
explosive devices; and not to seek or receive any assistance in the manufacture of 
nuclear weapons or other nuclear explosive devices. 

‘*Taking into consideration the concern of certain of these states that, in conjunc- 
tion with their adherence to the treaty on the non-proliferation of nuclear weapons, 
appropriate measures be undertaken to safeguard their security, 

‘‘ Bearing in mind that any aggression accompanied by the use of nuclear weapons 
would endanger the peace and security of all states, 

‘1. Recognizes that aggression with nuclear weapons or the threat of such aggrcs- 
sion against a non-nuclear-weapon state would create a situation in which the Security 
Council, and above all its nuclear-weapon state permanent members, would have to 
act immediately in accordance with their obligations under the United Nations Charter; 

<2. Welcomes the intention expressed by certain states that they will provide or 
support immediate assistance, in accordance with the Charter, to any non-nuclear-weapon 
state party to the treaty on the non-proliferation of nuclear weapons that is a victim 
of an act or an object of a threat of aggression in which nuclear weapons are used; 

‘¢3,. Reaffirms in particular the inherent right, recognized under Article 51 of the 
Charter, of individual and collective self-defense if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken measures neces- 
sary to maintain international peace and security.’’ 

165 Also abstaining were Algeria, Brazil, India, and Pakistan. 
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lective’ security.” 18° The Report of the Senate Foreign Relations Com- 
mittee recommending Senate consent to the treaty reacted to the United 
States declaration and the Security Council resolution as if the prophecy 
of Kahn and Dibble had come true. In recommending Senate consent, the 
Committee emphasized that the treaty was ‘‘separate and distinct’? from 
the resolution and declaration: 


The committee wishes to make the record clear that support of the 
Nonproliferation Treaty is in no way to be construed as approval of 
the security guarantee measures embodied in the United Nations resolu- 
tion or the supporting U. S. declaration.?* 


As a matter of fact, the Senate committee need not be that concerned. 
Neither the resolution nor the declaration creates nuclear guarantees, 
‘‘sweeping’’ or otherwise. Rather, the surprise will come if the Federal 
Republic of Germany or India changes its attitude toward the treaty on 
the basis of those documents, which do not add or detract one point from 
previous commitments. The Security Council resolution adds no more as- 
surances to non-nuclear-weapon nations than they would possess by reason 
of the Charter. The operative language of the resolution refers to ‘‘ag- 
gression’’ or the ‘‘threat of aggression’’ with the use of nuclear weapons 
against a non-nuclear-weapon state. These terms remain undefined. And 
the Security Council is no more bound to act than it would be by the exist- 
ing language in the Charter. The veto power remains unaffected. The 
reaffirmation in paragraph three of the resolution of the ‘‘inherent’’ right 
of collective self-defense under Article 51 of the Charter obviously adds 
nothing new. The only advantage for non-nuclear-weapon states had by 
reason of the declarations and resolution was the affirmation of unanimity 
by the three major nuclear Powers against nuclear aggression or black- 
mail. And this goes no farther than the mutuality of interest of those 
nations, 


166 Kahn and Dibble, ‘‘Criteria for Long-Range Nuclear Control Policies,’’ 55 Calif. 
Law Rev. 473, 478 (1967). 

167 See Senate Rep. No. 9, note 101 above, at 10. 

168 See the exchange between Senator Margaret Chase Smith and General Earle G. 
Wheeler, Chairman of the Joint Chiefs of Staff, in Hearings on Military Implications 
of the Treaty on the Nonproliferation of Nuclear Weapons before the Senate Com- 
mittee on Armed Services, 91st Cong., 1st Sess., at 22 (1969). General Wheeler assured 
Senator Smith that the treaty in no way increased U. S. security commitments. 

Paul Nitze, former Deputy Secretary of Defense, testified before the Senate Foreign 
Relations Committee, Hearings on the Treaty on the Nonproliferation of Nuclear 
Weapons, note 1 above, at 56, that the Defense Department worked closely with the 
Department of State and the ACDA on the wording of the United States declaration 
and the U.N. resolution. He agreed that the statements do not contain any increase 
in our security commitments. Secretary of State Rusk and ACDA Director William 
Foster testified that the Security Council resolution and the U. S. declaration did not 
commit the United States to any additional responsibilities other than those already 
assumed under the U.N. Charter, with the veto power remaining unaffected. See the 
questions of Senators Sparkman, Pastore, Bennett and Case, note 1 above, at 15-16, 34. 
Senator Case asked Secretary Rusk whether the treaty or the declaration and resolution 
in any way increased Presidential power to commit United States forces in the event 
of nuclear aggression or the threat of nuclear aggression. Secretary Rusk responded 
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PROSPECTS FOR THE FUTURE 


Key states to watch as barometers indicating whether the treaty will 
receive sufficient ratifications to enter into foree—and if it does whether 
the ‘‘right’’ states are partles—are West Germany, Israel, Japan and India. 
All could independently manufacture nuclear weapons. All have serious 
security problems plausibly generating the need for nuclear defense. What 
they do will be of critical importance to the success of the treaty. A snow- 
balling effect will follow their action in either direction. 

Though the People’s Republic of China will undoubtedly not ratify, if 
the treaty is ratified by a large number of states, China’s potential cus- 
tomers will largely be prohibited from receiving nuclear weapons. States 
with the technological capacity to develop nuclear weapons, such as India, 
Japan, and Israel, will not be likely beneficiaries of Chinese aid, regardless 
of treaty ratification. States closer to China (Albania, North Korea, North 
Viet-Nam, Cuba) are not technologically capable of mounting a nuclear 
weapons program. 

The possible effect of the treaty upon United States security alliances 
has been disputed. The treaty has been deseribed as having ‘‘the most 
far-reaching and unsettling effects,’’ producing ‘‘profound changes’’ upon 
NATO, including that of denying ‘‘to the United States the option of pro- 
viding nuclear assistance to a European nuclear force.’’1® Dr. Robert 
Strausz-Hupé, testifying at the Senate Foreign Relations Committee hear- 
ings, maintained that NATO solidarity was endangered by the priority 
the United States has given arms control negotiations with the Soviet 
Union.*"° He urged the Senate to ‘‘reject the nuclear nonproliferation 
treaty,’’ and reject as well ‘‘the package in which it and other measures of 
arms control have been offered to its serutiny.’’ 17 

There can be little doubt that, as Dr. Strausz-Hupé maintains,!7 a 
major reason for Soviet support for the treaty specifically, and for Soviet 
participation in arms control talks generally, is its possible impact upon 
the position of the Federal Republic of Germany within NATO. In addi- 
tion, the treaty is seen by the Soviets as one more hedge against the eventual 
acquisition of nuclear arms by West Germany." This is not to say, how- 
ever, that Soviet objectives have been accomplished, or even furthered, in- 
sofar as West Germany’s position in NATO is concerned. It is difficult 
to see what ‘‘profound changes’’ the treaty has brought about in the posi- 
tion of the Federal Republic and NATO. 

First of all, United States law 1t and policy forbid the transfer of nu- 
clear explosive devices of any type to any country, including our NATO 





that neither were formal treaty commitments or Presidential prerogatives altered by 
the treaty, the Security Council resolution, or the U. S. declaration. Ibid. 40-41. 

169 fí Reflections on the Quarter,’’ 11 Orbis 963, 967 (1968). 

170 See note 1 above, at 129-139. 171 Ibid. at 138. 

172 See note 169 above, at 967. 

173 See Larson, note 11 above, at 148: Maggs, ‘‘The Soviet Viewpoint on Nuclear 
Weapons in International Law,’’ 29 Law and Contemporary Problems 956, 964-968 
(1964). 

174 See notes 13 and 14 above. 
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allies. The treaty does not effect any change in this policy.27* It does 
not prohibit the transfer of nuclear delivery vehicles or delivery systems.17¢ 
Neither does it affect in any way the NATO Nuclear Planning Group.??? 
The treaty does not prohibit the deployment of nuclear weapons owned 
and controlled by the United States within the territory of its NATO 
allies,27§ though the 1965 Soviet draft attempted to accomplish this.t7® As 
Dr. Strausz-Hupé observed, the ill-fated Multilateral Force would be pro- 
hibited by the treaty, for whatever overkill value such a prohibition may 
have. Since that fleet sank as much from well-deserved European scorn 
as American reticence, it is difficult to lament the prohibition. But a much 
more meaningful European federation which would absorb an existing 
nuclear force of a European state would presumably not be prohibited by 


175 The following questions were asked by our NATO allies in response to Arts. I 
and II. The official United States response follows each question. 

Q.1 ‘What may and what may not be transferred under the draft treaty?’’ 

A. ‘£*The treaty deals only with what is prohibited, not with what is permitted. 

**¥t prohibits transfer to any recipient whatsoever of ‘nuclear weapons’ or control 
over them, meaning bombs and warheads. It also prohibits the transfer of other nuclear 
explosive devices because a nuclear explosive device intended for peaceful purposes can 
be used as a weapon or can be easily adapted for such use. 

‘*It does not deal with, and therefore does not prohibit, transfer of nuclear de- 
livery vehicles or delivery systems, or control over them to any recipient, so long as such 
transfer does not involve bombs or warheads.’ 

Q.2 **Does the draft treaty prohibit consultations and planning on nuclear defense 
among NATO members??? 

A. ‘It does not deal with allied consultations and planning on nuclear defense so 
long as no transfer of nuclear weapons or control over them results.’’ 

Q.3 **Does the draft treaty prohibit arrangements for the deployment of nuclear weapons 
owned and controlled by the United States within the territory of nonnuclear 
NATO members??? 

A. **It does not deal with arrangements for deployment of nuclear weapons within 
allied territory as these do not involve any transfer of nuclear weapons or control 
over them unless and until a decision were made to go to war, at which time the 
treaty would no longer be controlling.’’ International Negotiations, note 9 above, 
at 180. 

176 Ibid, See as well the comments of Secretary Rusk, note 68 above, 

177 Deputy Secretary of Defense Paul Nitze, appearing before the Senate Foreign 
Relations Committee, quoted Secretary Clark Clifford’s statement to the NATO Nuclear 
Planning Group ministerial meeting at The Hague in April, 1968: 

‘(The U. S. Government holds the view that the entry into force of the Nonprolifera- 
tion Treaty will not interfere with the work of the Nuclear Planning Group. The U. S. 
Government intends to continue to pursue actively the work of the Nuclear Planning 
Group and to seek to find solutions satisfactory to its non-nuclear partners in NATO. 
It also is the view of the U. S. Government that the Nonproliferation Treaty will not 
hinder the further development of nuclear defense arrangements within the alliance 
compatible with articles I and IT of the Nonproliferation Treaty.’ 

Secretary Nitze added: ‘*We have also assured our NATO and other allies that the 
treaty would not interfere with any existing nuclear arrangements.’? Hearings on the 
Treaty on the Nonproliferation of Nuclear Weapons, note 1 above, at 56. 

178 See notes 68 and 175 above. 

179 Bunn, ‘‘The Nuclear Nonproliferation Treaty,’? 1968 Wis. Law Rev. 766, 778. 
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the treaty.18° Since the treaty prohibits only the ‘‘transfer’’ of nuclear 
weapons, the succession by a federated European state to one of its com- 
ponent’s previously national nuclear forces would not be proscribed. 

The Multilateral Force was mainly designed to placate any European 
desire for national nuclear forces while at the same time keeping com- 
pletely centralized (1.e., American) control over Western nuclear forces 
to preserve some degree of restraint and direction in case of nuclear war. 
It would seem that the treaty better achieves the latter goal while remov- 
ing much of the competitive impetus from the former. The argument can 
be made that rather than being a divisive influence upon NATO, in fact 
the treaty will have the opposite effect. Germany is presently forbidden 
by a protocol to the Treaty of Brussels 18t from developing nuclear weapons. 
The Treaty on the Non-Proliferation of Nuclear Weapons may serve to 
remove what may be taken as a stigma from the Federal Republie by re- 
moving the unique nature of this prohibition. 

The degree of collaboration between the United States and its NATO 
allies 18° during the negotiation of the treaty would seem to belie the asser- 
tion of Dr. Strausz-Hupé that the process of such negotiation and the 
content of the treaty will lessen NATO solidarity. It is not doubted, how- 
ever, that bilateral arms control negotiations in the past between the Soviet 
Union and the United States have caused such divisions.1® 

NATO is valuable as it contributes to international security. It is a 
means and should not be treated as if it were an end in itself. It remains 
essentially unaffected by the treaty. Most important, no alliance system 
can provide protection from the dangers inherent in the possession of nu- 
clear weapons by a continually growing number of states. 

There is no question but that military viewpoints on matters of national 
security connected with the treaty were taken into account at every stage 
of the negotiating process. General Earle Wheeler, Chairman of the Joint 
Chiefs of Staff, reported to the Senate Armed Services Committee that 
the Joint Chiefs had made 14 formal treaty proposals since the negotiations 
began. Each resulted in a change in the draft treaty aimed at strenethen- 
img the security interests of the United States and its allies. The Joint 
Chiefs asked that the treaty not ‘‘disrupt any existing defense alliances”’ 
of the United States; that it not ‘‘prohibit deployment of United States 
owned and controlled nuclear weapons within the territory of our non- 
nuclear NATO allies’’; that it not prohibit the use of nuclear weapons by 
the United States when its national security so demanded; and that the 


180 Secretary of State Rusk testified before the Senate Foreign Relations Committee 
that the treaty did not affect the question of European unity; that it ‘‘would not bar 
succession by a new federated European state to the nuclear status of one of its former 
components. . . . While not dealing with succession by such a federated state, the 
treaty would bar transfer of nuclear weapons (including ownership) or control over 
them to any recipient, including a multilateral entity.’’ Hearings on the Treaty on 
the Nonproliferation of Nuclear Weapons, note 1 above, at 5-6. 

181 Sea note 17 above. 182 See discussion at p. 718 above. 

182 Sea Bechhoefer, Postwar Negotiations for Arms Control (1961). 
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treaty not ‘‘involve an obligation for the automatic commitment of United 
States military forces.” They also asked for a withdrawal clause and safe- 
guards provisions. General Wheeler reported that every request was met.?* 
It is difficult to see how the extension to other nations of prohibitions al- 
ready substantially upon the United States 1*° is not in our national interest. 
The Treaty on the Non-Proliferation of Nuclear Weapons was described 
by President Lyndon Johnson as ‘‘a triumph of sanity and of man’s will 
to survive.” 188 Historians of the future may look upon it as one of the 
two or three great documents of the postwar era. Whether it will be so 
regarded will probably depend upon the implementation of Article VI. 
The basic prophylactic provisions, Articles I and IJ, are important in them- 
selves but are of primary value as instruments through which the world 
may gain a few years’ respite from uncontrolled proliferation of nuclear 
weaponry; years which must be used to control the so-called ‘‘vertical 
proliferation’’ of the two super-Powers. If Article VI is quickly and 
effectively implemented through agreements leading to missile limitation 
and stockpile reduction, then the pressures upon presently non-nuclear- 
weapon nations to acquire nuclear weapons will diminish. Without such 
agreements the growing pressures upon select non-nuclear-weapon states 
would seem almost inevitably to lead to the eventual failure of the treaty. 


184 Note 168 above, at 14-15. See also General Wheeler’s testimony in the Hearing 
on the Treaty on the Nonproliferation of Nuclear Weapons, note 1 above, at 12. The 
JCS had a liaison officer at the planning sessions, White House mectings, the meetings 
of the Committee of Principals, and at all ENDC sessions. Ibid. at 57; note 167 above, 
at 14-15. 

185 See notes 13 and 14 above 186 See note 2 above, 


THE COMPOSITION OF THE TRUSTEESHIP COUNCIL 
By Yehuda Z. Blum * 


J 


The termination on January 31, 1968, of the Trusteeship Agreement on 
Nauru? has given rise to a complex situation with regard to Article 86(1) 
of the United Nations Charter which lays down the rules governing the 
composition of the Trusteeship Council. That article stipulates that 


The Trusteeship Council shall consist of the following Members of the 
United Nations: 

a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 [z.e. 
the five permanent members of the Security Council] as are not 
administering trust territories; and 

c. as many other Members elected for three-year terms by the Gen- 
eral Assembly as may be necessary to ensure that the total number 
of members of the Trusteeship Council is equally divided between 
those Members of the United Nations which administer trust terri- 
tories and those which do not. 


Prior to the termination of the Trusteeship Agreement on Nauru, the 
Council was composed of eight members, of which four were members in 
accordance with clause (a) of Article 86(1), by virtue of their being ad- 
ministering states (namely, Australia, New Zealand, the United Kingdom 
and the United States), three non-administering states (China, France 
and the Soviet Union) were members automatically by virtue of clause 
(b) of Article 86(1), while the eighth—-Liberia—had been elected by the 
General Assembly in 1965 for a three-year period which expired on De- 
cember 31, 1968, in accordance with the provisions of clause (ec) of Article 
86(1), to ensure the necessary parity in the Council between the adminis- 
tering and non-administering states.? As a result of the situation created 
by Nauru’s gaining of independence, New Zealand has ceased to be a mem- 
ber of the Council, as it has no other trust territories under its adminis- 
tration, while the present membership of the United Kingdom in the Council 
is based on a change of status from that of an administering state (under 
clause (a) of Article 86(1)) to that of a non-administering state (under 


*M.Jur. (Jerusalem), Ph.D. (London); Senior Lecturer in International Law, Hebrew 
University of Jerusalem. This article was completed during the writer’s research 
period at the University of Michigan Law School (January-September 1969). The 
writer takes this opportunity to thank Professors William W. Bishop, Jr., and Eric 
Stein, Co-Directors of International Legal Studies at the University of Michigan Law 
School, and the Ford Foundation, for their assistance. 

1 See General Assembly Res. 2847(XXIT) of Dec. 19, 1967. 

2 General Assembly, 20th Sess., Official Records, 1400th Plenary Meeting, Dec. 17, 1965. 
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clause (b) of Article 86(1)).° It therefore follows that the Council since 
January 1, 1969, is composed of six members, of which two are adminis- 
tering states (namely Australia, which administers the Trust Territory of 
New Guinea and the United States, which administers the Pacific Islands 
Trust Territory) and four are non-administering states (China, France, 
the United Kingdom and the Soviet Union).* Thus, in spite of the fact 
that clause (e) of Article 86(1) has been left inoperative since December 
31, 1968, it is now impossible to restore within the Council the required 
equilibrium between the administering and non-administering members. 
For it is now composed of two administering and four non-administering 
members, all of which are members of the Council, automatically, under 
clauses (a) and (b) of Article 86(1), respectively. 

This situation could of course be remedied by an appropriate amendment 
of Article 86, so as to bring its provisions into line with the changes that 
have taken place on the international scene as a result of the accession to 
independence of the great majority of the former trust territories. How- 
ever, it would appear that such a course of action is not deemed necessary 
by the Organization itself, for in a Note submitted by the Secretary Gen- 
eral to the Trusteeship Council on November 23, 1967,° in compliance with 


8It has been sometimes argued that New Zealand in fact should have ceased to be 
a member of the Council as long ago as 1961, when the Trusteeship Agreement on 
Western Samoa was terminated. This argument is based on the fact that the Trustee- 
ship Agreement on Nauru, although designating Australia, New Zealand and the United 
Kingdom as the joint administering authority, also stipulated that Australia alone 
was to exercise legislative, administrative and jurisdictional powers over the territory 
on behalf of the administering authority. Since, according to Art. 81 of the Charter, 
the term ‘‘administering authority’’ refers to the authority ‘‘which will exercise the 
administration of the trust territory,’’ it has been maintained that, contrary to appear- 
ances, ‘*... a strict interpretation of this article places Australia [alone] as the ad- 
ministering authority, and consequently Nauru is not subject to an administering au- 
thority of more than a single State.’’ (Toussaint, The Trusteeship System of the 
United Nations 205 (1956).) This argument was taken up by the Indian delegate 
at the 14th Session of the General Assembly, when he said: 

‘When Western Samoa becomes independent in 1961, New Zealand can be regarded 
as ceasing to be an Administering Authority; it is arguable that for Nauru, for which 
New Zealand is a partner in joint trusteeship but which is administered by Australia, 
it is the latter and not the sleeping partner in the Trusteeship Agreement for Nauru 
which is answerable to the Trusteeship Council and has the capacity to undertake ob- 
ligations of Administering Authority in the Council... . Later, Tanganyika will be 
independent, which will mean that the United Kingdom will cease to be an Administer- 
ing Authority.’? (General Assembly, 14th Sess., Official Records, 857th Plenary Meet- 
ing, p. 765.) 

Since the Trusteeship Agreements on Tanganyika and Western Samoa were terminated 
on Dec. 28, 1961, and Feb. 1, 1962, respectively (see General Assembly res. 1609 (XV) 
of April 21, 1961, and 1626 (XVI) of Oct. 18, 1961, respectively), the problems dis- 
cussed in this paper may indeed have been in existence for the past six years without 
notice having been taken of them. For a contrary view see Bailey, ‘‘The Future Com- 
position of the Trusteeship Council,’’ 13 International Organization 412, at 417 (1959). 

4A fifth non-administering state-—Liberia—was, as already mentioned, a member of 
the Council until Dec. 31, 1968. 

8 See Note by the Secretary General of Nov. 23, 1967, on the composition of the 
Trusteeship Council (Doe. A/6926, Annex TI, also circulated under the symbol T/1674). 
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the latter’s request of the previous day,® the view was taken that the exist- 
ing disparity in the Council between administering and non-administering 
members does not violate the provisions of Article 86(1) of the Charter. 
In support of this view three main arguments have been put forward in the 
Secretary General’s Note: 


First: 


Continuance of a permanent majority of non-administering members 
on the Council will render inoperative sub-paragraph 1(e)} of Article 
86 as the conditions it was designed to meet, namely an excess of ad- 
ministering Powers over non-administering Powers in the Council, is 
unlikely to recur. The practical result will be that the supervision 
of the administration of Trust Territories based on an equal balance 
on the Council between administering and non-administering members 
will disappear and will be replaced by supervision effected under a 
permanent majority of non-administering members. ... The purpose 
of Article 86, 1 (c) was to provide a composition of the Council which 
would permit adequate outside supervision by non-administering mem- 
bers of the conduct of the administering Powers in order to ensure 
the paramountey of the interests and well-being of the inhabitants of 
Trust Territories. These vital objectives may be equally well achieved 
with administering members forming a permanent minority in the 
Council, as it would not seem that a lack of parity in the form of a 
permanent majority of non-administering members of the Council 
could prejudice the interests of the Territories as reflected in the pro- 
visions of the Charter." 


Second: 


In any event, it will be recalled that the Trusteeship Council has func- 
tioned with a majority of non-administering members over adminis- 
tering members on several occasions. For example, during the twenty- 
sixth session of the Trusteeship Council from 28 April 1960 to 30 June 
1960, the Council functioned with a majority of eight non-adminis- 
tering members to six administering members. During the eleventh 
special session of the Trusteeship Council, which met on 10 April 
1961, and the twenty-seventh regular session, which met from 1 June 
to 19 July 1961, the Council functioned with a majority of eight non- 
administering members to five administering members. During the 
second part of the twenty-ninth session of the Trusteeship Council, 
which met from 2 July 1962 to 20 July 1962, the Council functioned 
with a majority of five non-administering members to four adminis- 
tering members.® 


Third : 


No amendment of the Charter could restore parity between adminis- 
tering and non-administering Powers while retaining all the permanent 
members of the Security Council on the Trusteeship Council.® 


The Trusteeship Council incorporated the Secretary General’s Note in its 
Special Report submitted to the General Assembly *° and the latter took 
note of it, without objection, at its 1641st Plenary Meeting of December 19, 


6 Doc. A/6926 of Dec. 1, 1967 (Special Report of the Trusteeship Council), p. 4. 
7 Ibid., Annex ITT, 8 Ibid. 
® Ibid. 10 Ibid., p. 4. 
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1967.44 Thus it may now presumably be regarded as reflecting a general 
consensus of the membership of the Organization that the parity rule laid 
down in clause (c) of Article 86(1) will henceforth be discarded. It is 
the purpose of the present paper to examine the legal merit of each of the 
arguments underlying this consensus and for the sake of convenience it 
is proposed to deal with them in their reverse order. 


H 


As to the last of the three arguments quoted above, it is believed that, 
whatever its practical political merits, it lacks juridical cogency. For if 
parity within the Council is not required by the Charter under all the cir- 
cumstances, as is strenuously argued in the Secretary General’s Note, no 
amendment is constitutionally required. If, on the other hand, the con- 
stitutional situation that has arisen with regard to the composition of the 
Council is not in conformity with Article 86(1) of the Charter as it now 
stands, then the fact that no amendment could restore parity within the 
Council between administering and non-administering members, while re- 
taining all the permanent members of the Security Council, does not ap- 
pear to be a valid and relevant argument from the legal point of view. 
For if the present composition of the Council be found inconsistent with 
the Charter’s provisions, the legal conclusion would have to be that the 
amendment of the Charter must give up either the principle of parity within 
the Council or the principle of the automatic representation on the Coun- 
cil of the permanent members of the Security Council.” 

Neither can the fact that the Trusteeship Council in the past did func- 


11 General Assembly, 22nd Sess., Official Records, Doc. A/PV. 1641, Dec. 19, 1967. 

12 It may be perhaps questioned whether any amendment of the Charter which is not 
supported by the five permanent members of the Security Council has a chance of com- 
ing into force, in view of Art. 108 which provides that for its coming into force the 
ratification by these five Powers is required. It may be recalled in this connection that 
the amendment to enlarge the Security Council was supported in the General Assembly 
by only one permanent member—-China. Two (France and the Soviet Union) opposed 
it, while the remaining two (the United Kingdom and the United States) abstained. 
The enlargement of the Economie and Social Council did not receive in the General 
Assembly the support of any of the permanent members. Three of them (China, the 
United Kingdom and the United States) abstained, while two (Trance and the Soviet 
Union) voted against it (see ibid., 18th Sess., 1285th Plenary Meeting, Dec. 17, 1963, 
p. 15). The opposition of some of the permanent members and the skepticism of others 
were well known in advance to the membership of the Organization; yet this did not 
deter them from adopting the said amendments, for they rightly calculated that the 
very adoption of an amendment by the General Assembly creates a moral pressure which 
even recalcitrant permanent members would find difficult to resist unless such amend- 
ment directly and gravely affects their immediate interests, 

We need not here go into the offered distinction between the permanent representa- 
tion on the Trusteeship Council of certain states ‘‘mentioned by name in Article 23°? 
(see Art. 86(1), clause (b) of the Charter) ‘‘by virtue of their world-wide interests’? 
(see the statement of the Canadian delegate in Commission II of the San Francisco 
Conference on June 20, 1945; Doe. WD 437; CO/201 of Sept. 11, 1945, 17 U.N.C.I.O. 
Does. 315) and their representation there qua permanent members of the Security 
Couneil. 
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tion on several occasions with a majority of non-administering members 
be invoked as evidence for the legality of such a situation. Moreover-—-and 
this is really the weightier argument against the proposition put forward 
in the Secretary General’s Note on this point—the instances cited by the 
Secretary General are not analogous to the situation here under considera- 
tion. What was involved there was a temporary imability of the Council 
to function on the basis of parity between administering and non-adminis- 
tering members.® Each of those cases was created by the termination of 
various trusteeship agreements and the consequential departure from the 
Council of members represented under clause (a) of Article 86(1) or a 
change of status from an administering member to a non-administering 
member, under clause (b) of Article 86(1), before the three-year term of 
the corresponding number of elected members had expired.** 

It is noteworthy, and perhaps even ironical, that, in the view of the then 
Seeretary General, even that temporary disturbance of the parity within 
the Council meant that ‘‘the Trusteeship Council is therefore presently 
not composed in accordance with the provisions of Article 86, paragraph 
l(c) of the Charter.’’* 

Nor was the Secretary General alone in his concern on this point: the 
General Assembly too regarded the question as sufficiently important to 
devote to it several hours of the closing meeting of its Fourteenth Session, 
when it had before it two proposals aimed at restoring without any delay 
the balance within the Council on the termination of the various trustee- 
ship agreements. Thus the Tunisian delegate suggested that lots be drawn 
to determine which of the elected members should retire from the Council 
before the expiration of its three-year term,’® while the Soviet Union pro- 
posed that a special session of the General Assembly be convened on the 
day of the termination of the trusteeship agreements to ensure that parity 
be restored at once in the Council.” The General Assembly rejected both 
these proposals, presumably because it was believed that the term of office 
of an elected member could not be terminated, under the Charter, against 
that member’s wish before the expiry of the statutory three-year period.'8 
The General Assembly also at that time seems to have rallied to the view 


18 For a detailed survey of the practice of the Organization regarding the composi- 
tion of the Trusteeship Council up to 1960, see Meron, ‘‘The Question of the Compo- 
sition of the Trusteeship Council,’’ 36 Brit. Yr. Bk. Int. Law (1960) 250, at 263- 
268. Commenting on that practice, Meron states that it ‘‘elearly indicates that a 
temporary lack of parity has never been considered as rendering the Council illegal.’’ 
Ibid. 276; emphasis added. 

On the practice of the General Assembly regarding the preservation of the required 
parity within the Trusteeship Council between administering and non-administering 
members see also 4 Repertory of Practice of United Nations Organs 307-308 (1955); 
2 ibid., Supp. No. 1, p. 269 (1958); and 3 ibid., Supp. No. 2, p. 329 (1963). 

14 Doc. A/4448, Aug. 21, 1960, being a Note by the then Secretary General, setting 
out the background of the disparities referred to. 

15 Ibid. 16 Doe. A/L. 275/Rev. 1. 

17 Doe. A/L. 274. 

18 For an analysis of the debate on this point at the General Assembly’s 14th Session, 
see Meron, loc. cit. 269-274, 
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that the legality of the Council has to be determined at the moment of its 
election and that any subsequent changes in one of the member groups in 
the Council do not affect the legality of the continuing presence in the 
Council of members of other groups.” 

If the discussions that took place at the General Assembly are to prove 
anything, then it is the astonishing degree of sensitiveness which Members 
displayed at the very idea that the balance within the Council might be 
disturbed even temporarily. They certainly cannot be relied upon in 
support of the argument that a permanent departure from this principle 
should be tolerated and, a fortiori, that such departure from the parity 
principle could be interpreted as being consistent with the provisions of 
the Charter and as reflecting the intentions of its drafters. For the parity 
required under clause (c) of Article 86(1) could now be restored only 
on the unlikely assumption that some new trusteeship agreements will be 
concluded in the future. To sum up: any attempt to draw an analogy 
between past instances of temporary disturbance of the parity within the 
Council and the matter here under consideration must be regarded as 
misplaced. 


TIL 


The most serious argument put forward in the Secretary General’s Note 
to justify the alleged constitutionality of the disparity of representation 
on the Council is, in the present view, the ‘‘functional’’ or ‘‘teleological’’ 
argument which seeks to suggest that the only purpose for inserting clause 
(c) into Article 86(1) of the Charter was to ensure that the administering 
Powers do not gain the upper hand in the Council. Should this argument 
be found correct, it would necessarily follow that whenever the composition 
of the Council under clauses (a) and (b) of the said article ensures a ma- 
jority for the non-administering Powers, clause (e) is rendered automati- 
eally inoperative, for its aims will then have been achieved without having 
to fall back on it. 

It must be admitted that this argument is not only attractive, but also 
appears to have considerable doctrinal authority behind it. Thus says 
Kelsen: 


In case the number of members administering trust territories is equal 
or less than the number of permanent members of the Security Council 
not administering trust territories, no Member of the United Nations 
can be elected a member of the Trusteeship Council. In this case, 
Article 86, paragraph 1, clause (c) is not applicable. In case the num- 
ber of members administering trust territories is less than the number 
of permanent members not administering trust territories the total 
number of members of the Trusteeship Council is not equally divided 
between those Members of the United Nations which administer trust 
territories and those which do not. The number of those which do not 


19 See, e.g., the views expressed by the delegates of Ceylon (General Assembly, 14th 
Sess., Official Records, 857th Plenary Meeting, p. 764) and the United Kingdom (ibid., 
p. 770). The discussion of the General Assembly on that occasion may be found ¢ébdid., 
at pp. 755-777. 
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administer trust territories is greater than the number of those which 
do so. Also in case a Member of the United Nations administering a 
trust territory loses its position as a member of the Trusteeship Coun- 
cil—for instance, because the trust territory which it administers at- 
tains complete independence—the number of the members of the Trus- 
teeship Council not administering a trust territory is greater than that 
of the members administering trust territories, until the term of office 
of one elected member expires. If for the reason just mentioned a 
permanent member of the Security Council ceases to be a member of 
the Trusteeship Council under clause (a), but continues to be a mem- 
ber of this Council under clause (b), the number of the members not 
administering a trust territory surpasses even by two the number of 
the members administering trust territories. ... Thus the number of 
members which do not administer a trust territory in spite of Article 
86, paragraph 1, clause (c) may be greater, but never can be smaller, 
than the number of those which do. The administering members ean 
have no majority.”° 


From Kelsen’s words it is not quite clear whether what is meant is merely 
a factual description of a then imaginary situation or whether he approves 
of such a situation as being consistent with the provisions of Article 86. 
However, the lack of express criticism of Article 86 on his part would seem 
to support the latter assumption, namely, that he adheres to the ‘‘fune- 
tional’’ interpretation of this article and does not regard as contrary to it 
a situation in which the majority of the Council is composed of non-admin- 
istering Powers. 

Toussaint would at first sight appear to be more skeptical on this ques- 
tion, Writing in 1956, when the situation that has now arisen was no 
longer such a remote possibility, he stated that 


.. . if a sufficient number of trust agreements are terminated, the 
number of administering members on the Trusteeship Council will fall 
below the number of non-administering members, since the five perma- 
nent members referred to in Article 86, paragraph 1(b), must remain. 
This would upset the balanced membership required by Article 86, 
paragraph 1(c). Considering that Chapter XIII forms the constitu- 
tion of the Trusteeship Council, it follows that it is unconstitutional 
for this body to continue to function in violation of a provision of 
this Chapter of the Charter.” 


However, Toussaint also believes that Article 86 as a whole may be in- 
terpreted in a manner which is consistent also with the possible disparity 
between administering and non-administering members, provided that the 
non-administering members have the majority on the Council. In his view 


A possible interpretation of the requirement of equality of representa- 
tion on the Trusteeship Council is that it is applicable only to members 
of the Trusteeship Council who fall under paragraph 1(c) of Article 
86. In this way it would apply only to the question of elected mem- 
bers of the Trusteeship Council and not to the members holding seats 
by virtue of paragraphs 1(a) and 1(b).... [I]f the non-administer- 


20 Kelsen, The Law of the United Nations 663 (1950). 
21 Toussaint, op. cit. 163. 
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ing Powers holding seats on the Trusteeship Council under paragraph 
1(b) already exceed the number of administering Powers, then the 
election of additional members by the General Assembly can only ag- 
gravate this situation. Thus paragraph 1(c) must be held inoperative 
in this instance. The requirement of equality of representation is 
relevant only when the question of electing additional members of the 
Trusteeship Council is under consideration; if the Trusteeship Council 
consists only of members holding seats under paragraphs 1(a) and 
1(b), it is not contrary to Article 86 for the membership to be un- 
equally divided between the two. Paragraph 1({c) comes into opera- 
tion only when the administering Powers are in the majority, for the 
purpose of restoring the balance.** 


A similar view is taken by Meron: 


It would be undesirable to conelude, through a rigid adherence to all 
the provisions of an imperfect Article, that the Council is not legally 
constituted and thus to frustrate the objects of Chapters XII and XIII 
of the Charter. Article 86 must be interpreted in accordance with 
the major principle of interpretation of treaties—that of effectiveness. 
... There is... no justification for the frustration of the interna- 
tional trusteeship system merely because of the impossibility of main- 
taining parity in the supervisory organ. There is no reason to assume 
that the Council, constituted as it is in accordance with the mandatory 
provisions of Article 86 [ż.e. paragraph 1, clauses (a) and (b)], is 
not legally constituted.” 


This ‘‘functional’’ approach to Article 86 raises, however, several dif- 
ficulties. If this approach is correct, it may be legitimately asked why the 
establishment of the Trusteeship Council was delayed until 1947, when a 
sufficient number of trusteeship agreements had already been concluded 
to enable the composition of the Council on the basis of parity between ad- 
ministering and non-administering members? If the only purpose of Ar- 
ticle 86(1), clause (c), was to prevent a majority of administering members 
from coming into being, it would have been perfectly consistent with the 
provisions of Article 86(1) to establish a Trusteeship Council composed of 
the five permanent members of the Security Council and such administer- 
ing members as may have already existed before that date, provided that 
the number of administering members did not exceed that of the non-ad- 
ministering members. It can also be argued that the five permanent mem- 
bers of the Security Council would have sufficed for this purpose, provided 
that not more than two of them were administering Powers. Yet what 
in fact happened was something quite different: 


... [T]he Council could not be established until there were a sufficient 
number of states administering territories under the system to provide 
this equality of administering and non-administering members within 
it.?4 


22 Ibid. 164-165; emphasis in original. 23 Meron, loc. cit. 277, 

24 Murray, The United Nations Trusteeship System 46 (1957). According to Murray’s 
ealeulations, ‘‘the smallest number of administering authorities to effect this was 3; 
and this only if at least 2 of the administering authorities were among the Big Five.’ 
Ibid., note 1. See also Toussaint, op. cit. 162. 
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Moreover, the discussions that took place in the General Assembly during 
its Fourteenth and Fifteenth Sessions concerning the composition of the 
Council also bear witness to the fact that the ‘‘functional’’ interpretation 
did not commend itself to its members. It will be recalled that what 
worried the General Assembly on those occasions was the prospect that the 
non-administering Powers within the Council might for a certain time out- 
number the administering Powers. On the assumption that the ‘‘funce- 
tional’’ approach is indeed correct, it is strange why this possibility should 
have caused any anxiety among Members of the Organization. Yet this 1s 
precisely what happened and the participants in the discussions appear 
to have taken it for granted that any permanent disparity within the Coun- 
cil between the administering and non-administerng members, respectively, 
was contrary to the provisions of Article 86(1). Some of the delegates 
went so far as to assert that the unequal distribution of seats between ad- 
ministering and non-administering members affected the legality and valid- 
ity of its meetings and decisions.” As has already been mentioned, the 
Secretary General, too, as recently ago as 1960, was still of the opinion 
that even the temporary disturbance of the balance between administering 
and non-administering members was not reconcilable with the provisions 
of Article 86(1) of the Charter.’ 

In the light of the legislative history of Article 86, this practice of the 
United Nations with regard to it in the first fifteen years of the Organi- 
zation is not surprising at all. Therefore, for a better understanding of 
the real intention underlying the said article it is worth briefly recalling 
that history.”® 

As is well known, the Dumbarton Oaks draft did not include any pro- 
posals on trusteeship. When the Foreign Ministers of the Four Sponsor- 
ing Powers met in April-May, 1945, the matter of trusteeship could not 
be discussed in substanee, due to lack of time (the San Francisco Con- 
ference had been opened on April 25, 1945). It was then agreed that the 
Powers should present national, rather than joint, proposals on the subject 
to the San Francisco Conference.” At a later stage of the deliberations 
France joined the consultations of the Four Powers, but again time did not 
permit agreement on a common draft.” Separate proposals on trusteeship 


25 General Assembly, 14th Sess., Official Records, 857th Plenary Meeting, Dec. 12, 
1959, and 15th Sess., 979th Plenary Meeting, April 7, 1961. 

26 See, ¢.g., the statement made by Mr. Husain of Pakistan at the 14th Session of the 
General Assembly: ‘‘ Article 86, paragraph 1, clearly means parity between administer- 
ing members and the non-administering members, and if that parity is not there, it is 
not a Trusteeship Council, but something else.’’ (General Assembly, 14th Sess., Official 
Records, 857th Plenary Meeting, p. 777.) Similarly, Mr. Mongi Slim of Tunisia de- 
clared that ‘‘[t]his year [7e. 1961] ... the Trusteeship Council... finds itself in an 
illegal position which could impair the validity of its decisions.’’ (Ibid, 15th Sess., 
979th Plenary Meeting, p. 235.) 

27 See Doc. A/4448, Aug. 21, 1960. 

28 For the travaux préparatoires of Art. 86 as well as for the various developments 
leading up to the establishment of the Trusteeship Council, see Meron, loe. cit. 252-263. 

29 Toussaint, op. cit. 18-19. 30 Ibid. 19. 
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were thereupon presented to the Conference by the United States,®* the 
United Kingdom,®? France, China ** and Australia,” while the Soviet 
Union presented a paper containing amendments to the United States 
draft.” The Chinese,-French and American drafts, referring to the ques- 
tion of the composition of the Council, suggested that it be composed on a 
basis of parity between members administering trust territories and other 
members named for a three-year period by the General Assembly. The 
Soviet Union objected to this and proposed that the permanent members 
of the Security Council not administering trust territories be accorded 
permanent seats on the Trusteeship Council, while at the same time pre- 
serving within it the balance between administering and non-administering 
members.*” To meet the Soviet demand the United States amended its own 
draft which in its new version provided for the permanent members of the 
Security Council to become also permanent members of the Trusteeship 
Council, subject to the requirement that the parity within it between ad- 
ministering and non-administering members be preserved.*® The amended 
American draft was opposed by the Egyptian delegate, who proposed that 


31 Doc. 2; G/26(c), 3 U.N.C.L.O. Does. 608. 

32 Doe. 2; G/25(d), 3 U.N.C.L.0. Does. 609. 

33 Doe. 2; G/26(a), 3 U.N.C.I.0. Does. 606. 

34 Doe. 2; G/26(e), 3 U.N.C.L.O. Does. 616. 

85 Doc. 2; G/14(1), 3 U.N.C.1.0. Does, 543. 

86 Doe. 2; G/26(f), 3 U.N.C.I.O. Does. 619. 

87 Ibid. Soviet objection was apparently motivated by the fear that if the perma- 
nent members of the Security Council are not accorded permanent seats on the Trustee- 
ship Council, the arrangement suggested by the United States, France and China ‘‘ could 
have resulted in one or more of the permanent members of the Seeurity Council not 
having representation on the Trusteeship Council.’’ (Goodrich and Hambro, Charter 
of the United Nations 463 (2nd rev. ed., 1949}.) This, together with the Soviet Union’s 
opposition to amendments of the Charter in general, would explain the vigorous oppo- 
sition of her delegate to the Trusteeship Council in November, 1967, to the very idea 
of amending Art. 86. In the Soviet delegate’s view, 


‘the reference, in... the Secretary-General’s note [on the composition of the 
Council], to the possibility of amending the . .. Charter had not been made in 
response to any need. . It was quite obvious that the provision in Article 86 
of the Charter, calling “for parity in the Council between those Powers which ad- 
ministered Territories and those which did not, was intended to prevent the first 
group of Powers from outnumbering the second. At the present time... a 
situation had arisen in which the number of Powers that did not administer Terri- 
tories was greater than the number of those that did. . The question of the 
future composition of the Trusteeship Council was not in any sense a matter of 
immediate interest and, in any event, was not one that could require amendments 
to the Charter.’’ (Doe. A/6926, p. 5.) 

This statement contrasts strangely with the attitude taken by the Soviet delegate at 
the 14th Session of the General Assembly when he pointed out that if a special session 
of the General Assembly would not be convened on April 27, 1960 (ie. the day on 
which French administration over the trusteeship territory of Togoland was to come 
to its end), ‘‘the Trusteeship Council, from April 27, 1960 .. . would be functioning 
with a membership not in accordance with the United Nations Charter; and that cannot 
be permitted.’’ (General Assembly, 14th Sess., Official Records, 857th Plenary Meet- 
ing, p. 759.) The explanation for this apparent inconsistency arises no doubt from 
some later reconsideration of the legal merits, since we must obviously exclude mere 
oversight. 


38 Doc. 323; 11/4/12, 10 U.N.C.L.O. Does. 677. 
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the words ‘‘elected and non-elected’’ should be substituted for ‘‘ad- 
ministering and non-administering’’.... The permanent members of 
the Security Council resembled administering states in that they were 
interested parties, and ... the peoples of the trust territories would be 
better protected if half the seats on the Trusteeship Council were held 
by elected members.*® 


The Egyptian proposal was countered by the argument that 


there was no distinction in humanitarian purpose between the three 
categories mentioned in the paragraph [1.e. administering members, 
permanent members of the Security Council not administering trust 
territories and elected members], but only of practical experience, 
and what was required on the Trusteeship Council was the greatest 
possible sum of knowledge and wisdom.*° 


This answer to the Egyptian objection is most revealing. For it proves 
that the overtly stated object of those who opposed the Egyptian proposal 
was not the desire to prevent the administering Powers from gaining the 
majority in the Council, as is now asserted by the supporters of the ‘‘fune- 
tional’’ approach, but rather the wish to strike what seemed to be a proper 
balance between states which had practical experience on the matters per- 
taining to the Council and those who had not.“ Even if we have to add 
to this answer that another object also was to countervail the presumed 
bloc tendencies of the administering Powers, the answer is still appropriate. 
The President of Commission II of the Conference, Field Marshal Smuts, 
in explaining the Report of Committee II/4, therefore rightly stated that: 


A Trusteeship Council will be elected representing partly the powers 
who are trustees and partly other members in equal numbers.** 


It is against this background that Article 86(1) must be viewed and in- 
terpreted. The legislative history of the article not only throws light on 
the real meaning of its provisions; it also explains the concern displayed 
by virtually all the speakers during the debates on the composition of the 
Trusteeship Couneil at the General Assembly’s Fourteenth and Fifteenth 
sessions when the Assembly was faced with the impending disturbance of 
the balance between administering and non-administering members. Seen 
in this light the ‘‘functional’’ approach now adopted by the Secretary 
General would appear to be more of an afterthought, born at a time when 


39 Doe, 877; II/4/35, 10 U.N.C.I.0. Does. 517. 

40 Ibid. As has been pointed out by Russell and Muther, ‘‘[t}his implied correla- 
tion between wisdom with [sic] power was not openly challenged. The committee, 
evidently accepting the ultimatum, rejected the [Egyptian] amendment and adopted 
the paragraph as submitted [by the United States].’’ Russell and Muther, A History 
of the United Nations Charter 841 (1958). 

41 According to Bailey, ‘‘the principle of parity on the Council is one of the reasons 
for the success of the trusteeship system. Neither the administering members nor the 
non-administering members can force through the Council a resolution which is unac- 
ceptable to the other ‘side’. The fact that there are two ‘sides’, equal in voting 
strength, has induced an attitude of moderation, a search for the acceptable compro- 
mise. This has led to a further consequence that the Council has, by and large, 
adopted a technical rather than political approach.’? Bailey, loc. cit. 418. 

42 Doe. 1114; 11/16, June 21, 1945, 8 U.N.C.1.0. Does. 12; emphasis added. 
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the disappearance of the majority of former trust regimes—apparently re- 
garded by the drafters of the Charter as a remote eventuality—became a 
living reality. 

IV 


However, the consideration that militates perhaps most forcefully against 
the ‘‘functional’’ interpretation of Article 86(1) is the plain meaning of 
the article itself. Were the ‘‘functional’’ interpretation the correct one 
and had the objective of clause (c) of Article 86(1) been solely to avoid 
the outnumbering of the non-administering Powers in the Council by the 
administering members, then the wording of clause (c) must be regarded 
as clumsy and unfortunate indeed. For instead of speaking, as it does, of 


as many other Members ...as may be necessary to ensure that the 
total number of members ... is equally divided between .. . Members 
... Which administer trust territories and those which do not, 


the clause should have read: 


as many other Members ... as may be necessary to ensure that the 
total number of members... which administer trust territories does 
not exceed the number of those which do not. 


It is a well-known canon of interpretation that words must be given their 
plain and ordinary meaning.*? Having regard to the comparative clarity 
of the most obvious ordinary meaning of the words of clause (c) of Article 
86(1), in the context in which this provision occurs, and in view of the gen- 
esis of this clause and the other considerations enumerated above, the con- 
clusion reached here is rather compelling. It is that the situation brought 
about in the composition of the Trusteeship Council, through the combined 
effect of the departure of New Zealand from the Council and the change of 
status of the United Kingdom within it, can constitutionally be remedied 
only through an appropriate amendment of the Charter. (This excludes the 
rather unlikely event that an adequate number of new trusteeship agree- 
ments between the Organization and states which at present do not ad- 
minister trust territories will be concluded in the future, which would re- 
store the balance between administering and non-administering states, 
respectively. ) 

The above interpretation of Article 86(1), based on the ordinary and 
plain meaning of its various provisions, has been countered by the argument 
that: 


Article 86 must be interpreted in ‘accordance with the major prin- 
ciples of the interpretation of treaties—that of effectiveness... . Ut 
res magis valcat quam pereat. .. . There is... no justification for 
the frustration of the international trusteeship system merely because 
of the impossibility of maintaining parity in the supervisory organ.** 


43 See Art. 27(1) of the draft Articles on the Law of Treaties prepared by the Inter- 
national Law Commission and the commentary thereon. I.L.C. Rep., 2nd Part, 17th 
Sess., and 18th Sess., Doc. A/6309/Rev. 1, pp. 49-52. This principle has now found 
expression in Art. 31 (1) of the 1969 Vienna Convention on the Law of Treaties, Doe. 
A/CONF.39/27, May 23, 1969, p. 16; reprinted below, p. 885. 

44 Meron, loc. cit. 276-277. 
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However, as has been pointed out by Lauterpacht, 


the principle ut res magis valeat quam pereat does not mean that the 
maximum of effectiveness must be given to an instrument purporting 
to create an international obligation; it means‘ that the maximum of 
effectiveness should be given to it consistently with the intentton—the 
common intention—-of the parties. 


According to the same writer, 


[t]he intention of the parties... is the law. Any considerations—of 
effectiveness or otherwise—which tend to transform the ascertainable 
intention of the parties into a factor of secondary importance are 
inimical to the true purpose of interpretation ... [7 ]his is a prin- 
ciple applicable only when the intention of the parties is doubtful. 
... Moreover, it is idle to pretend that that particular presumption— 
that of effectiveness—-follows invariably from the attitude usually 
adopted by states engaged in concluding treaties. Parties to treaties 
often wish their obligation to go so far and no farther. They—or 
some of them—desire the treaty to be only partly effective. They use 
language which, in their view, adequately expresses their determina- 
tion not to concede to the treaty a full measure of realization of all 
its inherent and potential purposes.*® 


Lauterpacht therefore reaches the conclusion that 


[n]o principle of effectiveness can properly endeavour to give legal 
efficacy to clauses or instruments which were not intended to produce 
such results.** 


The same view is expressed by McNair: 


Many treaties fail—and rightly fail—in their object by reason of the 
words used, and tribunals are properly reluctant to step in and modify 
or supplement the language of the treaty.*§ 


A good illustration of the reluctance of international law to make ex- 
cessive use of the principle of effectiveness is to be found in the Advisory 
Opinion of the International Court of Justice in 1950 on the Interpretation 
of Peace Treaties with Bulgaria, Hungary and Roumania. The Peace 
Treaties had provided for the setting up of mixed tribunals for the settle- 
ment of disputes between the parties. Those tribunals were to consist of 
one representative nominated by each of the parties and a third member 
selected jointly by them. Failing an agreement between the two repre- 
sentatives, the Secretary General of the United Nations was to appoint 
the third member. The Court was asked whether, in the event of one party 
declining to nominate a representative, the Secretary General could never- 
theless appoint the ‘‘third member,’’ and, if so, whether a tribunal con- 
sisting of one representative of a party and of the Secretary General’s 
appointee could make binding decisions of disputes. The Court replied 


45 Lauterpacht, The Development of International Law by the International Court 
229 (1958); emphasis added. 

46 Lauterpacht, ‘‘ Restrictive Interpretation and the Principle of Effectiveness in the 
Interpretation of Treaties,’’ 26 Brit. Yr. Bk. Int. Law 48, at 73 (1949); emphasis added. 

47 Ibid. 74. 

48 McNair, The Law of Treaties 383 (1961). 
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to both questions in the negative, and had this to say on the principle of 
effectiveness : 


The principle of interpretation expressed in the maxim, ut res magis 
valeat quam pereat, often referred to as the rule of effectiveness, can- 
not justify the Court in attributing to the provisions for the settlement 
of disputes in the Peace Treaties a meaning which . . . would be con- 
trary to their letter and spirit.*® 


More recently, the Court again gave expression to the same view in its 
judgment in the South West Africa (Second Phase) case, where it held: 


It may be urged that the Court is entitled to engage in a process of 
‘filling in the gaps’’ in the application of a teleological principle of 
interpretation, according to which instruments must be given their 
maximum effect in order to ensure the achievement of their underlying 
purposes. The Court need not here enquire into the scope of a prin- 
ciple the exact bearing of which is highly controversial, for it is clear 
that it can have no application in circumstances in which the Court 
would have to go beyond what can reasonably be regarded as being a 
process of interpretation, and would have to engage in a process of 
rectification or revision. Rights cannot be presumed to exist merely 
because it might seem desirable that they should. ... In other words, 
the Court cannot remedy a deficiency if, in order to do so, it has to 
exceed the bounds of normal judicial action. 


It is because the rule of effectiveness must always be thus restrained 
that McNair voiced doubts 


whether this so-called rule means more than to say that the contracting 
parties obviously must have had some purpose in making a treaty, 
and that it is the duty of a tribunal to ascertain that purpose and to 
do its best to give effect to it, unless there is something in the language 
used by the parties which precludes the tribunal from doing so.** 


Similarly, the International Law Commission, in its commentary on draft 
Articles 27-28 on the Law of Treaties, also adopted a rather skeptical atti- 
tude as regards the rule of effectiveness when it stated: 


[I]t did not seem to the Commission that there was any need to in- 
clude in the draft articles a separate provision on this point. ... To 
do so might encourage attempts to extend the meaning of treaties 
illegitimately on the basis of the so-called principle of ‘‘effective in- 
terpretation’’.... [T]here are definite limits to the use which may 
be made of the principle ut res magis valeat for this purpose.... [T]o 
adopt an interpretation which ran counter to the clear meaning of the 
terms would not be to interpret but to revise the treaty.*? 


More specifically, and with regard to the interpretation of the Charter 
itself, the same cautious approach towards the principle of ut res magis 
valeat finds expression also in the following statement of Kopelmanas: 


Quant à l’idée d’efficacité pratique, peut-on toujours être sûr que les 
rédacteurs du traité aient tenu 4 faire produire à leur texte le maxi- 


49 [1950] I.C.J. Rep. 229. 50 [1966] I.C.J. Rep. 48; emphasis added. 
51 MeNair, op. cit. 385. 52 Doc. A/6309/Rev. 1, p. 50. 
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mum d’effets? Lorsqu’une clause internationale se présente sous forme 
de compromis, c’est même le contraire qui est vrai. Et qu’est-elle 
done la Charte toute entiére sinon un compromis entre conceptions fort 
différentes, parfois opposées? Faudrait-il alors, pour corriger les 
imperfections du texte, substituer aux intentions de ses auteurs lopin- 
ion individuelle de l'interprète? Ce serait se mettre en contradiction 
avec l'esprit de l’institution, car l'interprétation d’une règle de droit 
doit tendre avant tout à reconstituer exactement le contenu qu’ont 
voulu lui donner les autorités compétentes pour l’édicter. . . . Ce 
serait, croyons-nous, une raison suffisante pour mettre en garde contre 
son utilisation excessive.®* 


Similar doubts with regard to the interpretation of the United Nations 
Charter have found expression in the words of Pollux (pseudonym for 
Hambro): 


What is the real purpose of interpretation? In the eyes of most 
people the answer would be that the aim of interpretation is to give 
effect to the instrument; to give it an interpretation which, on tbe 
whole, will render it most effective and useful. This might very well 
be called ‘‘functional interpretation’’.... There may be strong doubts 
concerning the scope, the character, and the aim of the instrument. 
The parties may have very divergent views concerning its efficacy. 
What might ensure its efficacy for one might render it useless for the 
other. This is particularly so in the case of a treaty like the Charter 
of the United Nations.** 


In the present view, the ‘‘effective’’ or ‘‘functional’’ interpretation of 
Article 86(1) referred to is indeed not an interpretation but rather a re- 
vision of the said article and is not consistent with its letter and spirit; 
it must accordingly be rejected. It may be conceded that in some respects, 
not impairing its clarity, the issue in question is the faulty and imperfect 
language of Article 86. And it may well be that this deficiency arises 
from what Kunz termed ‘‘the extremely bad drafting of the Charter it- 
self,” = this apparently being one of the results of ‘‘the decidedly esprit 
de congé atmosphere which prevailed in the final stages of the San Fran- 
cisco Conference. ...’’** But we should not confuse this, in any case, 
with the different problem arising from the fact that ‘‘the pace of change 
in the trusteeship field has been much greater than most people dreamed 
possible... [in 1943]. And after all this is not the only part of the 
Charter that has been overtaken by events.’’*’ The matter here under 
consideration would therefore be only yet another instance of what Robin- 


53 1 Kopclmanas, L’Organisation des Nations Unies 298-299 (1947). 

54 Pollux, ‘‘The Interpretation of the Charter,’’ 23 Brit. Yr. Bk. Int. Law 54, at 68- 
69 (1946). 

55 Kunz, ‘*The United Nations and the Rule of Law,’’ 46 A.J.LL. 504, at 506 (1952). 

56 Pollux, loc. cit. 70; emphasis in original. 

57 Bailey, loc. cit. 421. Bowett (The Law of International Institutions 69 (1963)), 
points out that ‘‘[a] further defect is that the system under Article 86 will become 
unworkable once the number of administering authorities falls below that number of 
the permanent members who are non-administering States and this may well happen 
since the trusteeship system is ‘self-liquidating.’ ’? 


762 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 63 


son termed the ‘‘invalidation of ... Articles of the Charter... by chang- 
ing situations.’’ 5° 

It is worth recalling in this connection the warning voiced by the delegate 
of Haiti at the Fourteenth Session of the General Assembly: 


The time will eventually come when the system established by Article 
86 of the Charter will no longer be able to operate unless other terri- 
tories belonging to Administering Authorities other than those at 
present members of the Trusteeship Council are placed under that sys- 
tem. Reason and wisdom must eventually join forces to bring about 
a revision of the Charter, or at least of those parts which are the least 
likely to meet with an intransigent attitude.® 


In the present view, that time has now arrived with regard to Article 
86, so as to ensure that United Nations practice under this article once 
again conforms with the provisions of the Charter. Although at least one 
of the permanent members of the Security Council—the Soviet Union—has 
already indicated its objection to the amendment of Article 86,°° it is be- 
lieved that this fact in itself need not deter the General Assembly from 
initiating the necessary proceedings under Article 108 of the Charter.™ 
It may reasonably be assumed that an amendment which would preserve 
the present privileged position of the permanent members of the Security 
Council on the Trusteeship Council would, if adopted by the General As- 
sembly, eventually be ratified also by the five permanent members of the 
Security Council. 

On the other hand, if the ‘‘functional’’ approach is eventually adopted 
by the Organization with regard to Article 86, then this could well mean 
that the said article will be interpreted in a way that the drafters did not 
provide, on the grounds that the situation is one which they apparently did 
not foresee. A solution along these lines may be politically feasible, even 
if it is legally objectionable.* 

Rather than embarking on such a legally objectionable course, it would 
be preferable to amend Article 86(1) (ce) of the Charter in a manner which 
would make it clear that the principle of parity within the Trusteeship 
Council has to be observed only in those cases in which the Couneil would 
otherwise be constituted, under clauses (a) and (b) of Article 86(1), of a 
majority of administering Powers. As suggested previously, such an 
amendment may read as follows: 


as many other Members... as may be necessary to ensure that the 
total number of members ... which administer trust territories does 
not exceed the number of those which do not. 


An amendment along these lines could, apart from removing the serious 
doubts prevailing at present as to the legality of the composition of the 
Trusteeship Council, also have two additional advantages; 


58 Robinson, ‘‘ Metamorphosis of the United Nations,’’? 94 Hague Academy, Recueil 
des Cours 497 at 555 (1958, IT). 

69 General Assembly, 14th Sess., Official Records, 857th Plenary Meeting, p. 761. 

60 See note 37 above. 61 See note 12 above. 

62 Bailey, lec. cit. 420-421. 
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First, it could make it clear that even if all the existing trusteeship 
agreements are terminated and no new ones are concluded by then, the 
Trusteeship Council as such, composed of the five members under clause 
(b) of Article 86(1), will still be capable of functioning. It is believed 
that such a result is desirable, for the Organization should not be deprived 
in advance of the possibility of placing in the future under the trusteeship 
of itself or of one or more states ‘‘territories which may be voluntarily 
placed under the system by states responsible for their administration’’ 
(Article 77(1), clause (c), of the Charter). Such an arrangement may 
prove useful in the future with regard to certain chronic trouble-spots 
which wisdom might indieate should be placed temporarily or permanently 
under the Organization’s control or even administration. 

Second—and this is merely the following up of the previous point—an 
amendment along the suggested lines would also remove the constitutional 
doubts that have been voiced since the establishment of the Organization 
with regard to the composition of the Trusteeship Council in ease the 
United Nations itself becomes an administering authority (Article 81 of 
the Charter). The view has been expressed that 


had all the trust agreements designated the Organization as adminis- 
tering authority, the Trusteeship Council could not have been estab- 
lished, since there would have been no administering Members to sit 
on the Council.™* 


The suggested amendment could clarify matters on this point too. 

Whether or not such an amendment is indeed a matter of immediate inter- 
est to the membership of the United Nations, and whether, even if adopted 
by the General Assembly, it is likely to come into foree—these are questions 
which are beyond the seope of this paper. Should, however, the Organiza- 
tion refrain from even making an effort in this direction, then it will not 
be possible to escape the conclusion that on this occasion, too, as so often 
in the recent past, the constitutional interests of the Charter have been 
sacrificed for considerations of immediate practical political expediency, 
or, at any rate, for what seemed the least troublesome course. But, as has 
already been pointed out by Pollux, 


a political method of interpretation might be particularly dangerous 
in the case of the Charter, because such interpretation might far too 
readily lead to political compromises which would undermine the very 
foundation of the United Nations.® 


63 It is generally assumed that on the termination of the last trusteeship agreement 
the Trusteeship Council will automatically cease to exist. Thus, e.g., the delegate of 
Guinea declared at the 14th Session of the General Assembly that ‘‘[n]Jo one can 
conceive of a Trusteeship Council when there are no more Trust Territories.’’ General 
Assembly, 14th Sess., Official Records, 857th Plenary Meeting, p. 783. 

64 Toussaint, op. cit. 162. Aceording to Toussaint, ‘‘[t]his was pointed out by the 
United States delegate, Mr. Dulles, in 1946 [Official Records of the General Assembly, 
Second Part of the First Session, Fourth Committee, Part 2: Summary Records of 
Meetings of Sub-Committee 1, p. 35].’’ Ibid., note 16, 

65 Pollux, loc. cit, 69, 
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We may add that the desiderata of long-term expediency may coincide 
with those of Charter constitutionalism. It cannot, for example, be ex- 
cluded that even anti-colonialist opinion in whatever country may, with 
regard to some particular problems in the future, still find that trusteeship, 
whether administered by the United Nations itself or by individual states, 
may be a device of continuing value. 


Vv 


Writing in 1955, only a decade after the San Francisco Conference, 
Martin and Edwards observed that, as a result of various developments 
that had taken place in the intervening period, ‘‘many words that appear 
... in the text of the Charter have no more effect than if they had never 
been written into that instrument; other passages carry a different mean- 
ing in practice from that which the plain meaning of the words conveys.’’ ® 
These observations are even more valid when applied to the situation pre- 
vailing in 1969. The virtual non-application of Article 19 of the Charter 
(the so-called ‘‘financial erisis’’ of the United Nations), the manner in 
which Indonesia’s return to the Organization was effected in 1966, the dis- 
regard by the General Assembly of the provisions of Article 12(1) of the 
Charter,® the present-day composition of the Trusteeship Council—these 
are but a few illustrations of the growing gap between the plain meaning 
of various Charter provisions on the one hand and their practical applica- 
tion on the other hand. . 

These developments perhaps could not have been avoided altogether. Ac- 
cording to Zacklin, 


the constitutive instruments of universal international organizations 
are particularly susceptible to the changing circumstances wrought by 
a dynamice international society. Indeed, it is in the nature of such 
instruments that they develop and change as a result of the practice 
of the parties. The organic nature of constitutive instruments sub- 
jects them to twin forces of change, for both the individual members 
of an organization and its organs may act as a catalyst.* 


The same author also points out—rightly, it is believed—that a general 
political organization, such as the United Nations, is subject to greater 
pressures for change than a more specialized institution ‘‘because the in- 
teraction between the dynamics of international society and the political 
organization is more extensive than it is with respect to a specialized or- 
ganization.’’ °° He further makes the point that where the formal amend- 
ment procedures of an organization are not sufficiently effective, as is the 


6¢ Martin and Edwards, The Changing Charter 38 (1955). 

87 See note of Sept. 10, 1964, on ‘‘ Practice of the United Nations as regards the 
Consideration of the same Questions by the Security Council and the General Assembly,’’ 
published in 1964 United Nations Juridical Yearbook 228-237. 

68 Zacklin, The Amendment of the Constitutive Instruments of the United Nations 
and Specialized Agencies 172 (1968); reviewed in 63 A.J.I.L. 665 (1969). 

69 Ibid. 173, 
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case with the United Nations, ‘‘the incidence of informal modification will 
be hich,’’ 7° 

Indeed a vast body of distinguished authorities, including Engel, Wil- 
cox and Marcy,” Goodrich," Giraud,” Higgins,’®, Lachs,‘® Hegner ** and 
Schachter,” have explained in their writings the need for such informal 
modifications of the Charter. Most recently these ideas were formulated 
by Zacklin in the following words: 


The United Nations was conceived of as a permanent organization for 
the maintenance of international peace and security and its ability 
to function effectively, perhaps even its very survival, is largely de- 
pendent upon its capacity to respond to the needs of a dynamic and 
rapidly changing international society. If, in fact, the Charter had 
remained as static as the virtual absence of formal amendments might 
suggest, the United Nations would by now have become an obsolete 
and totally ineffective institution utterly in the backwater of world 
events.”® 


Jt seems to be the general consensus of doctrinal authority that this trend 
of informal modifications of the Charter should not only be acknowledged 
as a fact, which it undeniably is, but should also be weleomed as a de- 
sirable and legitimate legal development. Thus, for instance, it is asserted 
by Engel that the formal amendment procedure of the Charter laid down 
in Article 108 does not apply to changes which, while affecting the sub- 
stance and contents of the Charter, leave its form and text intact; ®° that 
the Charter, like any legal mstrument, permits of more than one inter- 
pretation and that, consequently, the adoption of one interpretation to the 
exclusion of others which are equally possible, leaves the text of the Charter 
intact while it changes its contents; t and that, in the absence of any 
provision in the Charter concerning the final determination of differences 
of interpretation, the question of ‘‘constitutionality’’ is largely academic 
in nature.®? Engel therefore concludes that 


10 Ibid. 172. 

71 Engel, ‘*The Changing Charter of the United Nations,’’ 1953 Year Book of World 
Affairs 71 ff.; idem, ‘‘Procedures for the de facto Revision of the Charter,’’? 1965 
Procecdings, American Society of International Law 108 ff. 

72 Wileox and Marcy, Proposals for Changes in the United Nations 460-461 (1955). 

73 Goodrich, The United Nations 68-69 (1960). 

74 Giraud, ‘‘La revision de la Charte des Nations Unies,’’ 90 Hague Academy, Recueil 
des Cours 307, at 386-399 (1956, IT). 

13 Higgins, The Development of International Law through the Political Organs of 
the United Nations 4 (1963), 

76 Lachs, ‘‘The Law in and of the United Nations,’’ 1 Indian Journal of Inter- 
national Law 429, at 439 (1961). 

17 Hexner, ‘‘Teleological Interpretation of Basie Instruments of International Or- 
ganizations,’’ in Engel and Métall (eds.), Law, State and International Legal Order, 
Essays in Honor of Hans Kelsen 119 ff. (1964). 

78 Schachter, ‘‘Interpretation of the Charter in the Political Organs of the United 
Nations,’? ibid. 269 ff. 

79 Zacklin, op. cit. 180. 

so Engel, ‘*The Changing Charter of the United Nations,’’ loc. cit. 73. 

81 Ibid, 75-76, 82 Ibid. 96-99. 
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to the extent that their constitutionality cannot be challenged, they 
are jus and not injuria. Only what the competent legal authority 
(and not the legal scholar) so qualifies is injuriae. And... there is not 
much room, under the Charter, for such qualifications.” 


Admittedly, some of these arguments are of undeniable validity. It is 
certainly true that every legal text is capable of more than one interpre- 
tation.2* However, by stating this obvious truism we do not necessarily 
imply that any interpretation of such a text will be equally legitimate. 
“It belongs ... to the essence of a normative text,” says Hexner, “‘that 
its interpretative radius, the range of the possible meanings attributable 
to it, be limited. ... Thus even the widest interpretative range must per- 
mit a determination whether a specified meaning may or may not be covered 
by that text and context. The authority of an organ to interpret the text 
of a constituent instrument extends to the selection of one (authentic) 
alternative meaning among a number of possible alternatives within the 
interpretative range.’’ 8 To put this idea in another way: when we refer to 
interpretation ‘‘il s’agit de développements qui sont ‘sub lege’ ou ‘praeter 
legem’ mais jamais ‘contra legem’.’’ 38 

It therefore follows, to quote Hexner again, that 


[t]he authority of an organ to interpret ... does not include an au- 
thority to exceed the interpretative radius and to select an ‘‘inter- 
pretative alternative’’ which is outside of the range of admissible 
meanings. An action by which a meaning outside the interpretative 
range is attributed to an instrument... involves a modification of the 
instrument in contrast to its interpretation.®” 


That such modtfications of the Charter, exceeding the ‘‘interpretative 
radius” of the various United Nations organs, have indeed taken place 
since 1945 is again an undeniable fact. It is equally apparent that for 
obvious reasons the various United Nations organs responsible for this de 
facto modification of the Charter have been reluctant to characterize their 
actions as such and have generally preferred to treat them as instances of 
interpretation.*® Their reluctance, however, to remove the semblance of 
legality from their actions is in itself no justification for a corresponding 
sanctioning of these actions by learned authorities. ‘‘Merely because the 
General Assembly has done something once or twice,’’ says Vallat, ‘‘it 
does not follow that what was done was ‘right’ or that the interpretation 
of the Charter on which it was based either must or will be followed by 


83 Ibid. 100; emphasis in original. 84 See Hexner, loc. cit. 123-124. 

85 [bid. 123; emphasis in original. 86 Giraud, loc. cit. 386. 

87 Hexner, loc. cit. 124; emphasis in original. 

88 The borderline between interpretation and modification is, of course, rather blurred. 
‘(It is true and generally known,’’ says Bernhardt, ‘‘that the limits between both an 
authentic interpretation and modification of a treaty are fluid. In my opinion, a plausi- 
ble delimitation can only be found by determining whether or not the treaty text has 
been respected in later practice.’’ Bernhardt, ‘‘Interpretation and Implied [Tacit] 
Modification of Treaties,’’ 27 Zeitschrift fiir ausländisches öffentliches Recht und 
Völkerrecht 491, at 499 (1967), 
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the Assembly in the future.” 8 Stone seems to express the same idea when 
he says: ‘‘Obviously, the General Assembly controls its own internal pro- 
cedure. This does not mean, however, that the law which it transgresses 
ceases to be law... .’’ °° 

It is of course true that the possibilities for a ‘‘judicial’’ or ‘‘political’’ 
review under the Charter are very limited.” This is the result of the 
well-known fact that the San Francisco Conference did not establish a 
machinery for a binding and authoritative interpretation of the Charter. 
Consequently, ‘‘the organs and members of the United Nations have them- 
selves interpreted the Charter... .’’®? And, as has been observed by 
Giraud, this situation in fact enables the various United Nations organs to 
abuse the Charter. An ‘‘illegal’’? and ‘‘unconstitutional’’ modification 
of the Charter will therefore generally stand in practice, because there is 
no effective means within the United Nations to remedy such a situation. 

This is unquestionably a frustrating feature of present-day United Na- 
tions law. But it is surely no more frustrating than the many other in- 
stances in which it is impossible to judicially redress a breach of inter- 
national law. Such frustration, however, cannot be eliminated by simply 
incorporating the breach of law into the legal order and by elevating a 
violation of the law to the rank of a ‘‘constitutional’’ rule merely because 
no effective machinery is at present available to check such actions. For 
‘law cannot be legally amended by a breach of law.’’ ™ 

In this connection it is certainly noteworthy that the Committee of the 
Whole of the United Nations Conference on the Law of Treaties, in its 
report on its work at the first session of the Conference, held in Vienna in 
March-April 1968, decided, by 53 votes to 15, with 26 abstentions, to delete 
from the text recommended to the Conference Article 38 of the Final 
Draft prepared by the International Law Commission which would have 
provided that 


A treaty may be modified by subsequent practice in the application 
of the treaty establishing the agreement of the parties to modify its 
provisions." 


Subsequent practice is, to be sure, still considered a legitimate means for 


89 Vallat, ‘*The Competence of the United Nations General Assembly,’’ 97 Hague 
Academy, Recueil des Cours 203, at 212 (1959, IT). 

80 Stone, No Peace—No War in the Middle East 22 (1969). 

91 Engel, 1953 Year Book of World Affairs 96; 1965 Proceedings, American Society of 
International Law 112-118. 

92 Zacklin, op. cit. 182. 

93 Giraud, loc. cit, 399. 

94 Hexner, loc. cit. 129; emphasis in original. 

85 Doe. A/CONF. 39/C, 1/L. 370 (mimeographed), p. 165. The text of the Interna- 
tional Law Commission’s final draft Art. 38 and its commentary thereon may be found 
in the I.L.C. Rep. 2nd Part, 17th Sess., and 18th Sess. (Doc. A/6309/Rev. 1), pp. 65-66. 
As a result, this article was also omitted from the final text of the Vienna Conven- 
tion on the Law of Treaties, adopted on May 23, 1969 (Doc. A/CONF. 39/27, May 
23, 1969), reprinted below, p. 875. 
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interpreting treaties rather than modifying them,®® but when applied in 
this manner, this principle must naturally be compatible with the text of 
the treaty which it seeks to interpret. And as a principle of treaty inter- 
pretation, as distinct from treaty modification or revision, 


the principle of subsequent practice may ... be regarded as being 

. . Subordinate to the principle of the textual and natural meaning 
... but... [may not serve] to change or add to it if no obscurity or 
ambiguity exists... .°” 


Seen against this general background, the problem of the composition of 
the Trusteeship Council, in itself perhaps not a question of overriding im- 
portance, would appear to assume wider dimensions. For it seems to be a 
good illustration of a growing tendency by the United Nations organs, 
under the pretext of interpreting the Charter, to modify and to amend 
its provisions in a manner which is incompatible with the amendment 
procedures laid down in the Charter. 

The relative success of the informal processes of constitutional change 
of the United Nations Charter should not blind us to their inherent limita- 
tion—impermanence.** And it is primarily for this reason that Zacklin 
takes the view that 


the informal processes of constitutional development may never be 
regarded as a substitute for formal amendment procedures. The or- 
derly development of constitutive instruments in response to changing 
circumstances of a dynamic international society is, in the final analy- 
sis, dependent upon the effective functioning and implementation of 
formal amendment procedures.” 


96 See Art. 27(3)(b) of the LLC. final draft (ibid. 48, 52-53), which was retained 
by the Committee of the Whole. Doe. A/CONF, 39/0. 1/L. 370, p. 134. It has since 
become Art. 31 (3)(b) of the 1969 Vienna Convention on the Law of Treaties, Doc. 
A/CONF. 39/27, May 23, 1969, p. 16. 

97 Fitzmaurice, ‘‘The Law and Procedure of the International Court of Justice 1951- 
4: Treaty Interpretation and Other Treaty Points,’’ 33 Brit. Yr. Bk. Int. Law 203, 
at 224 (1957). 

98 Zacklin, op. cit. 197. 99 Ibid, 


EDITORIAL COMMENT 


Procedure under the Rio Treaty of Reciprocal Assistance 


The petty hostilities between Honduras and El Salvador, described in 
the press as a “‘soccer war,” but in fact not to be taken lightly, call, per- 
haps, for a word of explanation of the machinery by which the American 
states put into effect the provisions of the Treaty of Reciprocal Assistance 
of Rio de Janeiro in respect to the maintenance of peace. When adopted 
in 1947 the Rio Treaty was in almost deliberate contrast to the more 
elaborate Charter of the United Nations, taking account of the super- 
sensitive attitude of the other American states to the possible dominance 
of the United States. In consequence its provisions are simpler and less 
elaborate; Article 3 proclaiming the principle of collective responsibility 
in the event of an armed attack by one state against another, and Article 
6 providing for procedure in less urgent cases in which there might be 
acts of aggression of a serious character, but short of an armed attack. 

Article 3 is simple and direct in its terms: an armed attack against an 
American state shall be considered as an attack against all, and it creates 
an obligation upon each of them individually to meet the attack until 
such time as the Organ of Consultation shall meet and decide upon col- 
lective action. In both cases the individual and collective action of self- 
defense is to be in accordance with Article 51 of the Charter of the United 
Nations. Article 6 deals with an aggression which is not an armed attack 
or with situations which might endanger the peace, provided they are 
sufficiently serious to affect the sovereignty and independence of the state. 
Here we have ample room for interpretation, and the record shows a wide 
variety of cases, civil war, provoked by Communist elements from outside, 
figuring prominently. 

A wise forecast in the drafting of the treaty is the provision that the 
Governing Board of the Pan American Union, now the Council of the 
Organization, may act provisionally as an Organ of Consultation pending 
the actual assembly of the Ministers of Foreign Affairs designated in the 
treaty as the Organ of Consultation. 

It is this provision which has made the Rio Treaty a practical working 
procedure, converting the Council from a deliberative and administrative 
body into an active exeeutive organ capable of taking steps to head off 
erises while the Ministers are assembling. In a number of cases the Coun- 
cil, responding to a request for the convocation of a Meeting of Ministers, 
has delayed setting a time and a place for it, and in the meantime has 
used its good offices and its temporary authority to propose a remedy. In 
1949 the complaint of Costa Rica that its territory had been invaded by 
armed forces proceeding from Nicaragua was settled by an agreement be- 
tween the two governments signed in the presence of the Council. In 
like manner the complaint of Haiti that the Dominican Republie was 
threatening its sovereignty and independence was met by mediation of 
the Council without actually calling the Ministers to a meeting. In 1954 
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a convocation of the Organ of Consultation to meet a threat of the inter- 
vention of international Communism in Guatemala was canceled when 
a change of government took place. A more serious charge of violations 
of its territory came from Honduras in 1957, based upon a boundary 
dispute with Nicaragua; but the call for a meeting was withdrawn when 
the case was referred to the International Court of Justice. 

But important as has been the function of the Council, acting pro- 
visionally as an Organ of Consultation, on occasion it has proved neces- 
sary for the Ministers of Foreign Affairs themselves to meet, as when in 
1960 the Government of the Dominican Republic was held to have inter- 
vened in the attempted assassination of the President of Venezuela, and 
in 1962 when the Ministers voted to exclude the Government of Cuba from 
participation in the inter-American system. 

A form of civil war arose in the Dominican Republic in 1965, difficult 
to include under the terms of the Rio Treaty, when the United States 
sent an armed force on its own account into the country with the object 
of keeping order and protecting American citizens, and at the same time 
a Meeting of Consultation was called which created an Inter-American 
Police Force made up of contingents from several member states with a 
unified command under the authority of the O.A.S. 

We may now sum up the procedure followed in the case before us. On 
July 4 the Delegation of Honduras requested the Council of the Organi- 
zation to call a convocation of Foreign Ministers to consider charges of 
‘farmed attack by Salvadorean military forces and violation of Honduran 
airspace by Salvadorean planes.’ On July 14 the Council of the O.AS., 
having found its administrative procedures and mediatory action inade- 
quate, instituted the convocation requested and voted to constitute itself 
as provisional organ of consultation under the treaty, without, however, 
fixing a place or a date for the Meeting of the Ministers. Twelve days 
later, on July 26, the Ministers met in plenary session, and on July 30 
adopted a series of resolutions and a declaration which provided for the 
withdrawal of Salvadorean troops from Honduran territory, the protec- 
tion of the citizens of each of the parties resident in the other, and the 
reaffirmation of the principles of the Rio Treaty and the Charter of the 
Organization. 

It is clear that the preliminary measures taken by the Council of the 
Organization prior to the call for a Meeting of Consultation and the ac- 
tivities of the Council acting provisionally as Organ of Consultation 
greatly facilitated the task of the Meeting of Ministers of Foreign Affairs 
and made possible a temporary closing session within four days of the 
Opening session. Those who drafted the Rio Treaty in 1947 could have 
had little anticipation of the complex problems that have arisen under 
the treaty; but at the same time they laid down in broad terms the prin- 
ciples of regional collective security and provided for effective procedure 
to meet the conflicts that arise in the relations of states; and it Is en- 
couraging to report that, as in the present case, the Organization has 
been able to meet its problems promptly and effectively. 

C. G. FENWICK 


NOTES AND COMMENTS 


A Matter of International Concern 


In the absence of rules of international law that are generally accepted 
as sufficiently binding on the issues involved in a dispute or situation to 
remove them from domestice jurisdiction, decision-makers have commonly 
employed an alternate argument that international concern for the grave 
repercussions resulting from a case overrides pleas of domestic jurisdic- 
tion. Two recent contributions to this JouRNAL on the subject of United 
Nations competence to deal with the Rhodesian crisis, by failing to dis- 
tinguish clearly the two ways in which the term ‘‘international concern’’ 
is used (one arising from a present threat to the peace and the other from 
a potential threat to the peace)? and to assess their relevance to this 
case, make the mistake of suggesting that the situation was finally declared 
to be a threat to the peace in order to establish international jurisdiction. 
Although scholars may differ over the jurisdiction of United Nations 
organs regarding Rhodesia, there has been comparatively little questioning 
of that jurisdiction by decision-makers within the United Nations. Refer- 
ences in early Security Council and General Assembly resolutions on 
Rhodesia to the gravity of the situation indicate some reliance on a threat 
to the peace (potential) as a means of establishing international com- 
petence, but most decision-makers in those bodies appeared to assume that 
sufficiently binding international law was available to override the some- 
what half-hearted pleas of domestic jurisdiction that were raised. When 
the Security Council finally declared the situation a threat to the peace, 
it was to make available the sanctions of Chapter VII of the Charter to deal 
with a crisis over which the Council had already exercised jurisdiction. 


1 Charles G. Fenwick, ‘‘When Is There a Threat to the Peace?—Rhodesia,’’ 61 
A.J.I.L. 758-755 (1967); and Myres S. McDougal and W. Michael Reisman, ‘‘ Rhodesia 
and the United Nations: the Lawfulness of International Concern,’’ 62 ibid. 1-19 
(1968). 

2 The adjective ‘‘present’’ is employed throughout whenever it seems necessary to 
emphasize the distinction between a threat to the peace and a potential threat to the 
peace. The U.N. Charter refers simply to ‘‘threats to the peace,’’ but subsequent 
references in U.N, practice to an additional category, ‘‘ potential threats to the peace,’’ 
suggest a need for an elaboration of the original Charter terminology to indicate that 
a threat to the peace is imminent, whereas a potential threat is not. Objective dis- 
tinetion between a present threat to the peace (or simply threat to the peace) and a 
potential threat causes some difficulty, for the terms are nothing more than attempts 
to mark points on a continuum ranging from peace to war. U.N. Charter provisions 
and interpretations indicate that these points include disputes the continuance of which 
is not likely to endanger the maintenance of international peace and security, disputes 
the continuance of which is likely to endanger the maintenance of international peace 
and security, potential threats to the peace, threats to the peace (more imminent than 
potential threats), breaches of the peace, and acts of aggression. 
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It seems useful, in evaluating this view, to examine briefly the refer- 
ences to international concern contained in the two articles, to present a 
quick exposition on international concern, and to evoke the references to 
international concern (or threats to the peace) in United Nations debates 
and resolutions regarding Rhodesia. Since the contributions under con- 
sideration here are available to readers of this JOURNAL, the perilous task 
of restating another’s meaning will be confined as much as possible to a few 
direct quotations tied together by some explanatory comment. Much of 
the writing on the general subject of international concern is sufficiently 
accessible to warrant a brief summary with references for those who seek 
details, leaving only a elarification of the above-mentioned two senses in 
which international concern is used, a dichotomy which is, apparently, 
generally overlooked. Furthermore, in support of opposing conclusions 
on the validity of United Nations resolutions, highlights of debates and 
resolutions on Rhodesia have been recounted in both contributions. The 
need here is not so much to run through the facts of the case again as it is 
to look at them from a point of view that is new. 

In a brief note aimed at questioning the validity of the finding that the 
Rhodesian crisis constitutes a threat to international peace, Dr. Charles 
G. Fenwick touches briefly and tangentially on international concern as a 
United Nations justification for taking up ‘‘what was primarily a domestic 
issue between a mother country and its colony,’ 3 and concludes that it 
would be better to have ‘‘slower progress’’ toward ‘‘the objective of ma- 
jority rule rather than magnify the denial of it into a threat to peace 
under the Charter.’’* He clearly assumes, with disapproval, that the 
finding of a threat to the peace was made to override the domestie juris- 
diction limitation.’ 

Professors Myres S. McDougal and W. Michael Reisman set out to prove 
the lawfulness of international concern in the Rhodesian crisis by placing 
‘in appropriate perspective certain arguments against the lawfulness of 
the United Nations’ action,’’® specifically, the arguments ‘‘relating, first, 
to the substantive merits of the Security Council’s finding of ‘a threat to 
the peace’ in the Rhodesian situation and, secondly, to the conformity of 
the Security Council’s action to certain constitutive policies of the United 
Nations,’’* which include the principles of domestie jurisdiction and 
self-determination.2 They attack arguments that the situation is not 
a threat to the peace? and conclude that ‘‘once certain activities con- 

8 Fenwick, loc. cit. 753. 4 Ibid. 755. 

5 In another context, the same author faces the disappointment over the failure of 
the Conference at Caracas in 1954 to secure an all-comprehensive system of pacific 
settlement with this comment: ‘‘ Today, if the controversy should reach an acute stage, 


a case can readily be made out of a threat to the peace.’’ International Law 633 (4th 
ed., 1965), 

6 MeDougal and Reisman, loc. cit. 5. 7 Ibid. 

8 Ibid. 18. This note raises no issue over self-determination. 

9 Tho arguments: that the activities of the Rhodesian regime contain no element of 
aggression; that the activities of such authorities are wholly lawful under generally 
accepted international law; and that all such activities transpire within the geographic 
bounds of Rhodesia. Ibid. 5-6. 


1969 | NOTES AND COMMENTS 173 


stitute a threat to international peace and security, they cease to be, if 
ever they were, ‘matters essentially within the domestic jurisdiction’ of a 
state.” 1° They do add that, ‘‘even in the absence of a finding of a threat 
to the peace, the United Nations could have acquired a considerable com- 
petence with respect to Rhodesia because of the systematic suppression 
of human rights practiced there,’’* but neither the title of their article 
nor its contents suggest that jurisdiction depended primarily on that prem- 
ise or the premise that the status of a non-self-governing territory is 
regulated by international law. 

Both present threats to the peace and potential threats to the peace create 
sufficient international concern to override the domestic jurisdiction limita- 
tion on United Nations organs, but this quality does not make them iden- 
tical. Present threats and potential threats to the peace, like disputes 
the continuance of which is likely to endanger the maintenance of inter- 
national peace and security, are portents of a breach of the peace, their 
distinction being in the immediacy of the threat and the kind of interna- 
tional action they authorize. A situation described as one the continuance 
of which is likely to endanger the maintenance of international peace and 
security is not as near to a breach of the peace as is a potential threat to 
the peace. In such a situation the original Charter restrictions of Article 
2, paragraph 7, provide that the domestic jurisdiction reservation over- 
rides any international concern that is prompted by this relatively unex- 
plosive vase. On the other hand, a situation described as a present threat 
to the peace has passed beyond a potential threat to the peace in immediacy, 
limiting the reach of the domestic jurisdiction clause as well as suggesting 
an urgency that may require enforcement measures. The accuracy of the 
assessment that international bodies make on any of these situations may 
be attacked, with legal effects somewhat like attacks on jury findings on 
the facts of a case. Describing the classification of the immediacy of 
situations and their effects on the domestic jurisdiction reservation is a 
more satisfactory endeavor, but even this presents problems. For it is 
possible that two people, reading the same words, may draw different con- 
clusions as to the category into which a resolution places a particular 
situation. Furthermore, when phrases other than the Charter models are 
used to describe the impending nature of a situation, meanings may be 
hard to determine. In debates, for example, the gradations are often de- 
scribed in terms of the gravity of the threat, which could refer to its mag- 
nitude as well as its immediacy. The effort here has been to make that 
evaluation by comparing the language of the resolutions and the support- 
ing debates to the language of the points on the continuum set forth above. 


10 Ibid. 14. It should be emphasized that the issue raised here does not relate to 
the contention that the Security Council has broad powers to classify a situation as 
a threat to the peace (potential or present) or to the conelusion that once that classi- 
fication is made it would make a domestic matter a matter of international concern. 
The point of this note is that the Council (and the Assembly) did not regard the 
situation in Rhodesia as domestic and that the finding on the seriousness of the situa- 
tion was for purposes other than establishing jurisdiction. 

11 Ibid. 15, 
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The result may vary from what the decision-makers intended, but it is as 
much as we can do. 

It should be emphasized at the outset that both contributions under 
consideration deal with the immediacy of the threat in Rhodesia as they 
evaluate the accuracy of the finding of a threat to the peace, but Fenwick 
stops after questioning the accuracy of that finding and MeDougal-Reisman 
affirm the finding and rest on the well-established premise that a threat 
to the peace overrides a domestic jurisdiction plea. Although Dr. Fenwick 
describes the Rhodesian crisis as ‘‘a potential threat to the peace,” 1 his 
discussion attacking international jurisdiction centers on a finding of a 
present threat. Professors McDougal and Reisman state that the Council’s 
actions of November, 1965, ‘‘ were based on the premise that the continua- 
tion of the situation precipitated by the unilateral declaration of inde- 
pendence would constitute a threat to the peace within the meaning of the 
Charter.” 18 The actions referred to are resolutions of November 12 and 
20, 1965.14 The first resolution condemns the Smith regime without assess- 
ing the immediacy or gravity of the situation. The latter resolution 
determined that the situation was ‘‘extremely grave’’ and that ‘‘its con- 

pe E 
tinuance in time constitutes a threat to international peace and security.’’ 
This language more accurately describes a potential threat than a present 
threat, but the authors’ ‘‘short and conclusive answer to the argument in 
terms of domestic jurisdiction’’ refers to a threat to international peace 
and security and to the exception of enforcement measures under Chapter 
VII at the end of Article 2, paragraph 7, of the Charter. 

McDougal and Reisman present a secondary argument for international 
jurisdiction that would be available (but apparently unneeded) in the 
‘‘eontemporary relation between human rights and matters of ‘international 
concern’. 18 The proposition that a systematic suppression of human 
rights may become a matter of international concern (‘‘ Where such acts 
precipitate major inclusive deprivations, jurisdiction is internationalized 
and inclusive concern and measures become permissible.’’) +” resembles the 
doctrine of international concern which is related to potential threats to 
the peace. Furthermore, the trend to accept as binding international law 
the United Nations declarations and resolutions on human rights has been 
stimulated, as Professors McDougal and Reisman appear to agree,?® by 
world-wide realization that leaving this matter unregulated is a potential 
threat to peace. 

The capacity of a present threat to international peace to confer inter- 
national jurisdiction was expressed in Article 11 of the Covenant of the 
League of Nations when it provided, in part: ‘‘ Any war or threat of war, 
whether immediately affecting any of the Members of the League or not, 
is hereby declared a matter of concern to the whole League, and the 
League shall take any action that may be deemed wise and effectual to 


12 Fenwick, loc. cit. 754. 13 McDougal and Reisman, loc. cit. 3. 
14 §/Res. 216 (1965), Nov. 12, 1965, and S/Res. 217 (1965), Nov. 20, 1965. 
15 MeDougal and Reisman, loc. cit. 14. bid. 15, 


17 Ibid. 18 Ibid. 15-16. 
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safeguard the peace of nations.’’ Articles 3 and 4 also empowered the 
Council and Assembly to deal with any matter affecting the peace of the 
world. It is generally understood that the domestic jurisdiction reserva- 
tion following in Article 15, paragraph 8, was technically limited to the 
procedures of pacific settlement described in Article 15.78 Pleas of do- 
mestic jurisdiction were raised in incidental ways when the League organs 
were not dealing with disputes under Article 15, but the resulting limita- 
tions were more practical than constitutional.”° 

After the second World War, states accepted more fully than ever the 
collective security concept that no matter threatening or breaching inter- 
national peace and security can be reserved from international jurisdic- 
tion. Furthermore, when the San Francisco Conference met to establish a 
United Nations with authority to eradicate the underlying causes of war, 
the organization was given new and ill-defined powers relating to human 
rights, non-self-governing territories, and economic and social co-operation. 
In a move to counter this advance in international jurisdiction, the do- 
mestie jurisdiction reservation was transferred from the section on pacific 
settlement of disputes to Article 2, where it applies to all United Nations 
activities, and the exception at the end of the reservation was amended 
for the express purpose of limiting international activity in situations aris- 
ing from domestic matters to enforcement measures under Chapter VII. 
Thus, from the drafting of the Covenant through the San Francisco Con- 
ference, references to international concern suggested an imminent threat 
to peace authorizing ‘‘action that may be deemed wise and effectual’’ or 
‘fenforcement measures’? under Chapter VII of the Charter. 

The efforts at San Francisco to place limits on expanding international 
functions by broadening the effects of the domestic jurisdiction reservation 
had the immediate effect of confusing the dividing line between interna- 
tional and domestic jurisdictions, for the limitation on international juris- 
diction seemed to apply to situations the continuance of which is likely to 
endanger the maintenance of international peace and security (Chapter 
VI), to recommendations for peaceful settlement of situations that con- 
stitute a threat to the peace (Chapter VII), and to efforts to ameliorate 
the many problems that might arise in connection with human rights, non- 
self-coverning territories, and economic and social co-operation. 

The resultant weakness and ambiguity of international rules covering 


19 For a more detailed argument in support of a restrictive interpretation, see Charles 
Brothers Hilson Fincham, Domestic Jurisdiction; the Exception of Domestic Juris- 
diction as a Bar to Action by the League of Nations and the United Nations; a Con- 
tribution to the Study of Article 15, paragraph 8, of the Covenant and Article 2, 
paragraph 7, of the Charter 67-68 (1948). McDougal and Reisman, however, state: 
‘t According to Art. 15 (8) of the Covenant, as authoritatively interpreted by the 
Permanent Court of International Justice, a determination of domesti¢ jurisdiction, 
once made, would have precluded an international organization from participating in 
the resolution of a dispute, even if the dispute constituted an inclusive threat to peace.’’ 
(P. 15, note 58.) 

20 John M, Howell, in Robert R. Wilson (ed.), The International Law Standard and 
Commonwealth Developments 141-142 (1966). 
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the foregoing areas of international involvement were offset by the deter- 
mination of decision-making majorities to use United Nations machinery in 
the interest of peace. Employing ambiguity to expand rather than restrict, 
they developed a justification for increasing international activity by the 
development, on a case-by-case basis, of a new meaning of international 
concern. Often referred to as the ‘‘doctrine of international conecern,’’ it 
became a device to substitute emergency powers when international pro- 
visions relating to the above-mentioned areas were generally regarded as 
moral obligations rather than binding international law. Beginning with 
the discussion regarding the relationship of United Nations Members with 
the Franco regime in Spain and continuing through the perennial debates 
on South African racial policies, the argument was perfected that a matter 
is removed from domestic jurisdiction if its repercussions can be termed 
a potential threat to the peace. A potential threat appears to be closer to 
the situations described in Chapter VI of the Charter than to those In 
Chapter VII, for it was originally described as a situation within the mean- 
ing of Article 34. But it is apparently more serious and immediate than 
the usual situation in that category, removing the matter from domestic 
jurisdiction, whereas cases instituted under Article 34 are ordinarily sub- 
ject to the domestic jurisdiction reservation. The distinction of acts which 
‘‘precipitate major inclusive deprivations’’ ?t from those which fall short 
of that gravity is an apt distinction between potential threats to the peace 
and situations the continuance of which is likely to endanger peace. An- 
other writer has suggested that United Nations organs have overridden 
challenges to their jurisdiction based on the plea of domestic jurisdiction 
in problems that were the outgrowth of large-scale, systematic disecrimina- 
tory practices of one form or another.”* Presumably challenges based on 
domestic jurisdiction in problems that were the outgrowth of incidental 
discriminatory practices could succeed because the situation would only 
be one the continuance of which is likely to endanger peace.”® 

It suffices to point out here that the doctrine of international concern 
immediately made available the procedures of pacific settlement even if 
a party raised the plea of domestic jurisdiction. After United Nations 
membership had been extended to the states newly emerged from colonial 
status, the doctrine was regarded as removing the domestic jurisdiction 
restriction from any case involving non-self-governing territories and sys- 
tematic racial discrimination. In the recent past, reference to international 


21 McDougal and Reisman, loc. cit. 15. 

22 Thomas Buergenthal, ‘‘The United Nations and the Development of Rules Re- 
lating to Human Rights,’’ 1965 Proceedings, American Society of International Law 132, 

23 For fuller coverage of the development of the doctrine of international concern, 
see Lawrence Preuss, Article 2, Paragraph 7 of the Charter and Matters of Domestie 
Jurisdiction (1949); John M. Howell, ‘‘Domestic Questions in International Law,’? 
1954 Proceedings, American Society of International Law 90-99; John M. Howell, 
‘*The Commonwealth and the Concept of Domestic Jurisdiction,’’ 5 Canadian Yearbook 
of International Law 25-29 (1967); H. Lauterpacht, International Law and Human 
Rights 174, 176, 177, 178, 213-215 (1950); Fincham, op. cit. 113; Leland M. Goodrich, 
‘The United Nations and Domestic Questions,’’ 3 International Organization 27 (1949). 


1969] NOTES AND COMMENTS wii 


concern has declined as United Nations Members began to regard past 
declarations and resolutions as legally binding. By the time of the Rho- 
desian crisis, decision-making majorities seldom spoke of international 
concern as a basis for jurisdiction in the cases involving racial discrimina- 
tion and colonialism, preferring instead to advance Charter provisions 
and General Assembly declarations as sufficiently authoritative bases for 
international jurisdiction. 

The international concern that results from a present threat to the peace 
is more serious than the concern over a potential threat, but the latter is 
more far-reaching in the sense that it establishes international jurisdiction 
in situations in which it is less essential that international agencies 
become involved. A present threat to the peace makes available to inter- 
nationa] agencies the wide range of procedures in Chapters VI and VII 
of the Charter, if the problem does not arise in an alleged exercise of do- 
mestie Jurisdiction, and the enforcement measures of Chapter VII if it does. 
A declaration of a present threat to the peace suggests a pressing need for 
resolution of a problem. A finding of a potential threat to the peace has 
ordinarily accompanied plans for pacific procedures for settlement. Inter- 
national bodies are much more willing to declare a potential threat than a 
present threat, for the latter carries with it some suggestion that enforce- 
ment measures should be used. Since a finding of either situation estab- 
lishes jurisdiction, the most acceptable conclusion to be drawn when a series 
of resolutions on a problem ceases to use the terminology related to poten- 
tial threats and adopts the language of present threats is that the progres- 
sion is to make enforcement measures available or to inerease pressures for 
settlement rather than to re-establish international jurisdiction. 

The course of events that led to assumption of international jurisdiction 
in the Rhodesian crisis on the basis of established rules of law, rather than 
emergency powers, began with the well-known efforts to develop interna- 
tional authority over non-self-governing territories and human rights fol- 
lowing the San Francisco Conference. Initial reliance on the argument 
that violation of human rights or refusal to grant independence to colonies 
resulted in repercussions across international boundaries sufficiently grave 
to justify mternational jurisdiction began to give way to calls for inter- 
national promotion of independence of territories because they progressed 
more after independence.” Preambular paragraphs of the 1960 General 
Assembly Declaration on the Granting of Independence to Colonial Coun- 
tries and Peoples mentioned such Charter provisions as those on human 
rights, equal rights, and rights of self-determination of peoples, and noted 
that increasing conflicts resulting from denial of such rights constitute a 
serious threat to world peace, but the discussions on the resolution and 
its operative paragraphs emphasize Charter provisions imposing obligations 
on colonial Powers to end their control over non-self-coverning terri- 


24 See statements of the delegates of India, Iraq and Mexico in the 1005th meeting 
of the 4th Committee of the General Assembly (1960). 
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tories.’ A resolution of the following year said that failure to implement 
this Declaration was ‘‘creating an increasingly dangerous situation in many 
parts of the world which may threaten international peace and security.’’ *¢ 
Although the result could be a ‘‘major inclusive deprivation,’’ ?’ this tenta- 
tive language does not suggest immediacy. 

During its Sixteenth Session the General Assembly began a considera- 
tion of the status of Rhodesia which ended a year later in a resolution 
calling upon the United Kingdom to take initial steps toward the territory’s 
independence.” Although mention was made of the gravity of the situa- 
tion and the ‘‘drift toward upheaval and conflict,” this assumption of 
jurisdiction over the fortunes of the territory may not be based on either 
of the usual constructions of international concern. Trouble was not suf- 
ficiently imminent to fall into the category of potential threat nor was the 
term ‘‘potential threat’’ used. 

Through the device of recalling previous resolutions, the international 
organs maintained the basis of the original resolution on Rhodesia. In 
addition to this early basis for jurisdiction, reference was made to the 
danger to ‘‘peace and security in Africa and in the world at large,’’ ® 
‘‘the existing explosive situation,’’ *° and, finally, to a ‘“‘threat to interna- 
tional peace and security.” 3t In a resolution passed in the month preced- 
ing the Rhodesian declaration of independence, the General Assembly ex- 
pressed concern over the perpetuation of a minority rule which would be 
incompatible with the principle of equal rights and self-determination of 
peoples proclaimed in the Charter and the Declaration of 1960, called upon 
the United Kingdom to take all possible measures to prevent a unilateral 
declaration of independence, and, in the event of such a declaration, re- 
quested that the United Kingdom take all steps necessary to put an im- 
mediate end to the rebellion.2? Shortly before the declaration of inde- 
pendence, the Assembly referred to the increasing co-operation between 
Rhodesia, South Africa, and Portugal as a “threat to freedom, peace and 
security in Africa,” and called upon the United Kingdom to ‘‘employ all 
necessary measures, including military force’? to bring about the repeal 
of specified repressive measures of the Smith regime, suspend the 1961 
Constitution, and institute new constitutional arrangements on the basis 
of universal adult suffrage.** These statements on the gravity of the situa- 
tion do not follow a steady course toward disaster, nor should they, if 
potential threat to the peace ebbs and flows, but in this crisis the evalua- 
tion made of the immediacy and the seriousness of the situation generally 


25 A/Res. 1514 (XV), Dee. 14, 1960. While this note was at the galley stage, an 
excellent account of the lawmaking effect of General Assembly resolutions appeared. 
See Samuel A. Bleicher, ‘‘The Legal Significance of Re-Citation of General Assembly 
Resolutions,’’ 63 A.J.I.L. 444-478 (1969), especially the argument (pp. 470-475) in 
support of the conclusion that ‘‘ Resolution 1514 (XV) is as much a part of our inter- 
national law as any of the familiar traditional doctrines.’’ 


26 A /Res. 1654 (XVI), Nov. 27, 1961. 27 See note 17 above. 
28 A /Res. 1747 (XVI), June 28, 1962. 29 A/Res. 1755 (XVII), Oct. 12, 1962. 
30 A /Res. 1760 (XVII), Oct. 31, 1962, 31 A/Res. 1889 (XVIII), Nov. 6, 1963. 


32 A/Res. 2012 (XX), Oct. 12, 1965, 83 A/Res. 2022 (KX) Nov. 5, 1965, 
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skips the terminology of potential threats (which would imply jurisdiction 
under the doctrine of international concern) as it moves from the termi- 
nology of a situation the continuance of which is likely to endanger inter- 
national peace and security to a present threat to the peace. This suggests 
that the decision-makers were classifying the situation to conform to their 
chosen means of solution or the degree of pressure they sought to impose 
on the United Kingdom rather than to establish their jurisdiction by re- 
liance on the doctrine of international concern. Since the majority clearly 
assumed that the United Kingdom could act in Rhodesia without United 
Nations sponsorship and without a finding of a threat to international 
peace, and since the United Nations had already announced and repeatedly 
exercised its competence under Charter provisions to call upon the United 
Kingdom to move its colony toward independence, there was no jurisdic- 
tional reason for assessing the immediacy or the gravity of the situation. 

When the issue shifted from blocking Rhodesian plans for a declaration 
of independence to bringing pressure to defeat a form of government that 
the majority of United Nations Members found obnoxious, the question of 
jurisdiction was seldom mentioned. The General Assembly and the Se- 
curity Council immediately passed brief resolutions condemning the ‘‘uni- 
lateral declaration of independence made by a racist minority in Southern 
Rhodesia.’’** In a later resolution to institute severance of diplomatic 
and economic relations between Members and Rhodesia, and particularly 
to embargo shipments of oil and petroleum products to the latter, the 
Council determined that the situation resulting from the declaration of 
independence was ‘‘extremely grave’’ and that ‘‘its continuance in time 
constitutes a threat to international peace and security.’’**= -< 

In the following spring, the Council was in a mood to employ more effee- 
tive measures to stop the shipments of oil to a rebel government that had 
not collapsed as soon as expected. A resolution passed at the request of 
the United Kingdom determined that the situation resulting from supplies 
of oil which would enable the ‘‘illegal regime’’ to ‘‘remain longer in being”? 
would “‘constitute a threat to peace.” In addition to calling upon Portu- 
gal and all other states to divert oil destined for Rhodesia, the Council 
called upon the United Kingdom to use force if necessary, and empowered 
that government to arrest a tanker which was carrying a load of oil to be 
discharged at Beira, Mozambique, and pumped through the pipeline to 
Rhodesia.*¢ 

Members of the Council concerned themselves not with the Council’s 
jurisdiction but with whether that body would lend its prestige to the 
limited course proposed by the British or follow the demands of African 
delegations for a general use of force to topple the Smith government. 
The finding of a threat to peace was clearly to give force to the oil embargo 
rather than to establish that the question was not a domestic one.®’ 


34 A /Res, 2024 (XX), Nov. 11, 1965, and S/Res. 216, Nov. 12, 1965. 

35 Cited in note 14 above. 86 S/Res. 221, April 9, 1966. 

37 Efforts during ing the following months by the African states to broaden the Security 
Council call to use force in order to bring down the Smith regime failed. To the 
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In December, 1966, the Council extended its call for selective mandatory 
sanctions on critical commodities. At the suggestion of the United King- 
dom it specified that it was acting under Articles 39 and 41 of Chapter 
VII, which limit the Council to measures not involving the use of armed 
force. Noting that economic sanctions had failed to ‘‘bring down the 
racist regime,’’ the General Assembly in November of 1967 condemned the 
United Kingdom for failing to take. more effective measures, and called for 
the employment of all measures, including the use of force, to put an end 
to the Smith regime. After protracted consideration of the ineffective- 
ness of past measures, the Councilin May of 1968 reaffirmed its finding 
of a threat to international peace _and security and voted comprehensive 
mandatory economic sanctions.*°_— 

From the time of the adoption of the Declaration on the Granting of 
Independenee to Colonial Countries and Peoples until the most recent 
resolutions on Rhodesia, United Nations organs have acted as if they 
assumed that the status of non-self-governing territories is controlled by 
international rules. After the declaration of independence by the Smith 
regime on November 11, 1965, the additional factors of racial discrimina- 
tion by an undemocratic political system provided an atmosphere in which 
legalistic arguments against international jurisdiction received scant at- 
tention. The doctrine of international concern resulting from a potential 
threat to the peace is discernible in some of the statements regarding inter- 
national competence, but the repeated reliance on this emergency doctrine 
in a wide variety of cases since it was initiated in the Spanish case has 
diverted attention from the shift to a reliance on an established rule-of-law 
basis for jurisdiction in the Rhodesian case. 

In conclusion, the authors of the two articles under consideration in 
this comment overlooked a significant departure from the past Justification 
of international jurisdiction in a wide variety of cases that have come be- 
fore United Nations organs. The alternate possibilities of defeating do- 
mestic jurisdiction pleas by reliance on specific rules of international 
law or by emphasizing international concern for the international reper- 
cussions of a situation have been available since the League of Nations 
went into operation, with the former in the ascendancy until the resolution 
of the jurisdictional question in the case of relations between Members of 
the United Nations and Spain. The Rhodesian case may mark the be- 
ginning of a trend to return to a rule-of-law basis for jurisdiction. At 
the least it demonstrates an even heavier reliance on law than McDougal 
and Reisman suggest in their article.4t While the doctrine of interna- 
tional concern accommodates rapid development of international institu- 
tions by decision-making majorities, salutary stability of the law is sug- 


objection of some delegates that the Assembly should not vote to use force, that body 
passed a resolution in November calling upon the United Kingdom to use force ‘‘in the 
exercise of its powers as the administering power, to put an end to the illegal racist 
minority regime.’’ (A/Res. 2151, Nov. 17, 1966.) 
38 §/Res, 232, Dec. 16, 1966. 89 A/Res. 2262 (XXII), Nov. 3, 1967. 
408/Res. 253, May 29, 1968. “7 41 McDougal and Reisman, loc. cit. 5, 
ITE EEN OT 
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gested when this emergency-powers justification is supplanted by new con- 
sensus on international rules. The extension of this consensus to other 
doubtful areas of jurisdiction remains to be assessed, for this case only 
demonstrates that the world community no longer regards the establish- 
ment of a racist state out of a colonial territory as a question for the ex- 
clusive decision-making of the élites in that area. 

The McDougal-Reisman article refers to the development of international 
law on human rights, but underemphasizes it. ‘‘In terms of substantive 
merits,” the authors conclude, 


the decision realistically recognizes that in the contemporary world, 
international peace and security and the protection of human rights 
are inescapably interdependent and that the impact of the flagrant 
deprivation of the most basic himan rights of the great mass of the 
people of a community cannot possibly stop short within the terri- 
torial boundaries in which the physical manifestations of such depriva- 
tions first occur, In terms of the constitutive limitations established 
by the Charter, the fact that the situation in Rhodesia has been authori- 
tatively found,to constitute a threat to international peace makes 
irrelevant all conceptions of ‘‘domestie jurisdiction’’.. ., .*° 


International peace and human rights are interdependent in the con- 
struction of the doctrine of international concern, but a changing world 
community does not make them ineseapably so. If the decision-makers 
based their jurisdiction on this inescapable interdependence, they were 
careful to hide that relationship, for assumption of jurisdiction came be- 
fore a threat to the peace (potential or present) was declared. When a 
present threat was declared, the relationship of peace and human rights 
ceased to be an important factor. A present threat to peace, whether 
under Article 11 of the Covenant or Chapter VII of the Charter, removes 
any matter (not just those matters which precipitate major inelusive 
deprivations) from domestic jurisdiction. 

A point of secondary significance arises from the emphasis in the Me- 
Dougal-Reisman article on Security Council action and from emphasis in 
their discussion of that action on resolutions declaring the situation a threat 
to the peace. Under a strict construction of the exception at the end of 
Article 2, paragraph 7, this would not fully support the Council’s resolu- 
tions which are based on a threat to the peace and which eall for pro- 
cedures of settlement that are short of enforcement measures under 
Chapter VII. Furthermore, opponents of General Assembly involvement 
with threats to the peace could argue that, in the absence of an international 
rule upon which to base international jurisdiction, none of the many Gen- 
eral Assembly resolutions was valid, a proposition that would probably be 
most acceptable to those who made the statements which appear to have 
provoked the MeDougal-Reisman article in the first place. 

To the limited and secondary extent to which ‘‘international concern’? 
may have been expressed to establish jurisdiction in early resolutions on 
Rhodesia, it was not, as the McDougal-Reisman article suggests, in terms 


42 Ibid. 18-19. ~~ | 
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of a finding of a present threat to the peace which activates the exception 
at the end of Article 2, paragraph 7. It was in terms of a potential threat, 
which authorizes peaceful procedures for settlement. Tt does seem that 
international organs sometimes do not clarify jurisdictional questions until 
they vote on a resolution (a resolution passed implies a finding of compe- 
tence), but to suggest that the General Assembly and Security Council did 
not clear up this question until they finally declared the worsening situa- 
tion in Rhodesia a threat to the peace is to raise doubts regarding compe- 
tence which the decision-makers never seemed to have. 


JOHN M. HOWELL 
Dean of the Graduate School 
East Carolina University 


Optional Succession to Treaties by Newly Independent States 


With the large number of new states created in the first half of this 
decade, a great deal of attention has recently been paid to the rules re- 
lating to state succession to treaties. It had long been the rule that states 
formed as the result of a successful revolt or declaration of independence 
started life with a clean slate, at least as far as ‘‘personal’’ treaties were 
concerned! As late as the early nineteen sixties it appeared that the 
clean-slate doctrine still obtained. Nevertheless, an examination of the 
practice prior to that time indicated substantial conflicts: one could only 
say that the practice was inconsistent.® 

Although recent practice on the part of the newly independent states 


1J. Brierly, The Law of Nations 186 (4th ed., 1949); A. Keith, The Theory of 
State Succession with Special Reference to English and Colonial Law 19-20 (1907); 
D. P. O'Connell, The Law of State Succession 32, 33 (1956); Hershey, ‘‘The Succes- 
sion of States,” 5 A.J.I.L. 285, 291-292 (1911); Lester ‘‘State Succession to Treaties 
in the Commonwealth,’? 12 Int. and Comp. Law Q. 475, 477 (1963). Cf. O’Connell, 
‘(Independence and Succession to Treaties,’? 38 Brit. Yr. Bk. Int. Law 84, 85 
(1963). The term ‘‘ ‘personal’ treaties’? is used here to mean treaties other than 
those dealing with real or territorial rights. Treaties dealing with territorial rights, 
such as boundary treaties and treaties imposing servitudes on territory, are often called 
‘í dispositive’? or ‘‘localized’’ treaties, These writers recognized that an exception 
to the clean-slate doctrine for so-called dispositive or localized treaties existed. See, 
€g., Brierly, cited above, at 137. On the other hand, Lord MeNair has written that 
dispositive treaties ‘‘create, or transfer, or recognize the existence of, certain permanent 
rights, which thereupon acquire or retain an existence and validity independent of the 
treaties which created or transferred them. ...’? McNair, The Law of Treaties 256 
(1961) (emphasis McNair’s). Because of the problems createcl by executory rights 
and duties often embodied in boundary treaties, it would appear to be better to divorce 
the question of succession to territory from the problems of succession to treaties. Cf. 
Lester, cited above, at 503. 

21 D. P. O’Connell, International Law 427 (1965); McNair, note 1 above, at 601; 
Lester, note 1 above, at 476, 479-480. 

20’Connell, ‘‘Independence and Suecession to Treaties,’’? note 1 above, at 85; 
O'Higgins, ‘‘Trish Extradition Law and Practice,’’? 34 Brit. Yr. ‘Bk. Int. Law 274, 299 
(1958). Cf. R. deMuralt, The Problem of State Succession with Regard to Treaties 
140-141 (1954). 


1969] NOTES AND COMMENTS 783 


reveals a substantial amount of continuity,* some states have made it clear 
that they intend to pick and choose the treaties that will remain in force.® 
Even where the practice shows that a treaty has been continued in force, 
however, it is necessary to consider the degree of free choice exercised by the 
states involved before concluding whether the practice supports a rule of 
succession to treaties. Instances of succession are often manifested by a 
positive statement of the new state to the effect that the treaty survives.® 
There does not seem to be a recent case in which a newly independent 
state has been held, without its consent, to the terms of a treaty formerly 
applied to its territory. Consequently, the most that can be said is that 
states may succeed to treaties where they desire to do so. Although less 
attention has been paid to the position of older states that are parties to 
the relevant treaties with the former colonial Powers, fairness also re- 
quires that treaties would not remain in force between them and the new 
state in the absence of their consent. 

Faced with the fact of some continuity in the midst of conflicting prac- 
tice, it is not difficult to understand the appeal of a rule of optional suc- 
cession to treaties. The demands of world politics and the concept that 
treaties embody obligations freely undertaken make it difficult to bind 
new states to treaties applied to their territory before independence. At 
the same time, in many cases both the old and the new states would like to 
continue the old treaties in force, at least until such time as new treaties 
on the same matters can be negotiated. The concept of optional succes- 
sion allows the new states the full freedom of their independent status and 
permits older states to decide whether they wish to maintain the same 
treaty relations with each new state as they did with the former colonial 
Power in respect of the territory of the new state. At the same time, 
optional succession permits continuity by permitting the continuance of 
old treaties without any gap im their effect after independence. Thus, it is 
not surprising that a committee of the International Law Association, set 


42 D. P. O’Connell, State Succession in Municipal Law and International Law 114, 
134 (1967). ‘‘Continuity’’ is used here to mean succession in the sense of continuing 
treaties which had been applied to the territory of the new state by the former govern- 
ing Power without any interruption in their effect and, in theory, by the application 
of a rule of customary international law providing for their continued effect. It is 
assumed throughout this comment that succession, whether it be optional or otherwise, 
can take place only with respect to a treaty which had applied to the territory of a 
new state prior to its independence. 

5 Ibid. at 116-117. Most noticeable among the states which adopted a selective policy 
were Tanzania (then Tanganyika) and Uganda. For texts of their respective state- 
ments concerning their policies with regard to treaties, see United Nations, Materials 
on Succession of States 177-180 (Doc. ST/LEG/SER.B/14 (1967)). See also note 13 
below. 

6 See, e.g., 2 D. P. O'Connell, State Succession, note 4 above, at 114; United Nations, 
note 5 above, at 216-217, 218, 224, 233. O'Connell indicates that the United States 
generally does not consider an old treaty in force with a new state in the absence of a 
devolution agreement or some other notification by the new state that it desires to 
continue the treaty in force. O’Connell, ‘‘Independence and Succession to Treaties,’’ 
note 1 above, at 125. See also Bevans, ‘‘Ghana and United States-United Kingdom 
Agreements,’’ 59 A.J.I.L. 93, 96-97 (1965). 
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up to deal with the problem of state succession, formulated a rule of 
optional succession to treaties.’ 

The concept that a newly independent state has a right to choose 
whether it will continue to be bound by a treaty is not entirely new. 
After Ireland’s independence, its Minister of External Affairs stated in 
the Irish Parliament that: 


The present position of the Irish Free State with regard to treaties 
and conventions concluded between the late United Kingdom and other 
countries is based upon the general international practice in the matter 
when a new State is established. When a new State comes into ex- 
istence, which formerly formed part of an older State, its acceptance 
or otherwise of the treaty relationship of the older State is a matter 
for the new State to determine by express declaration or by conduct 
(in the case of each individual treaty) as considerations of policy 
may require... ° 


7 International Law Association, Committee on the Succession of New States to the 
Treaties and Certain Other Obligations of Their Predecessors, ‘‘Interim Report of the 
Committee to the Buenos Aires Conference’’ (1968) (Mimeographed). The rule of 
succession to treaties for newly independent states is contained in draft resolution 1 
and reads as follows: 


‘1. Unless the treaty otherwise provides, a State on attaining independence may 
invoke and may have invoked against it a treaty which was internationally in force 
with respect to the entity or territory corresponding with it prior to independence 
if: 

a. The newly independent State has been notified or otherwise knows that the 
treaty has been internationally in force with respect to the entity or territory 
corresponding with it prior to independenee, and 

b. (i) The newly independent State and the other party or parties have expressly 
agreed to be bound by the terms of the treaty; or 
(ii) the newly independent State and the other party or parties have applied 
the terms of the treaty inter se; or 
(iii) in the case of a bilateral treaty, neither the newly independent State nor 
the other party has declared, within a reasonable time after the attaining of 
independence, that the treaty is regarded as no longer in force between them, or 
(iv) in the ease of a multilateral treaty, the newly independent State has not 
declared, within a reasonable time after the attaining of independence, that 
the treaty is not in force with respect to it.’’ 


The text of this resolution was adopted by the International Law Association at its 
Fifty-Third Conference in Buenos Aires in September, 1968. See U.N. International 
Law Commission, Second Report on Succession in Respect of Treaties 8 (Sir Humphrey 
Waldock, Special Rapporteur), U.N. Doe. A/CN.4/214 (1969). At the same time the 
International Law Association adopted all but one of the Committee’s other draft 
resolutions on state succession. Ibid. The texts of the resolutions adopted are set forth 
in the Second Report on Succession in Respect of Treaties. Ibid. at 8-10. 

8 Parliamentary Debates: Dail Eireann, Off. Rep. Vol. 48, cols. 2058-2059 (1933), 
quoted by O’Higgins, note 38 above, at 297. The statement also mentioned that the 
Irish practice had been to continue commercial and administrative treaties of the 
United Kingdom in force until new agreements could be concluded. McNair also 
quotes the statement and says ‘‘This statement of opinion is believed to be substantially 
correct.’’ McNair, note 1 above, at 641. This is not the only indication of the ex- 
istence of a rule of optional suecession. For example, Indonesia is reported to have 
told the United Kingdom in 1961 that the only old U.K.-Netherlands treaties which 
were still in foree were those that either the Indonesian or United Kingdom Govern- 
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Professor O’Higgins, who made a study of the status of extradition treaties 
of the United Kingdom that had applied to Ireland before its independence, 
discusses replies to inquiries addressed to diplomatic representatives of 
states which had extradition treaties with the United Kingdom prior to 
Ireland’s independenee.® Among the replies were two that indicated the 
existence of the concept of an option with regard to succession to treaties. 
Switzerland informed Professor O’Higgins that a new state is bound to 
treaties formerly applied to it ‘‘only when it has made an express declara- 
tion to this effect.” 1° The Dutch authorities stated that ‘‘[t]he continua- 
tion of such treaties is, in the first place, dependent upon the wishes of the 
new state.’’ 1 

Ideally, under optional succession, a clear position with regard to each 
treaty formerly applicable to the territory of the new state would be taken 
within a short time after independence. With regard to multilateral 
treaties, the depositary would be notified of the position and inform the 
parties to the agreement. With regard to bilateral treaties, an exchange 
of notes would be concluded with each concerned state setting forth the 
position regarding each treaty. It should then be possible to compile a 
list in respect of each new state which would indicate clearly which treaties 
continued in force. In that way treaty disputes would not be complicated 
by difficult questions of succession. But in practice states cannot be ex- 
pected to be so efficient. While, no doubt, efforts will be made to deal 
with the problem of the old treaties, for a variety of reasons there will 
probably be pre-independence treaties about which new states have taken 
no position long after independence. Consequently it would be desirable 
to have a rule with regard to whether such treaties remain in force or are 
regarded as having lapsed. 

It could be provided that a state succeeds only to those treaties to which 
it formally declares it wishes to succeed, provided that the other states 
concerned agree. This amounts to an opting-in formula, and would re- 
quire a new state to act affirmatively within some period after independence 
to keep an old treaty in force. Lacking affirmative action, agreed to or 
acquiesced in by the old states concerned, the treaty would be deemed to 
have lapsed at independence. On the other hand, it could be provided that 
all treaties that formerly applied to a new state and of which the new 
state has cognizance, continue to apply to the new state unless, within 


ment had expressly desired to keep in force with the agreement of the other. United 
Nations, note 5 above, at 186. 

®O’Higgins, note 3 above, at 299, 306-311. Three states had no opinion on the 
matter, five states seemed to believe that the treaties were not applicable to the Irish 
Republie, three states thought that the treaties remained in force vis-d-vis the Irish 
Republic, one state had denounced the treaty with regard to Ireland, and two states, 
Switzerland and The Netherlands, felt that the continued application of the treaties 
was dependent on a declaration by Ireland. Ibid. at 299. 

10 Statement from appropriate Swiss authorities contained in letter from Swiss Vice 
Consul, Dublin, June 27, 1957 (translation), quoted by O’Higgins, note 3 above, at 311. 

11 Reply of the appropriate Dutch authorities in letter from the Netherlands Minister, 
Dublin, July 16, 1958, quoted by O’Higgins, note 3 above, at 310. 
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some period after independence, it formally declares that any or all of 
those treaties ceased to apply upon independence. This amounts to an 
opting-out formula under which succession becomes the rule subject to the 
exception that a new state has a right to opt out of treaties formerly ap- 
plied to its territory. Although often overlooked, as already mentioned, 
presumably the old states, even under this rule, would also have an option. 
The I.L.A. committee adopted the opting-out version of the rule.!? 
Regardless of which formula eventually is adopted, new states, it is 
hoped, would continue to follow the practice of applying the provisions of 
old treaties on the basis of reciprocity for a designated interim period after 
independence. The practice, begun by Tanzania (then Tanganyika), is 
effected by means of a declaration by the new state in which it preseribes 
the length of the interim period and undertakes to continue to apply the 
applicable treaties on the basis of reciprocity. During the interim period 


12 International Law Association, note 7 above, at draft resolution I. 

18 See declarations of Tanzania and Uganda in United Nations, note 5 above, at 
177-180. Both declarations provide that the terms of applicable bilateral treaties 
would be applied on the basis of reciprocity for a stated interim period. Both countries 
expressed the hope that during that period agreement could be reached with the states 
concerned on the continuance or modification of such treaties. As to the status of the 
treaties after the interim period, the language of the declarations differed somewhat. 
Tanzania’s declaration provided that the Government, at the end of the interim period, 
would ‘‘regard such of these treaties which could not by the application of the rules 
of customary international law be regarded as otherwise surviving, as having termi- 
nated.’?’ Uganda’s declaration provided that at the end of the interim period the 
Government would ‘‘regard such treaties, unless they must by the application of the 
rules of customary international law be regarded as otherwise surviving, as having 
terminated.’?’ While the phrasing differs, the practical effect of each declaration 
would seem to be the same, namely, that treaties to which the country sueceeds under 
international law would continue to apply. Tanzania has interpreted the provision 
in its declaration to mean that all personal treaties lapsed after the interim period, 
while boundary and communications treaties (regarded as real treaties) have continued 
by virtue of succession. 2 D. P. O’Connell, State Succession, note 4 above, at 116. 
A more significant difference betweeen the two declarations arises in connection with 
multilateral treaties. Uganda’s declaration purports to apply equally to multilateral 
treaties, while Tanzania’s declaration specifically exeludes multilateral treaties from 
the provisions applicable to bilateral treaties. Both declarations do say that the terms 
of multilateral treaties would be applied on the basis of reciprocity during the interim 
period and, also, that during that period the governments would seek to notify the 
depositary of the steps they wished to take with regard to each multilateral treaty. 
The steps mentioned are ‘‘confirmation of termination, confirmation of succession or 
aecession.’’ Thus, during the interim period, there seems to be little practical difference 
between the declarations. In the case of Tanzania’s declaration, however, it appears 
that multilateral treaties are excluded from the effect of the statement that treaties will 
be regarded as having terminated if they ‘‘could not by the application of the rules of 
customary international law be regarded as otherwise surviving... .’’ After the in- 
terim period, therefore, any implication that treaties surviving under customary inter- 
national law would not be regarded by Tanzania as having terminated, does not appear 
to apply to multilateral treaties. Another difference is in the length of the interim 
period. Tanzania’s declaration provided for an interim period of two years, while in 
Uganda’s case the period was only a little over a year (Oct. 9, 1962, to Dec. 31, 1963). 
Uganda’s declaration did make reference, however, to ‘‘any subsequent extension of 
the period which may be notified in like manner.’’ In fact Uganda did extend the 
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new states have the opportunity to study the old treaties, while at the same 
time relations dependent on the old treaties can be maintained through 
mutual agreement of the states concerned. Since application of the terms 
of old treaties during that period is only provisional, no state would be 
prejudiced in its decision about the permanent continuation of an old 
treaty. While the need for such an interim period of provisional applica- 
tion is most apparent in the case of the opting-in formula, the interim 
period is also important under the opting-out formula. Under one version 
of the latter formula, application of the treaty by the new state would 
mean that succession took place and any later decision to opt out would 
be precluded.‘* Thus, provision should be made for an interim period 
under an opting-out as well as under an opting-in formula so that states 
may temporarily apply the terms of old treaties before they have made a 
decision on how to exercise the option. Without such an interim period 
a new state might be reluctant to apply the terms of a treaty if it had not 
given proper study to it, to avoid precluding a decision against its con- 
tinuance. 

Were either formula incorporated into international law, it would appear 
possible for a new state to reject it and legally adopt the other formula 
by means of a blanket declaration. Thus, it may well be better for scholars 
to refrain from proposing any principle of opting-in or opting-out, and to 
propose only a rule of optional succession to treaties, leaving it to the 
states concerned to declare whether they wish to exercise their option by 
opting in or opting out. In such a way the practice which has become 
prevalent would be reflected, and flexibility would be preserved. Never- 
theless, academic discussion of whether opting-in or opting-out would be 
the best rule is useful because governments may wish to draw on the well- 
informed conclusions of legal scholars in deciding which course to follow. 
Furthermore, rules must be formulated to deal with cases in which no 
declaration has been made. 

In considering the nature of the option, one cannot neglect the fact 
that the need for a firm rule of succession to treaties stems partially from 
certain constitutional requirements of municipal law for the conclusion of 
treaties. Where particular procedures for the conelusion of treaties must 


period for another year, but not until after the original period had expired. See ibid. 
at 120. 

For a discussion of some of the practice under these declarations, see ibid. at 116-119. 
For an interesting discussion of some of the treaties involved in the case of Tanzania 
and some of the attitudes of a new state towards succession, see Verbit, ‘State Sac- 
cesion in the New Nations,’’? 1966 Proceedings, American Society of International 
Law 119. 

14The I.L.A. Committee’s draft resolution 1 provides that, although a new state 
may opt out of a treaty, it is prevented from doing so if it has already applied the 
treaty. See note 7 above. The language of the draft at par. 1(b)(ii) is in terms 
of application by ‘‘the newly independent State and the other party or parties... 
inter seé....’’ Thus, insofar as the old state might have an option, it too would be 
precluded from exercising it after applying the terms of a treaty. In the ease of 
multilateral treaties, the draft, at par. 1(b) (iv), provides for an option only on the 
part of the newly independent state, 
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be followed, the continuation of a treaty that might be considered to have 
lapsed under international law raises questions as to the validity of such 
continuation if those procedures are not followed. The enunciation of a 
rule of optional succession would provide convincing evidence that the 
continuance of treaties following a state’s independence is, under interna- 
tional law, the continuance of an old treaty rather than the conclusion of 
a new treaty. To some extent it might be argued that there would be a 
better chance of avoiding this constitutional problem under the opting-out 
formulation of the rule than under the opting-in formulation. Under 
opting-out it can be considered that the treaty continues unless the option 
is exercised. Under opting-in, since the treaty does not continue unless 
the option is exercised, it might look as if the treaty has lapsed even in 
cases where the option is exercised. 

In the first place, such a view neglects an essential element of optional 
succession, namely, the interim period. During the interim period, under 
the opting-in formulation the old treaties are applied temporarily and are 
not without effect.” Consequently during the interim period under the 
opting-in formulation, the treaties can be considered as provisionally in 
force, and conceptually there is no need to consider them as having lapsed. 
As already mentioned, the interim period should also apply under the 
opting-out formulation in order to permit application of the terms of the 
old treaties without prejudice to later exercise of the option. Thus the 
status of the treaties is not very different under either formulation during 
the interim period. 

In the second place, rules of international law should not be formulated 
for the main purpose of avoiding problems in municipal law. If, for ex- 
ample, a constitution requires legislative approval of a new treaty, the 
concept of a ‘‘new treaty’’ should not be manipulated for the purpose of 
avoiding reference to the legislature. Rather rules of international law 
should be enunciated in the light of practice and considerations of diplo- 
macy and international relations. While considerations of municipal law 
cannot be neglected, principles of international law should be enunciated in 
the light of all the relevant considerations. It is these considerations which 
should be examined in choosing between the opting-in and opting-out 
formulations of optional succession. 

To begin with, the interests of third parties must be considered in 
evaluating the relative merits of the opting-in and opting-out versions of 
the rule of optional succession. This may not be as important with 
regard to those multilateral treaties which provide for accession by a 
broad class of states including the new states concerned. Presumably, 
since the parties had agreed to permit accession by the new states, they 
have no objection to those states becoming parties to the agreement. Even 
with regard to such treaties, however, because succession would be retro- 
active to the date of independence and accession usually does not take 
place until a specified time after notification, it is possible that a party 


15 See declarations of Tanzania and Uganda, United Nations, note 5 above, at 177- 
180. 
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might object to succession. Furthermore, there are also multilateral 
treaties to which the newly independent states could not succeed. Some 
of these are between small groups of states and may not be the type, by 
reason of their subject matter, to which it would be appropriate for new 
states to succeed. Others are more general and could easily include the 
newly independent states. Whether it would be open to a new state to 
succeed to a multilateral treaty may depend not only on whether the treaty 
had formerly been applied to its territory, but also on interpretation of 
the treaty as to whether its application must be limited to particular 
political entities. Im any event, where it would be open to a newly inde- 
pendent state to opt to succeed to a multilateral treaty, the parties to the 
treaty should have the right to opt not to be bound by the provisions of 
the treaty with regard to the newly independent state.* Under the 
opting-in formula, a party to a multilateral treaty may make an objection 
at the time a declaration of continuity is deposited and circulated. Under 
the opting-out formula it is possible that no such opportunity would arise. 
Silence on the part of the new state would mean that the treaty continues 
to apply. Thus, the opting-out formula might well put an undue burden 
on every state to examine multilateral treaties upon the birth of each new 
state without any notification by the depositary, and it may well result 
in unwanted and unknown treaty relationships. 

In the case of bilateral treaties, the problem is more important. Be- 
eause of the nature of bilateral treaties, states are usually much more con- 
cerned about which states are in bilateral treaty relationships with them 
than in multilateral treaty relationships. Before finding themselves in a 
bilateral treaty relationship with a new state, old states should have due 
notice. Although a state could probably ascertain with relative ease most 
of the treaties that applied to any new state, the opting-out formula deals 
with the overlooked treaty as well as with treaties in respect of which 
silence has been mamtained intentionally. Before being held to an agree- 
ment with a new state, an old state should at the least have some sort of 
specific notice as to each treaty to be continued in force, and the op- 
portunity to object to its continuance. The opting-in formula makes ade- 
quate provision for due notice to third states. The opting-out formula 
may well result in third states unknowingly finding themselves in a treaty 
relationship they did not want with a new state. 


16 The I.L.A. Committee’s draft, note 7 above, at par. 1(b) (iv), gives only the 
newly independent state the option not to be bound by multilateral treaties. This 
seems unfair. Although it may seem awkward to have some parties to a multilateral 
treaty not bound at all by the treaty to certain other parties, such a solution seems 
better than forcing parties into a treaty relationship with a state in respect of which 
they did not freely undertake to be bound. Of course, where the multilateral treaty 
permits accession by the newly independent state whose succession was objected to by 
one of the parties, it should be possible for the confirmation of succession to be treated 
ag an accession with respect to the objecting state. Admittedly the mechanics of this 
solution may present a problem, somewhat similar to the problem with reservations, 
that will have to be worked out. But it seems better to have this problem, than to 
foree an objecting state into a treaty relationship that it has not undertaken and 
wishes to avoid. 
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A related difficulty with the opting-out formula is the resulting lack of 
clarity. Under the opting-in formula, at the conclusion of a period after 
independence, positive action evidenced by written documents will have 
been taken with regard to all treaties that are to survive. Under the 
opting-out formula the only clear aspect is the list of treaties that will not 
continue in force. Treaties with regard to which nothing has been said 
remain in force; the ‘‘forgotten’’ treaty becomes important and survives. 
Later on a state may ‘‘discover’’ the forgotten treaty and attempt to 
utilize it in a dispute. In such a case the party might claim a treaty was 
not applicable prior to independence and thereby raise an additional dis- 
pute at the very time of the controversy. 

Furthermore, because it would be grossly unfair to continue treaties 
in force which were unknown to the new state, the opting-out formula 
must require that only those treaties of which the new state had knowledge 
survive. Thus, the question of what constitute knowledge arises. Does 
knowledge mean that a government is presumed to know every paragraph 
of every treaty listed by the former colonial Power as having been applied 
to the new state? Rather it would seem more sensible to require such 
close study only where it was positively desired to keep a treaty in force. 
To require a careful reading of every treaty at the peril of a government 
involved in all the problems entailed by being a new state is an undue 
burden. While a new country should be encouraged to study all treaties 
formerly applied to it, it should only be bound by those which it actually 
studied and chose to continue in force. 

It must be remembered that the present treaty system is based upon 
obligations freely undertaken. To force adherence to obligations on the 
ground that they are embodied in applicable treaties when, in fact, those 
obligations were not freely undertaken by a state, would weaken the treaty 
system rather than preserve continuity. New states generally seek to 
become co-operative members of the international system, but to impose 
obligations on them is inconsistent with their new independence and would 
cause them to question the system itself. Insofar as the opting-out formula 
will have any effect at all, it is likely to impose on a new state obligations 
about which it did not know, or, if it results in benefits to the new state, 
it may well be imposing obligations on an old state which the old state 
did not freely undertake with regard to the new state. 

Furthermore, at a time when a new state is seeking to become a re- 
sponsible and co-operative member of the international community, it is 
unfair to impose upon it the burden of having to declare the nullity of 
treaties.” Such an action may well be interpreted in many circles as a 
denunciation of treaties and equivalent to the denunciation of obligations 
freely undertaken. Rather, it would seem preferable to let the new state 
declare that in its desire to preserve continuity it wishes to continue in 
force certain treaties which would otherwise have lapsed upon its inde- 
pendence. Such an act is positive and co-operative. It is also closer to 
the real facts of the situation. Treaties remain agreements voluntarily 


17 Cf. Verbit, note 13 above, at 121-122. 
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made by states in order to facilitate relations between them. A rule of 
law which seeks to impose treaty obligations is inconsistent with the 
present treaty system insofar as it imposes obligations which are not 
freely undertaken. i 

Many people might prefer a different system. Some scholars may feel 
that by enunciating a stricter rule of obligation, they will make that rule 
part of international law. Such a feeling runs contrary to the present 
international system which leaves states sovereign, except insofar as they 
have freely agreed to give up their sovereignty by agreement or are re- 
strained by general customary rules applicable to all states. To single 
out new states and impose upon them obligations not the subject of custom- 
ary rules applicable to all states, but resulting from treaties only, is to 
discriminate against new states. Such discrimination will only engender 
suspicion of international law; it is more likely to destroy than to build. 
Although the differences between the opting-out and opting-in formula- 
tions of the optional succession rule are not great in practice, the opting- 
out formula tends to be an expression of the desire to impose on new 
states obligations which are embodied in treaties and are not generally 
applicable to all states as rules of customary law. In this respect the 
opting-in theory, which insures that only those treaty obligations freely 
undertaken will be binding on new states, seems a much better formula, 
and in the long run the rule more likely to contribute to the growth of 
international law. 

JONATHAN MALLAMUD 


Final Settlement of the Pious Fund Case 


The case of the ‘Pious Fund for the Californias,” a controversy between 
the United States and Mexico which began shortly after the 1846-1848 war 
between those two countries and which was twice referred to international 
tribunals, has now been brought to a final settlement. 

The Pious Fund originated in donations to the Society of Jesus made 
by Spanish Catholics in Mexico during the late 17th and early 18th 
centuries to be used for the spread of the Catholic faith in the Californias. 
The Society was expelled from Spanish dominions in 1767 and the ad- 
ministration of the endowment was taken over by the Spanish Crown and, 
later, by the Mexican Government. When ‘‘the Californias’’ were severed 
by the Treaty of Guadalupe Hidalgo in 1848, the Archbishop of San 
Francisco and the Bishop of Monterey, representing the Catholic Church 
in what was now the American part of the Californias, demanded a pro- 
portionate share of the income of the Fund. This was refused by Mexico. 
On July 4, 1868, a convention was entered into by the two countries 
establishing a Mixed Claims Commission to hear and decide all claims 
against each of the governments which had arisen since 1848.2 The two 


157 Dept. of State Bulletin 261 (1967). 
215 Stat. 679; Scott, The Hague Court Reports 12 (1916). 
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national Commissioners were unable to agree on the Pious Fund Claim ° 
and, in accordance with the provisions of the convention, the claim was 
referred to the umpire, Sir Edward Thornton. On November 11, 1875, 
he decided the case in’ favor of the American claimants and awarded them 
$43,050.99 (Mexican) a year for 21 years (1848-1869), a total of 
$904,070.79 (Mexican) .* 

The Mexican Government paid the amount of the award but asserted 
that this extinguished the claim and refused to make any further pay- 
ments. On May 22, 1902, the two governments entered into a compromis ® 
providing for arbitration pursuant to the 1899 Hague Convention for the 
Pacific Settlement of International Disputes. The Arbitration Tribunal, 
consisting of five European members of the Permanent Court of Arbitra- 
tion, decided the case on October 14, 1902. It held that the Thornton 
decision was res judicata; that Mexico must pay the United States an 
amount equal to the annual payments for the period from February 2, 
1869, to February 2, 1902; and that Mexico must pay the United States 
$43,050.99 (Mexican) on February 2, 1908, and annually thereafter in 
perpetuity.” 

Mexico paid the arrears awarded and paid the annuity through 1914. 
It then stopped payment until 1966 when it paid the annuity for that 
year. On August 1, 1967, the United States and Mexico, by an exchange 
of notes, agreed that Mexico would pay to the United States something 
over eight million pesos in discharge of the overdue annuities; and 
717,518.03 pesos as a lump sum representing the capital necessary to 
provide the annuity at 6% per year; and that the United States would 
consider these payments ‘‘the definitive settlement, payment, and dis- 
charge of the claim known by the name of ‘Pious Fund of the Cali- 
fornias.’’’® So ends, on a friendly basis, like its companion controversy 
involving the Chamizal,® a dispute dating back well over a century and 
which, in its course, established the rule that res judicata is a principle of 
international law;?° determined that the principle of prescription related 
exclusively to the civil law and could not be applied to an international 


8 Scott, op. cit. note 2, at 17 and 22, for the opinions of the American Commissioner 
(Wadsworth) and the Mexican Commissioner (Zamacona), respectively. 

4 Ibid. at 48. 

5 Ibid., at 7; 2 AJI.LL. 893 (1908); 32 Stat. 1916. 

632 Stat. 1779. The Pious Fund Arbitration was the first instance in which two 
nations had recourse to the provisions of this new convention. Penfield, ‘‘The Attitude 
of American Countries Toward Arbitration,’’ 1915 Proceedings, American Society of 
International Law 40, 47-48. 

72 A.J.I.L. 898 (1908); Scott, op. cit. note 2, at 3. 

818 U. S. Treaties 3266; T.LA.S., No. 6420. 

915 U. S. Treaties 21; T.I.A.8., No. 5515. 

10 Opinion of the Tribunal, 2 A.J.I.L. 898, 901 (1908); Scott, op. cit. note 2, at 6. 
Remarks of Willard B. Cowles, 1936 Proceedings, American Society of International 
Law 52 and 53. 
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dispute; 74 and elicited recommendations with respect to the procedure to 
be followed by the Permanent Court of Arbitration. 
= Howard 8. Levie 
Saint Louis University Law School 


Report of the Advisory Committee on “Foreign Relations” 


The publication of Foreign Relations has been slipping chronologically 
ever since World War II. In 1962 this Committee recommended that the 
slippage be held at not more than 20 years. During the last seven years, 
the series has actually fallen back to 23 years behind the dates of the 
documents. Unless something is done about it, this gap will steadily 
lengthen toward 25 and even 30 years, despite the best efforts of the 
Historical Office. A number of reasons appear to conspire to this end: a 
shortage of historian-compilers in the Historical Office, very slow clearance 
procedures, uncertainties and delays in contracting-out procedures for 
editing, among others. In the Committee’s view, these problems are quite 
soluble with very little cost and effort. While cognizant of budgetary and 
related difficulties, the Committee believes that, underlying these, there 
has been perhaps less appreciation in the Department than there should be 
of the importance of the early publication of Foreign Relations. 

This series, in our view, is an opinion-molder of no little importance, 
particularly in the area of major international political affairs. If the 
20-year rule were actually being applied, for example, this year would 
have witnessed the publication of the year 1948, recording in significant 
detail Soviet pressures on Czechoslovakia and Yugoslavia. Publication 
several years ago of the 1945, 1946 and 1947 volumes might have thrown 
into sharper relief some of the recent writings of historians of the origins 
of the Cold War, ‘‘revisionist’’ or otherwise. The Committee believes that 
a fuller appreciation of the contemporary significance of earlier publica- 
tion of Foreign Relations might well provide a climate of opinion within 
the Department which would be more benign to the Historical Office’s 
problems of manpower, clearance, and editing. 

STANLEY D. METZGER 
Charman, 
Advisory Committee on *‘Foreign Relations” 


Former À.S.I.L. Presidents Named for High Offices 


Honorable John R. Stevenson, former President of the American So- 
ciety of International Law, has taken office as Legal Adviser of the De- 


11 Opinion of the Tribunal, 2 A.J.LL. 898, 901 (1908); Scott, op. cit. note 2, at 
5-6; Ralston, ‘‘Prescription,’’ 4 A.J.ILLL. 133 (1910). As Ralston points ont, this 
determination had a rather short life. See Italy (Gentini) v. Venezuela, Ralston, 
Venezuela Arbitrations of 1903, at 720 (1904). 

12‘*Note from the Members of the Arbitral Tribunal in the Pious Fund Casse,’’ 
5 AJ.LL. Supp. 73 (1911); Dennis, ‘‘The Necessity for an International Code of 
Arbitral Procedure,’? 7 A.J.I.L. 285, 295 (1913). 
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partment of State. In consequence, he has resigned from the Board of 
Editors of the JOURNAL, 

The United States National Group in the Permanent Court of Arbitra- 
tion announced on August 1, 1969, its nomination of four candidates for 
election to the International Court of Justice. They are Hardy C. 
Dillard, former President of the Society; Eduardo Jiménez de Aréchaga 
of Uruguay, professor of international law and member of the International 
Law Commission; Dr. Thanat Khoman, Foreign Minister of Thailand 
and a former member of the International Law Commission; and Mr. 
Constantin Stavropoulos of Greece, for many years Legal Counsel of the 
United Nations. The new members of the International Court of Justice 
will be elected by the General Assembly and the Security Council during 
the 24th regular meeting of the General Assembly this fall. Among the 
members of the Court whose terms will expire next February 5 is Philip 
C. Jessup of the United States, Honorary President of the Society. 

The members of the United States National Group in the Permanent 
Court of Arbitration are Professor Richard R. Baxter of Harvard Law 
School, a Vice President of the Society; Herbert Brownell, former U. S. 
Attorney General, now practicing law in New York City; Herman Phleger, 
former Legal Adviser of the Department of State, now practicing law in 
San Francisco; and John R. Stevenson.?, The National Group consulted 
with various law schools and organizations in the United States, including 
the American Society of International Law. 

Professor Hardy Dillard, James Monroe Professor of Law at the Uni- 
versity of Virginia Law School, has taught there since 1931, serving as 
Dean from 1963 to 1968. Born in 1902, he holds a B.S. from the United 
States Military Academy in 1924 and an LL.B. from Virginia in 1927, He 
was a Carnegie Fellow at the University of Paris in 1930-31, Fulbright 
Lecturer at Oxford in 1958, and Carnegie Lecturer at the Hague Academy 
of International Law in 1957. He has been a member of the Board of 
Editors of the JouRNAL, and has long taken a strong and helpful interest 
in the work of the American Society of International Law. We are con- 
fident that he will prove a worthy successor to previous judges of United 
States nationality on the ‘‘ World Court.’’ 

W.W.B. 


Regional Meeting of the Society in lowa City, lowa 


Peacekeeping by the United Nations was the subject of a regional meet- 
ing of the American Society of International Law at Iowa City, Iowa, on 
March 28-29, 1969. The meeting was organized and presented as a public 
symposium at the University of Iowa. 

Speaking on the ‘‘U.S. Stake in Peacekeeping’’ was Nathan A. Peleovits, 
Special Assistant for Planning on United Nations and International Or- 
ganization Affairs in the Department of State. Dr. Peleovits’ talk con- 
eluded the regional meeting. 


1 Dept. of State Press Release 228, Aug. 1, 1969. 
2See Dept. of State Press Release, printed below, p. 816. 
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The symposium began the evening of March 28 after a dinner for the 
speakers and others, including Dean David H. Vernon of the University 
of Iowa College of Law, and Willard L. Boyd, President-Elect of the 
University of Iowa. The first session featured a talk by C. Maxwell 
Stanley, President of the Stanley Foundation, Museatine, Iowa, entitled 
‘‘Strengthening United Nations’ Peacekeeping.’’ 

Talks at morning and afternoon sessions on March 29 were given by 
Andreas J. Jacovides, Deputy Permanent Representative of Cyprus to the 
United Nations with Rank of Minister Plenipotentiary, and Arthur M. 
Cox, Foreign Policy Writer and Consultant, formerly Senior Fellow, 
Foreign Policy Studies, the Brookings Institution. They spoke respectively 
on ‘‘A View from Within and the Rôle of the Small State,’ and ‘‘The 
United Nations in the Middle East and Vietnam.”’ 

The speakers received questions and comments from the audience and 
from a panel consisting of: Richard B. Bilder, Professor of Law, Uni- 
versity of Wisconsin; Arghyrios A. Fatouros, Professor of Law, Indiana 
University; James N. Murray, Jr., Professor of Political Science, the Uni- 
versity of Jowa, and Ruth B. Russell, Research Associate, School of Inter- 
national Affairs, Columbia University. Presiding over all sessions as 
moderator was Burns H. Weston, Associate Professor of Law, the Uni- 
versity of Iowa. 

Receptions for the speakers and commentators were held after the ses- 
sions on both days of the symposium, with students invited and attending. 
A banquet was given before the final session on March 29 for the sym- 
posium participants and members of the University of Iowa Faculty and 
Administration. 

Attendance figures totaled more than 400 for the symposium, which was 
planned and presented by the Iowa Society of International and Compara- 
tive Law, a student organization at the University of Iowa College of Law. 

Sponsors of the meeting were the American Society of International 
Law; the Stanley Foundation; the University of Iowa College of Law, 
Graduate College, Action Studies Program, Center for International Stud- 
ies and Student Senate; the United Nations Association, Iowa Division and 
Iowa City Chapter; and the Council on International Relations and United 
Nations Affairs, Midwest Region and Iowa City Chapter. 

Myron A. KaurscH 
President 
Iowa Society of International and Comparative Law 


A Reply to Julius Stone 


I would like to comment on one aspect of the review by Professor Stone 
of the Manual of Public International Law, edited by Max Sørensen, 
which appeared in the JouRNAL, Volume 63, at page 157. In this review 
the following passage occurs (at page 161): 


On self-defense by individual states the author expounds, fairly 
enough, the kind of position long taken by this reviewer, namely, that 
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‘*Article 51 does not regulate, let alone restrict self-defense in situa- 
tions other than the occurrence of (an armed attack).’’ (I would 
not myself, however, accept without further specification the too broad 
statement that on this view self-defense would be lawful as soon as 
‘fan essential right has been infringed” (pp. 765—766).) The author, 
at any rate, rejects this view in favor of that of Dr. Brownlie’s 
International Law and the Use of Force by States (1963), in particular 
pp. 231-280 of it. It is puzzling that an account relying so heavily 
on Dr. Brownlie’s work should be quite inadvertent to this reviewer’s 
still unanswered critique of that work on some of the very points here 
at issue (59 A.J.I.L. 396-403 (1965)).... 


My purpose is not to discuss Professor Stone’s comments on Dr. 
Skubiszewski’s views, but to deal with the implication raised by Professor 
Stone that the cogency of his critique of my work is increased by the fact 
that it is ‘‘still unanswered.’’ My policy, in common with many other 
authors, is not to respond to reviews unless I consider that they misrepre- 
sent the actual content of a book. I did not feel that Professor Stone 
misrepresented its content. In any case the review had a curiously authori- 
tarian tone which hardly encouraged discussion. In Professor Stone’s 
view there were so many things wrong with my book (ineluding its title) 
that it was really unsafe for students to use (see page 403); yet this 
extreme pessimism is odd in view of the fact that the work as published 
was the only shghtly edited text of a thesis accepted for the degree of 
Doctor of Philosophy at Oxford. The consequence was that the work 
had been seen by my supervisor (Professor Sir Humphrey Waldock), two 
examiners (Peter Carter and Professor David Johnson) and the reader of 
the Clarendon Press, Oxford (it is the practice not to name readers, but 
the individual concerned was a lawyer of great distinction). This is not 
to say that those mentioned endorse my views on particular issues, but 
the origin of the text might be thought to indicate a certain viability in my 
treatment of the subject matter. However, my main reason for not ‘‘re- 
plying’ to the critique was simply that I did not consider that the 
eritique called for a reply. My views had been stated at length im the 
book and are very far from being a minority view: a list of authorities 
prior to 1963 appears at page 271, note 5. If I were to adopt the same 
tactic, I suppose that I could point out that there are points in my review 
(International and Comparatwe Law Quarterly, Volume 8, page 707) 
of Professor Stone’s Aggression and World Order which, in my view, he 
has failed to answer satisfactorily. I could refer also to the points of 
view adopted, for example, by Professor Gross in this JOURNAL, Volume 
59, at pages 52-54; and Roger Pinto, Hague Recueil, Volume 114, at page 
465. 

One other point needs making. In the present review Professor Stone 
does misrepresent my point of view, by confusing the issues of the validity 
and efficacy of rules, when he says (at page 160): ‘‘Departing at least 
on this point from Dr. Brownlie’s myth that the year 1930 was a turning 
point in the ouster of war by law, this [Dr. Skubiszewski’s] work ac- 
knowledges that war has since remained endemic.’’ Nowhere have I stated 
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in print, nor do I believe, that International Law as such ‘‘ousts’’ the use 
of force, no more than National Law of its own force prevents civil strife. 


Tan BROWNLEE 


Lawyer of the Americas 


There has recently appeared a new periodical, to be published three 
times a year, entitled Lawyer of the Americas, of which the Editor-in-Chief 
is Rafael C. Benitez, Assistant Dean and Director of the Law Center of the 
University of Miami School of Law. The periodical is published by the 
Institute for Inter-American Legal Studies of the University School of 
Law in co-operation with the Inter-American Bar Association and the 
International Law Society of the University Law School. 

The basic aim of the publication is to provide a clearing house for the 
exchange of legal information in the Western Hemisphere in order to 
improve communications, disseminate knowledge and recognize professional 
achievement. It will emphasize reports and special features. 

Contributing editors are: Stojan A. Bayitch, John O. Dahlgren, Fran- 
cisco V. Garcia-Amador, Burton A. Landy, Marshall J. Langer, M. Min- 
nette Massey, Carl E. B. McKenry, Dennis M. O’Connor, and Francisco 
Orrego Vicuña. The publication also has correspondents in Canada, Chile 
and Peru, and a Student Board. 

The first number, which appeared in February, 1969, contains a message 
from Dr. Fernando Fournier, former President of the Inter-American 
Bar Association and of the Bar Association of Costa Rica, emphasizing the 
need for the present publication in order to keep lawyers informed pe- 
riodically of important legal developments in the Hemisphere. There are 
articles by Luis Kutner on ‘‘ Habeas Marinus: A Proposal in Ocean Law’’; 
by Charles R. Norberg on ‘‘Inter-American Commercial Arbitration’’; and 
by M. E. Polen and J. A. Thomas on ‘‘Inter-American Legal Studies at 
the University of Miami.” 

The most extensive section of Lawyer of the Americas is captioned 
“Reports” and contains contributions on Inter-American Legal Develop- 
ments, by Professor Bayitch; Regional and International Activities, by Mr. 
Orrego-Vicuna; Latin American Economie Integration, by Dr. García- 
Amador; Taxation, by Mr. Langer ; Economie Developments, by Mr. Landy; 
The Oceans, by Professor O’Connor; Aviation, by Professor McKenry; 
Legal Education, by Professor Massey; and the Inter-American Bar As- 
sociation, by Mr. Dahlgren. 

The ‘‘Special Features’’ section contains a listing of selected articles 
from Latin American and United States law journals; a selected bibliog- 
raphy of official publications on economie activities in and pertaining to 
Latin America; a list of recent books on legal and economie questions con- 
cerning Latin America; and a calendar of meetings of inter-American and 
international organizations. 

The subseription price of Lawyer of the Americas is $6.00 a year in the 
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English edition. If there is a demand for it, a Spanish edition will be 
published at the subscription rate of $8.00 a year. Subscriptions may be 
sent to the School of Law, University of Miami, Coral Gables, Florida 
33124. 


ELEANOR H. Fince 


Annual Meeting of the Society, 1970 


The American Society of International Law, for the first time since its 
organization in 1906, will hold its annual meeting in a city other than 
Washington, D. C.: next April it will meet in New York City. The So- 
ciety was permanently organized in January, 1906, in the rooms of the 
Association of the Bar of the City of New York, and held its first annual 
meeting in Washington, D. C., in April, 1907. After sixty-four years, it 
will return to its birthplace to take its part in the commemoration of the 
25th birthday of the United Nations, to which organization the pages of 
the JOURNAL have given so much attention in the form of scholarly analysis 
and eriticism. 

The theme of the meeting will be ‘‘The United Nations: A Second Quar- 
ter-Century.’’ Panel sessions will be devoted to the United Nations and 
peacekeeping, codification and development of international law, disarma- 
ment, scientific developments, the racial problem and other current prob- 
lems confronting the organization. There will also be panels on subjects 
of particular interest to practitioners. Professor John N. Hazard is Chair- 
man of the Committee on the Annual Meeting. 

The meeting will be held from Friday, April 24, through Sunday, April 
26, 1970. 

The annual banquet will be held on Saturday evening, April 25. The 
finals of the Jessup Moot Court Competition will take place that week-end. 

The Executive Council of the Society will meet in New York on Friday 
morning, April 24, and again on Sunday, April 26. The Board of Editors 
of the JOURNAL will meet on Thursday, April 23, in the afternoon. 

Details of the program of the meeting are now tentative. The definitive 
program will be published later in the Society’s Newsletter and the next 
issue of the JOURNAL. 

EvEsNoR H. Finom 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Stephen L. Gibson, attorney 
in the Office of the Legal Adviser, Department of State. 


EXTRADITION 


The following memorandum was prepared by the Office of the Legal 
Adviser, Department of State, to provide information and guidance 
to prosecutors and extradition officials in the United States concern- 
ing applications for the extradition of fugitives from foreign coun- 
tries: 


MEMORANDUM RELATIVE TO APPLICATIONS FOR THE EXTRADITION FROM 
FOREIGN COUNTRIES OF FUGITIVES FROM JUSTICE 


DEPARTMENT OF STATE 
Washington, May 1969 


I 


Extradition will be asked only from a Government with which the 
United States has an extradition treaty, and only for an offense specified 
in the treaty. The countries with which the United States has extradition 
treaties are listed in a note to Title 18 of the United States Code 3181 
and updated in the supplements. 

All applications for requisitions [a request for extradition] should be 
addressed to the Seeretary of State, accompanied by the necessary papers 
as herein stated. When extradition is sought for an offense within the 
jurisdiction of the State or Territorial courts, the application must come 
from the governor of the State or Territory. When the offense is against 
the United States, the application should come from the Attorney General. 

In every application for a requisition it must be made to appear that one 
of the offenses enumerated in the extradition treaty between the United 
States and the Government from which extradition is sought has been 
committed within the jurisdiction of the United States, or of some one of 
the States or Territories, and that the person charged therewith is believed 
to have sought asylum or has been found within the territory of such 
foreign government, including dependent territories. 

The extradition treaties of the United States ordinarily provide that the 
surrender of a fugitive shall be granted only upon such evidence of 
criminality as, according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his or her commitment 
for trial if the crime or offense had been there committed. 
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If 
The Application 


Application for the extradition of a fugitive should state his full name, 
if known, and his alias, if any, the offense or offenses in the language of 
the treaty upon which his extradition is desired, and the full name of the 
person or persons proposed for designation by the President to receive 
and convey the prisoner to the United States. It should also contain a 
statement to the effect that it is made solely for the purpose of bringing 
about the trial and punishment of the fugitive, and not for any private 
purpose, and that if the application is granted, the eriminal proceedings 
will not be used for any private purpose. 

All of the papers herein required in the way of evidence must be in 
triplicate, one copy to be retained in the files of the Department of State, 
one, duly authenticated by the Secretary of State, will be transmitted 
with an appropriate instruction to the American diplomatic or consular 
officer in the asylum country. One copy is needed for the presentation 
of the request by the prosecuting authority or foreign attorney repre- 
senting the State or Territory. 

The requesting state should indicate in its application that it is prepared 
to pay the expenses of the extradition. 

By the practice of some of the countries with which the United States 
has treaties, in order to entitle copies of depositions to be received in 
evidence, the party producing them is required to declare under oath that 
they are true copies of the original depositions. It is desirable, therefore, 
that they be certified as true copies. When the original depositions are 
forwarded, such declaration is not required. 


Extradition of Person Charged with Crime 


If the person whose extradition is desired has not been convieted, but 
is merely charged with a crime, the following documents should be sub- 
mitted: 


1. A duly certified and authenticated copy of the warrant of arrest or 
order of detention issued by a judge or other judicial officer. 


2. Certified and authenticated depositions upon which such warrant or 
order may have been issued. 
Such depositions should contain: 


a) a precise statement of the criminal act or acts of which the person 
sought is charged; 

b) the date and place of the commission of the criminal act; 

c) statements by witnesses which would be used to establish the 
commission of a crime. 


Mexico requires, in cases of murder, a certified copy of the coroner’s re- 
port or other medical report to prove the existence of a corpus delicti. 
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3. An authenticated copy of the texts of applicable laws including: 


a) the law defining the offense; 

b) the law prescribing the punishment for the offense; and 

c) the law relating to the limitation of the legal proceedings or the 
enforcement of the penalty for the offense. 


In addition to the above, Canada requires an affidavit or deposition of a 
practicing attorney that the laws were in effect when the crime was com- 
mitted. 


4, Data necessary to establish identity of the fugitive. Such data might 
be a fingerprint record, photographs or affidavits describing the fugitive 
and distinguishing physical marks. 


Extradition of Convicted Fugitive 


If the person whose extradition is desired has been convicted of a erime 
or offense and escaped thereafter, the following should be supplied: 


1. Certified copy of the judgment of conviction and sentence passed 
against the fugitive. 

2, Data necessary to establish identity. 

3. Texts of applicable laws as in 3 above. 

4, Statement as to the punishment imposed and the extent to which the 
punishment has not been carried out. 


Multiple Offenses 


If the extradition of the fugitive is sought for several offenses, copies of 
the several convictions, indictments, or informations and of the documents 
in support of each should be furnished. Requests must be limited to 
offenses listed as such in the appropriate treaty. 


Provisional Arrest 


Requests for provisional arrest (in advance of presentation of the 
formal documents) will be entertained by the Department of State. States 
or Territories making such requests should (a) describe the fugitive; 
(b) indicate his precise location in the asylum country; (c) enumerate the 
treaty offense with which he is charged; (d) describe the circumstances 
of the crime as fully as possible; (e) give the date and place of the crime; 
and (f) state the date and place of the issuance of the warrant of arrest 
or judgment of conviction. 


Certification/Authentication 


Copies of all papers going to make up the evidence, transmitted as 
herein required, including the record of conviction, or the indictment, or 
information, and the warrant of arrest, must be duly certified and then 
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authenticated under the great seal of the State making the application or 
the seal of the Department of Justice, as the case may be. The Depart- 
ment of State will authenticate the seal of the State or of the Department 
of Justice. For example, if a deposition is made before a judge or justice 
of the peace, the official character of the justice and his authority to ad- 
minister oaths should be attested by the county clerk or other superior cer- 
tifying officer; the certificate of the county elerk should be authenticated by 
the governor or secretary of state under the seal of the State, and the latter 
will be authenticated by the Department of State. If there is but one 
authentication, it should plainly cover all the papers attached. 


Representation 


Should the treaty require that private attorneys be retained, the Depart- 
ment of State can supply names, addresses and fee estimates of foreign 
attorneys in the area where the fugitive is found or believed to be located. 


Translations 


If the official language of the country from which extradition is to be 
requested is other than English, translations of all the documents may 
have to be prepared. This matter should be discussed with the Depart- 
ment of State per the office referred to below. 


Expenses of Extradition 


States or Territories applying for requisitions will be required to pay 
all expenses attending the apprehension and delivery of the fugitive, 
whether or not the extradition is granted, except that certain services of 
the Department of State and its diplomatie or consular officers are pro- 
vided without cost. These expenses will vary depending on the treaty 
but may inelude translation of the documents; the services of foreign 
attorneys who will represent the requesting State or Territory; the court 
and reporters costs; the travel expenses of the agent or agents to receive 
the fugitive; and transportation of the fugitive back to the State or 
Territory. 


Return of Fugttwe 


A President’s warrant for the use of the agent or agents who may be 
designated to receive the fugitive will be issued after the request has been 
granted. 

If the offense charged be a violation of a law of a State or Territory, 
the agent authorized by the President to receive the fugitive will be re- 
quired to deliver him to the authorities of such State or Territory. If the 
offense charged be a violation of a law of the United States, the agent will 
be required to deliver the fugitive to the proper authorities of the United 
States for the judicial district having jurisdiction of the offense. 
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II 


Care should be taken to observe the provisions of the particular treaty 
under which extradition is sought, and to comply with any special pro- 
visions contained therein. Copies of particular treaties will be furnished 
by the Department of State upon application. 

A strict compliance with the requirements set forth above may save 
much delay and expense to the party seeking the extradition of a fugitive 
eriminal. 

Officers contemplating the extradition of a fugitive criminal from an 
asylum country are encouraged to write or telephone for advice to the 
Office of the Assistant Legal Adviser for Security and Consular Affairs, 
Department of State, Washington, D. C. 20520 (phone: 202-632-2350 or 
632-1117). 

This memorandum revises and updates a similar memorandum issued 
by the Department of State in July 1949 and is intended to replace the 
1949 memorandum. 


TREATIES 
(a) Vienna Convention on Consular Relations 


On May 8, 1969, President Nixon transmitted the Vienna Conven- 
tion on Consular Relations and the Optional Protocol Coneerning the 
Compulsory Settlement of Disputes * to the Senate for its advice and 
consent to ratification. Included with the President’s letter of trans- 
mittal was the following report from the Secretary of State concern- 
ing the convention: 

DEPARTMENT OF STATE, 


Washington, April 18, 1969. 
THE PRESIDENT, 


The White House: 


I have the honor to submit to you a certified copy of the Vienna Conven- 
tion on Consular Relations and a certified copy of the Optional Protocol 
Concerning the Compulsory Settlement of Disputes, signed at Vienna 
under date of April 24, 1968. I recommend that the Convention and 
Optional Protocol be transmitted to the Senate for its advice and consent 
to ratification. The Convention and Protocol remained open for signature 
until Oetober 31, 1963, at the Federal Ministry for Foreign Affairs of the 
Republic of Austria and subsequently, until March 31, 1964, at the United 
Nations Headquarters in New York. During that period the Convention 
was signed on behalf of 51 States, including the United States of America, 
and the Protocol was signed on behalf of 38 States, including the United 
States of America. The Convention and the Protocol entered into force 
on March 19, 1967. The Convention is presently in force for 33 States, 
and the Protocol is presently in force for 11 States. 

The Convention and Protocol were formulated at a United Nations Con- 
ference convened pursuant to General Assembly resolution 1685 (XVI). 


* For texts of the Convention and Protocol, see 57 A.J.1.L. 995, 1023 (1963). 
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The Conference was held in Vienna from March 4 to April 22, 1963. As 
the basis for its consideration of the subject of consular relations, the 
Conference had before it the text of 71 draft articles on consular inter- 
course and immunities-and the commentaries adopted by the International 
Law Commission at its 18th session in 1961. 

There is transmitted, for the information of the Senate, the report of 
the delegation of the United States of America to the 1963 Vienna Con- 
ference? This report includes, in addition to general background informa- 
tion, an analysis of the provisions of the agreements formulated at the 
Conference, and a discussion of the positions which were advanced by 
various governments and which resulted in the formulation of the texts 
adopted by the Conference. 

The following comments relate to those provisions of the Convention 
which are of particular interest or significance, as indicated in the dele- 
gation’s report. 

Article 5 describes certain consular functions. It reflects in large 
measure the view maintained by the United States delegation that the 
exercise of such functions should be subject to the laws and regulatory 
practices of the receiving State in areas of potential conflict. For ex- 
ample, the performance of notarial and civil registry services is subject 
to the proviso that there is nothing contrary thereto in the laws and regu- 
lations of the receiving State. Similarly, the safe-guarding of interests 
of nationals in cases of succession mortis causa and of the interests of 
minors is to be accomplished in accordance with the laws and regulations 
of the receiving State. 

Under Article 23 a receiving State may at any time notify a sending 
State that a consular officer is persona non grata, a term heretofore ap- 
plicable only with respect to diplomatic personnel, or that any other 
member of the consular staff is not acceptable. Under paragraph 4, the 
receiving State is not obliged to give the sending State reasons for such 
a decision on its part. 

Article 31 extends inviolability to those parts of the consular premises 
which are used exclusively for the work of the consular post. Authorities 
of the receiving State may enter only with the consent of the head of 
post, his designee, or the head of the diplomatic mission of the sending 
State, but consent to enter is presumed ‘‘in ease of fire or other disaster 
requiring prompt protective action.’ Under Article 31, if expropriation 
of the consular premises is necessary for purposes of national defense or 
publie utility, ‘‘prompt, adequate and effective compensation shall be paid 
to the sending State.” 

Article 36, subparagraph 1(a), provides for freedom of communication 
and access between consular officers and nationals of the sending State. 
Subparagraph 1(b) concerns notification by the receiving State to the 


1 Not reprinted here. The report of the delegation, the President’s letter of trans- 
mittal, the Secretary’s report, and the texts of the Convention and the Optional Protocol 
are set forth in Senate Exec, E, 91st Cong., Ist Sess., printed by the U. S. Government 
Printing Office, Washington, D. C. 
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consular posts of the sending State in eases of arrests or detentions of 
nationals of the sending State. It requires that authorities of the re- 
ceiving State inform the person detained of his right to have the fact of 
his detention reported to the consular post concerned and of his right to 
communicate with that consular post. If he so requests, the consular post 
shall be notified without delay. Any communication addressed by him to 
the consular post shall be forwarded without delay. 

Artiele 41 makes provision for the personal inviolability of consular 
officers. The effect of this Article is that, in all criminal proceedings 
against him, the consular officer must appear before the court; he may 
be arrested and held pending trial pursuant to appropriate legal process 
in case of a grave crime, but in case of a lesser offense he may not be im- 
prisoned until convicted. It is reasonable to conclude that in the United 
States the courts will interpret ‘‘grave crime’’ as meaning felony. This 
article represents some change from existing practice, which practice does 
not preclude an arrest being made without a warrant if a consular officer 
is caught in flagrante delicto in the commission of a felony. Under the 
present article a warrant would be required. 

Pursuant to Article 43, consular officers and consular employees are not 
amenable to the jurisdiction of the judicial or administrative authorities 
of the receiving State with respect to acts performed by them in the 
exercise of consular functions. It is considered that only the performance 
of such consular functions as are specifically set forth in Article 5 are 
involved, not functions which are merely incidental thereto, This Article 
provides no immunity for acts which are cognizable under Article 41. 
Consular officers and consular employees, like any private persons, are not 
exempted by Article 43 from the jurisdiction of the receiving State with 
respect to their private acts. This Article in no way modifies the rule 
commonly followed by United States courts that a consular officer or 
consular employee is amenable to the jurisdiction of our courts as a matter 
of procedure, but if the court determines that the act complained of was 
done in the performance of his official consular functions, he is then not 
amenable as a matter of substantive law. 

As provided in Article 44, members of a consular post may be called 
upon to attend as witnesses in judicial or administrative proceedings. 
Paragraph 3 of that Article provides, in part, that members of a consular 
pest are under no obligation to give evidence concerning matters con- 
nected with the exercise of their functions or to produce official corre- 
spondence and documents relating thereto. It is proposed that the United 
States make a written statement at the time of depositing its instrument 
of ratification to the effect that it interprets the above-mentioned exemption 
in paragraph 3 as relating only to acts in respect of which immunity from 
the jurisdiction of the judicial or administrative authorities of the re- 
ceiving State is enjoyed in accordance with the provisions of Article 438 of 
the Convention, such limitation on the exemption being applicable to all 
members of a consular post, including members of the service staff. This 
interpretation is appropriate since it would be inconsistent to allow mem- 
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bers of the service staff, who are included within the definition of members 
of a consular post, to have a greater immunity from testifying, under the 
provisions of paragraph 3 of Article 44, than consular officers and em- 
ployees have under those provisions as they would be applied in conjunc- 
tion with the provisions of Article 43. 

Consular officers and employees of a sending State are entitled under 
Articles 49 and 50 to certain tax exemptions and customs privileges. 
Article 49 excludes from the tax exemption various exactions, including 
indirect taxes normally included in the price of goods or services, taxes 
on private immovable property, taxes on private income having its source 
in the receiving State, and estate, succession and inheritance duties. 

Nationals or permanent residents of the receiving State are, for the 
most part, not entitled to the facilities, privileges and immunities granted 
under the Convention to members of the consular post (Article 71). 

The Optional Protocol Concerning the Compulsory Settlement of Dis- 
putes provides that disputes arising out of the interpretation or applica- 
tion of the Convention may be brought before the International Court of 
Justice by any party to this dispute, also being a party to the Protocol, 
unless settlement by arbitration or conciliation, as provided in the Protocol, 
has been agreed upon within a reasonable period of time. 

The Vienna Convention on Consular Relations constitutes an important 
contribution to the development and codification of international law and 
should contribute to the orderly and effective conduct of consular relations 
between States. 


Respectfully submitted. 
Wurm P. ROGERS. 


(Senate Exec. E, 91st Cong., Ist Sess.) 
(b) Convention on Conduct of Fishing Operations in ihe North Atlantic 


On April 16, 1969, President Nixon transmitted to the Senate for its 
advice and consent to ratification the Convention on Conduet of Fish- 
ing Operations in the North Atlantic. Set forth below is the report 
of the Secretary of State concerning the convention: 


DEPARTMENT OF STATE, 
Washington, March 27, 1969. 
THE PRESIDENT, 
The White House: 


I have the honor to submit to you a certified copy of the Convention 
on Conduct of Fishing Operations in the North Atlantic, done at London, 
June 1, 1967. I recommend that the Convention be transmitted to the 
Senate for its advice and consent to ratification. The Convention has been 
signed for the Governments of Belgium, Canada, Denmark, France, the 
Federal Republic of Germany, Iceland, Ireland, Italy, the Netherlands, 
Norway, Poland, Portugal, Spain, Sweden, the Union of Soviet Socialist 
Republics, the United Kingdom, and the United States of America, 
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The growing intensity of fishing activities with resultant congestion on 
the fishing grounds is being felt in many areas of the world, especially in 
the North Atlantic. In that region most nations, often far from home 
and on common fishing grounds, have traditionally sought the abundant 
riches of the sea, both to feed their own populations and to use in trade. 
Faced with this problem first in the North Sea, a number of European 
nations concluded in 1882 the Convention for Regulating the Police of 
the North Seas Fisheries. While few countries actually became parties 
to this Convention, its code of conduct was generally followed by the 
European fishermen, and it served this basic purpose until the mid- 
Twentieth century. Because of a minor provision of the 1882 Convention, 
unrelated to the conduct of fisheries, it became necessary for the United 
Kingdom to denounce that Convention in order that it might establish a 
contiguous fisheries zone. The United Kingdom established such a zone 
through agreement with a number of other European nations at the 
European Fisheries Conference. 

At the conclusion of the Conference, by a resolution adopted on January 
17, 1964, the Conference requested the Government of the United Kingdom 
to invite all countries participating in the fisheries in the Northeast 
Atlantic Ocean to send representatives to a technical conference to be held 
as soon as possible to prepare for the consideration of governments a draft 
convention, on the general lines of the 1882 Convention for Regulating 
the Police of the North Seas Fisheries, embodying a modern code for the 
conduct of fishing operations and of related activities in the Northeast 
Atlantic. The United Kingdom was also requested to invite Canada and 
the United States to send representatives to the conference so that the 
extension of the provisions of any such convention to the Northwest 
Atlantic Ocean might be considered. Both countries joined in the task 
of preparing a draft convention. 

A preparatory meeting of experts was held in April 1965, and three 
sessions of the conference were held in March-April 1966, October 1966, 
and March 1967, culminating on March 17, 1967 in the adoption ad 
referendum of the text of the Convention, annexed to the Final Act of 
the Conference. 

The Convention establishes a system for marking and identifying fishing 
vessels, which will be useful not only for the purposes of the Convention 
but for other purposes as well, such as search and rescue. It also estab- 
lishes a uniform system of fishing signals to supplement the International 
Regulations for Preventing Collisions at Sea, and a system of marking 
fixed and drifting fishing gear. It sets forth a principle of non-inter- 
ference with other fishing vessels and gear and lays down some basic rules 
for the good order and conduct of fishing operations in areas frequented 
by vessels of several nations. The Convention provides for a simplified 
method of settling claims among fishermen of various nations for damage 
to fishing gear or vessels. 

Enforcement of the Convention is primarily the responsibility of each 
Contracting Party with respect to its vessels and gear. Within the area 
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where the coastal state exercises jurisdiction over fisheries it has the re- 
sponsibility of enforcing the Convention; this includes the territorial sea 
and the contiguous fisheries zone, if any, since the Convention applies 
from shore to shore (the baseline of the territorial sea). Limited exemp- 
tions are permitted within the area of coastal state jurisdiction. Outside 
national fishery limits enforcement is supplemented by a system of mutual 
inspection, which provides for enforcement officers from any Contracting 
Party observing, examining and reporting to the flag state on the activities 
of vessels of any other Contracting Party, after boarding such vessels 
if necessary in certain circumstances. Because several of the signatories 
had difficulties with this provision, the Convention permits parties to make 
a reservation regarding this boarding provision. In signing the Conven- 
tion, Spain reserved with respect to all other Parties. Poland reserved 
vis-a-vis any Party with which it does not maintain diplomatic relations. 
Nevertheless, this provision is a major step forward in international fish- 
eries affairs. 

The Convention also provides for compulsory settlement of disputes 
concerning the interpretation or application of this Convention which 
cannot be settled through negotiation. The Convention also permits res- 
ervation regarding provisions on the compulsory settlement of disputes. 
On signature, Poland, Spain, and the Union of Soviet Socialist Republics 
made reservations regarding these provisions. 

In laying down rules for the operations of fishing vessels and fishing 
support vessels the Convention imposes a prohibition on dumping into 
the sea of any article or substance which may interfere with fishing or 
obstruct or cause damage to fish, fishing gear or fishing vessels. With 
the question of pollution of the sea becoming more and more significant, 
this first step since the Convention for the Prevention of Pollution of the 
Sea by Oil adds to the international cooperative approach that is presently 
underway to cope with this problem area. 

An article-by-article commentary on the Convention is enclosed.” 

The United States has played an active part in the formulation of this 
Convention, and I believe that it will prove most beneficial to our fishermen. 
Aceordingly, I recommend that it be submitted to the Senate with a 
view to securing early and favorable consideration. 


Wurm P. ROGERS. 


(Senate Exee. D, 91st Cong., 1st Sess.) 


SEABED AND OCEAN FLOOR 


On May 22, 1969, the United States submitted to the Conference 
of the Eighteen-Nation Committee on Disarmament at Geneva a draft 
treaty prohibiting the emplacement of nuclear weapons and other 
weapons of mass destruction on the seabed and ocean floor. Set forth 
below are the statement made by Adrian S. Fisher, U. S. Representa- 
tive to the Conference, and the text of the draft treaty. 


2 Not reprinted here. 
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(a) Statement by Mr. Fisher 


The idea of an arms control agreement for the seabed is basically re- 
sponsive to a technological fact of life: the fact that the environment of 
the seabed is becoming increasingly accessible to men. At the same time, 
it may be said that if we succeed in arriving at an arms control agreement 
for the seabed, we will have added one more important element in the 
larger picture of international restraints on armaments which has been 
taking form. 

Viewed as one more step in that all-important process, a seabed agree- 
ment appears as the logical follow-on to the treaties on Antarctica and 
Outer Space; and indeed it would be analogous in many ways to those 
treaties. It would be analogous in many ways, but not in all ways. For 
the seabed is a unique environment with its own special characteristics. 
Foremost among these, for our purposes, is the obvious but important fact 
that the seabed is contiguous with the sea itself, which has been used for 
offensive and defensive military action almost since the beginning of his- 
tory—hence our belief that, in the circumstances in which we are now 
living, total demilitarization of the seabed is scarcely practical or attain- 
able. 

We have studied intensively the elements which might comprise a suc- 
cessful arms control agreement for the seabed, as we have studied very 
carefully the views which have been put forth in this Committee. We 
believe that great progress has already been realized in approaching this 
complex subject and that we have now reached the point where it is useful 
and appropriate to set forth our views in the form of a draft treaty. 

From the statements that have been made here, I believe we can agree 
that there exists a desire on the part of all the members of this Committee to 
make progress rapidly toward preventing an arms race on the seabed and 
to arrive, if possible, at an agreement on this subject before the next 
session of the General Assembly. 

However, there have been several suggestions as to how this goal ean 
best be achieved. Some delegations have proposed complete demilitariza- 
tion of the seabed. This concept is embodied in the draft treaty submitted 
by the Soviet Union on March 18 (ENDC/240). Some have suggested a 
catalogue of the various types of installations which should be pro- 
hibited; others have suggested that specific exceptions be written to permit 
certain defensive installations. 

For its part, the United States has attempted to make clear, in its state- 
ments of March 25 and May 15, its belief that the only practical way to 
prevent an arms race on the seabed would be an agreement banning the 
emplacement or fixing of nuclear weapons and other weapons of mass de- 
struction on the seabed. Such an agreement would remove the major 
threat to the peaceful use of the seabed. At the same time, it would re- 
duce the verification problem to manageable proportions and would be con- 
sistent with the security Interests of coastal states. 

Accordingly, on the instructions of the United States Government, we 
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are submitting for the consideration of the Committee a draft treaty which 
would prohibit the emplacement or fixing of nuclear weapons and other 
weapons of mass destruction on the seabed and ocean floor. We are of 
the firm conviction, Mr.. Chairman, that by adopting this approach we will 
accomplish our task of preventing the extension of the arms race to the 
seabed in the simplest and speediest manner. 

I should now like to discuss briefly the individual articles of our draft 
treaty. 

The first paragraph of article I prohibits any party from emplanting 
or emplacing fixed nuclear weapons or other weapons of mass destruction 
on, within, or beneath the seabed and ocean floor beyond a narrow band, 
as defined in article II, adjacent to the coast of any state. The prohibition 
would also apply to fixed launching platforms associated with nuclear 
weapons and other weapons of mass destruction whether or not a missile 
or a warhead containing a nuclear weapon or other weapon of mass de- 
struction was actually in place. The language of the prohibition goes to 
the heart of our greatest concern; namely, that the seabed might be used 
as an area for the emplacement of weapons of mass destruction. 

Paragraph 2 of article I obligates each party to refrain from causing, 
encouraging, facilitating, or in any way participating in the activities 
prohibited by the first paragraph of article I. 

Article II deals with the limits of the narrow band mentioned in article 
I and with the question of territorial sea claims. Paragraph 1 establishes 
the boundary of the narrow band. 

In deciding on the width of the band, we have taken into consideration 
two views expressed by nearly all the members of this Committee. The 
first is that the prohibition should extend to the maximum practical area 
of the seabed. The other is that the limits establishing the area in which 
the prohibition would apply should be separated from such complex issues 
as territorial sea claims and national jurisdiction, a view that has been 
given express recognition by paragraph 3 of article IT. 

We believe that settmg the width of the narrow band at 3 miles, as is 
done in paragraph 1 of this article, responds to both of these views. First 
of all, compared with the 12-mile width, it would add roughly 2 million 
square miles of seabed to the area of prohibition. This is an area, more- 
over, where the temptation to extend the nuclear arms race might be 
very great because of its proximity to the shore. Secondly, by placing 
the outer limit of the narrow band at 3 miles we have avoided the complex 
questions associated with the extent of national jurisdiction. Moreover, 
it takes care of the concerns expressed by several delegations over the 
status of the maritime zone that would exist between a 12-mile limit, for 
example, and the outer limits of territorial waters that were less than 12 
miles. Under our draft treaty, no such zone would exist, since the 3-mile 
limit represents, I believe, the narrowest claim for a territorial sea. 

Paragraph 2, at present blank, would define the baselines from which 
the outer limit of the 3-mile narrow band is measured. We believe such 
definitions of baselines are necessary in view of existing claims to certain 
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marginal seas as internal waters. In order to establish equitable bound- 
aries and balanced obligations for all parties to. the treaty, agreement will 
need to be worked out on how such marginal seas are to be treated. In 
this connection, it might be desirable and practical to draw on an ex- 
isting international agreement dealing with the establishment of baselines. 
For its part, the United States is prepared to accept baselines drawn in 
a manner specified in the 1958 Geneva Convention on the Territorial Sea 
and Contiguous Zone if agreement can be reached on the appropriate 
interpretations. 

Article IIT of the draft treaty deals with verification. As is well known, 
the United States has consistently supported the principle of adequate 
verification for all arms control agreements. 

The question arises as to what constitutes ‘‘adequate’’ verification of 
this particular measure in the light of our present and develoving 
capabilities. This is not an easy question to answer, particularly in view 
of the immense technical problems associated with operating in the hostile 
seabed environment. However, if we can ensure that the parties to the 
treaty remain free to observe the activities of other states on the seabed 
and ocean floor, we are confident that such observation will provide ap- 
propriate verification for the purposes of this treaty. One reason for this 
is our feeling that if a party were to violate this treaty, it would not 
limit itself to the installation of a single weapon. If it were to violate the 
treaty, it would doubtless do so on a large scale. 

Paragraph 1 of article ILI therefore ensures the right of observation 
of activities on the seabed and ocean floor, to be carried on in a way which 
does not interfere with the activities of states on the seabed or otherwise 
infringe on rights recognized under international law, including the 
freedom of the high seas. 

Paragraph 1 of article III also provides that in the event such observa- 
tion does not in any particular case suffice to eliminate questions regard- 
ing fulfillment of the provisions of the treaty, the parties undertake to 
consult and to cooperate in endeavoring to resolve the questions. 

I am aware that the draft treaty placed before this conference by the 
delegation of the Soviet Union contains the flat provision that all installa- 
tions and structures on the seabed shall be open for verification, a pro- 
vision which is qualified only by the requirement of reciprocity. This, of 
course, is modeled on the provision in the Outer Space Treaty for verifying 
that there are no military installations on the moon or other celestial 
bodies. But an attempt to transplant, so to speak, a provision applicable 
to the moon, where all claims of national jurisdiction have been renounced, 
to the seabed, where there are existing claims of national Jurisdiction and 
a growing number of scientific and commercial uses, raises many difficult 
political and legal questions. 

In addition, there would be an immense technical problem in living up 
to such an unqualified provision in the hostile environment of the seabed. 
For example, the entry of an observer into any installation on the seabed, 
at great depth or pressure, is both difficult and dangerous. Its solution 
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might require special equipment designed for each particular type of in- 
stallation. The entry into even one installation, in addition to being 
hazardous, could take lengthy preparation and be extremely expensive. 
In order to avoid complicated efforts to establish any such procedure at 
this time, the United States proposes a simple and straightforward verifica- 
tion system based on observation and consultation to resolve any questions 
as to compliance with the treaty which the observation might have raised. 

The United States believes such a system would be workable. In my 
intervention on the 15th of this month I set forth the reasons why the 
emplacing or fixing on the ocean floor of an installation that was capable 
of serving as part of an effective weapons system involving nuclear 
weapons or other weapons of mass destruction would be unlikely to escape 
the attention of other maritime powers. If they suspected a violation of 
the treaty, they could act under the observation provision. of article III in 
the U. S. draft. 

Let us consider the role this observation would play in verifying com- 
pliance with the treaty. 

If the installation has a configuration which could contain a missile for 
delivery of a nuclear weapon and apertures or hatches from which such a 
missile could be launched, this would be observable. If the installation 
had the communications facilities for a sophisticated command and control 
system, this might also be observed. And if the installation contained an 
airlock designed to permit entry of personnnel or contained large de- 
tachable parts, which could be detached for maintenance, this, too, could 
be observed. 

All the questions raised by these observations would have to be resolved 
by the consultation provided for in article III, and the other party would 
be committed to cooperate to resolve them. I assure you that if the 
United States were to request consultations under this article, it would 
not propose to let the consultations drop until its questions were satis- 
factorily resolved. 

This procedure for verification involving observation and consultation 
would be available to all parties to the treaty. 

In our view, international consultation would thus play an important 
role in the treaty ’s provision for verification, without the need for a special 
international verification organization, which we would consider as both 
premature and wasteful of resources. 

The United States believes that the verification procedure set forth in 
article III of this draft is consonant with our present and developing 
capability to verify activities on the seabed. It is also appropriate to pro- 
tect against the threat that we have reason to be concerned about both 
now and in the immediate future. But the draft treaty we are pre- 
senting today provides that 5 years after its entry into force a review 
conference will be held. If technological and other developments warrant 
revision of the verification provisions of the treaty, they can be considered 
at that time. So that there may be no doubt as to our intentions in this 
regard, paragraph 2 of article [II expressly provides that the review 
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conference shall consider whether any additional rights or procedures of 
verification should be established. 

Article IV provides for amendments to the treaty and is identical in 
language to article XV of the Outer Space Treaty. 

Article V provides for the review conference which I have already men- 
tioned. The conference would meet here in Geneva 5 years after entry 
into force of the treaty and review the operation of the treaty with a view 
to assuring that the purposes of the preamble and the provisions of the 
treaty are being realized. The provision for the review conference has 
been included because the United States considers the treaty as an initial 
undertaking in a complex environment. Accordingly, the United States 
believes that all parties will have an interest in assuring that there is an 
opportunity to consider the effect of technological or other changes on the 
operation of the treaty. Article V also provides that the review confer- 
ence shall determine, in accordance with the views of a majority of the 
parties attending, whether and when an additional review conference 
shall be convened. 

The withdrawal provision of article VI is identical to that found in para- 
graph 1, article X of the Nonproliferation Treaty. This type of clause 
found its origin in a similar provision in the Limited Test Ban Treaty. 

This completes the description of the operational clauses of the treaty. 
There will, of course, have to be some routine provisions dealing with 
entering into force, accessions, official languages, et cetera. But if we can 
agree on the operational clauses, these latter provisions should not be 
difficult and can be worked out at a later stage of the negotiations, once 
progress has been made toward agreement on the substantive treaty 
articles. 

Mr. Chairman, the United States delegation has repeatedly expressed 
its hope that this Committee can reach satisfactory agreement which would 
prevent the nuclear arms race from spreading to the seabed. Likewise, 
we are convinced that such an agreement must be reached quickly, since 
it might be much more difficult, and perhaps not possible, to reach agree- 
ment once deployments have started. It is for these reasons that the draft 
treaty which we have submitted today does not attempt to solve all the 
problems at once. Rather it is designed to be a realistic and important 
first step toward more comprehensive disarmament. That is why we have 
included a provision that would subject the treaty to review and to possible 
amendment in the light of the experience gained in its operation and of 
technological developments which could bear on such issues as, for ex- 
ample, verification. 

In conclusion, Mr. Chairman, I would like to add that I believe the draft 
treaty we have submitted provides a sound basis for negotiating a realistic 
and meaningful agreement—-one which will add a significant restraint on 
the nuclear arms race and, at the same time, help to ensure that the re- 
sources of the seabed are used for the benefit of all countries. 


(60 Dept. of State Bulletin 520 (1969).) 
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(b) Text of U. S. Draft Treaty 


DRAFT TREATY PROHIBITING THE EMPLACEMENT OF NUCLEAR WEAPONS AND 
Orger WEArons or Mass DESTRUCTION ON THE SEABED AND OCEAN 
FLOOR 


The States Parties to this Treaty, 

Recognizing the common interest of all mankind in the progress of the 
exploration and use of the seabed and ocean floor for peaceful purposes, 

Considering that the prevention of a nuclear arms race on the seabed 
and ocean floor serves the interests of maintaining world peace, reduces 
international tensions, and strengthens friendly relations among States, 

Convinced that this Treaty will further the principles and purposes of 
the Charter of the United Nations, in a manner consistent with the prin- 
ciples of international law and without infringing the freedoms of the 
high seas, 

Have Agreed as Follows: 


ARTICLE I 


1, Each State Party to this Treaty undertakes not to emplant or em- 
place fixed nuclear weapons or other weapons of mass destruction or as- 
sociated fixed launching platforms on, within or beneath the seabed and 
ocean floor beyond a narrow band, as defined in Article II of this Treaty, 
adjacent to the coast of any State. 

2. Each State Party to the Treaty undertakes to refrain from causing, 
encouraging, facilitating or in any way participating in the activities pro- 
hibited by this Article. 


ARTICLE II 


1. For purposes of this Treaty, the outer limit of the narrow band re- 
ferred to in Article I shall be measured from baselines drawn in the manner 
specified in paragraph 2, hereof. The width of the narrow band shall be 
three (3) miles. 

2. Blank (Baselines). 

3. Nothing in this Treaty shall be interpreted as prejudicing the po- 
sition of any State Party with respect to rights or claims which such State 
Party may assert, or with respect to recognition or non-recognition of 
rights or claims asserted by any other State, relating to territorial or other 
contiguous seas or to the seabed and ocean floor. 


Articie IIT 


1. In order to promote the objectives and ensure the observance of the 
provisions of this Treaty, the Parties to the Treaty shall remain free to 
observe activities of other States on the seabed and ocean floor, without 
interfering with such activities or otherwise infringing rights recognized 
under international law including the freedoms of the high seas. In the 
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event that such observation does not in any particular case suffice to 
eliminate questions regarding fulfillment of the provisions of this Treaty, 
parties undertake to consult and to cooperate in endeavoring to resolve the 
questions. 

2. At the review conference provided for in Article V, consideration 
shall be given to whether any additional rights or procedures of verification 
should be established by amendment to this Treaty. 


ARTICLE IV 


Any State Party to the Treaty may propose amendments to this Treaty. 
Amendments shall enter into force for each State Party to the Treaty 
accepting the amendments upon their acceptance by a majority of the 
States Parties to the Treaty and thereafter for each remaining State 
Party on the date of acceptance by it. 


ARTICLE V 


Five years after the entry into force of this Treaty, a conference of 
Parties to the Treaty shall be held in Geneva, Switzerland, in order to 
review the operation of this Treaty with a view to assuring that the pur- 
poses of the Preamble and the provisions of the Treaty are being realized. 
Such review shall take into account any relevant technological develop- 
ments. The review conference shall determine in accordance with the 
views of a majority of those Parties attending whether and when an ad- 
ditional review conference shall be convened. 


ARTICLE VI 


Each Party shall in exercising its national sovereignty have the right to 
withdraw from this Treaty if its decides that extraordinary events, related 
to the subject matter of this Treaty, have jeopardized the supreme inter- 
ests of its Country. It shall give notice of such withdrawal to all other 
Parties to the Treaty and to the United Nations Security Council three 
months in advance. Such notice shall include a statement of extraordinary 
events it regards as having jeopardized its supreme interests. 


ARTICLES VII & VIII 
Blank (Administrative Provisions). 


(60 Dept. of State Bulletin 523 (1969).) 


PERMANENT COURT OF ARBITRATION 


In the following press release the Department of State announced 
the appointment on June 26, 1969, of four new United States members 
of the Permanent Court of Arbitration” : 


* Former members of the United States national group were Prof. Louis Henkin, 
Mr. Leon Jaworski, Prof. Myres McDougal, and Mr. Edwin Weisl. 
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The Secretary of State has designated four new United States members 
of the Permanent Court of Arbitration. They are Richard R. Baxter of 
Cambridge, Massachusetts, Herbert Brownell of New York, N. Y., Herman 
Phleger of San Franciseo, California, and John R. Stevenson of New 
York, N. Y. 

Members of the Permanent Court of Arbitration serve in their personal 
capacities and not as officers of the United States. They are appointed 
for terms of six years. 

Under the Statute of the International Court of Justice, the members 
of the Permanent Court of Arbitration nominate persons for election by 
the United Nations Security Council and General Assembly as judges of 
the International Court of Justice. The Statute recommends that each 
national group of Permanent Court members ‘‘consult its highest court of 
justice, its legal faculties and schools of law, and its national academies 
and national sections of international academies devoted to the study of 
law,’’ before making these nominations. Five vacancies will occur on the 
International Court of Justice this year. 

The Permanent Court of Arbitration was ereated by the 1899 and 1907 
Hague Conventions for the Pacifice Settlement of International Disputes 
“[w]ith the object of facilitating an immediate recourse to arbitration for 
international differences, which it has not been possible to settle by 
diplomacy. ....’’ In accordance with the two Hague Conventions, each 
signatory power selects four persons as members of the Court. The Hague 
conventions provide that when any contracting powers desire to seek re- 
course to the Permanent Court of Arbitration for the settlement of a dif- 
ference that has arisen between them, the tribunal to decide the difference 
shall be chosen from the general list of the members of the Court. 

The secretariat of the Court maintains quarters in the Peace Palace at 
The Hague, Netherlands. 


(Dept. of State Press Release No. 177, June 26, 1969; 61 Dept. 
of State Bulletin 54 (1969).) 


RECOGNITION OF FOREIGN JUDGMENTS 


The Office of the Legal Adviser replied as follows to an inquiry 
requesting the views of the Department of State concerning enactment 
by U. S. States of the Uniform Foreign Money-Judgments Recogni- 
tion Act: 


We referred your question concerning the desirability of the States’ 
continuing to enact the Uniform Foreign Money-Judgments Recognition 
Act to the Secretary of State’s Advisory Committee on Private Interna- 
tional Law. It appeared on the agenda of the thirteenth meeting of the 
Committee which was held on February 25, 1969. 

At that meeting the Committee discussed the report of the United States 
delegation to the Eleventh Session of the Hague Conference. The delega- 
tion reported that the relationship between the Convention on the Recog- 
nition and Enforcement of Foreign Judgments and the Supplementary 
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Protocol to that Convention was discussed at length in Committee IV. The 
United States had urged that they be linked. The Common Market 
countries, on the other hand, had urged that they be separate. A com- 
promise was reached by including in the Final Act a recommendation that 
a State signing the Convention sign the Protocol at the same time. 

The Committee approved the recommendation in the delegation report 
that the Department defer decision on whether or not to recommend that 
the President transmit the Convention to the Senate for its advice and 
consent until it becomes clear whether or not Contracting States sign both 
the Convention and the Protocol... . 


GS e %& © 


No member of the Committee took the position that our States ought 
not to enact the Uniform Foreign Money-Judgments Act at this time. 
Codification of the law on recognition by the States probably facilitates 
recognition of many of our own judgments abroad. In some countries 
which recognize foreign judgments on the basis of reciprocity an American 
attorney who can cite a blackletter text to show that courts in his State 
recognize foreign judgments would seem to be in a better position than 
one who must rely on common law comity. The Department does not 
believe that the States should decline to enact statutes concerning recog- 
nition of foreign judgments on the ground that the United States may 
at some future date become a party to the Hague Convention on the 
Recognition and Enforcement of Foreign Judgments. 


(Letter from Ambassador Richard D. Kearney to Prof. Adolf 
Homburger, dated March 14, 1969, filed in the Office 
of the Legal Adviser, Department of State.) 


JUDICIAL DECISIONS 


Alona E. Evans 


Unirep States Case NOTES 


Nationality—whether lost by taking oath of admission to Bar in 
foreign country—conditions of voluntary expatriation—the law of 
Canada—the law of the United States 


Baker v. Rusk. 296 F. Supp. 1244. 
U. S. Dist. Ct., C. D. Calif., March 17, 1969. 


Plaintiff brought an action for a judgment declaring that he is a national 
of the United States. He was born in the United States, but had lived in 
Canada from infancy. Upon his admission to the Bar in Alberta in 1926, 
he took the Barristers’ and Solicitors’ Oath, swearing allegiance to the 
King. He practiced law in Canada until 1944 when he returned to the 
United States to reside permanently. His citizenship was challenged by 
the Immigration and Naturalization Service and the Department of State 
under Section 2 of the Immigration Act of 1907, which provides that ‘‘any 
American citizen shall be deemed to have expatriated himself ... when 
he has taken an oath of allegiance to any foreign state.’’4 The court 
granted the declaratory judgment. 

In a memorandum opinion, Judge Gray observed that the issue was 
whether, by taking the oath, plaintiff had voluntarily relinquished his 
American citizenship. While it would not be unreasonable to assume that 
a person taking an oath of allegiance to the sovereign of another state 
deliberately terminated his status as a national of his own country, this 
conclusion did not follow where, as here, plaintiff could show that he had 
always regarded himself as a United States national and that he had not 
construed the oath as a divestment of such nationality. Judge Gray said: 


It seems to me, also, that even if the plaintiff had been vividly 
cognizant of the words of the oath that he took, he might thereby 
have intended to acknowledge allegiance and swear loyalty to King 
George V as the symbolic head of the legal system and institutions to 
which he was hoping to devote his professional life, without claiming 
the King as his national sovereign and turning his back on his native 
land. 

In any event, the plaintiff, after taking the oath, did not at any 
time consider himself to be a citizen of Canada. He did not vote in 
any election in that country and, apart from the matter of the oath, 
there is no indication that he made any expression or performed any 
act that might be considered inconsistent with his United States 
citizenship. 


134 Stat. 1228 (quotation by court). 
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In 1926, Canadian citizenship was not a requirement of admission 
to the bar of Alberta, and the defendant acknowledges (in the answer 
to the complaint) that replies from Canada to inquiries by the United 
States Immigration Service ‘‘. . . indicated that the plaintiff was not 
a citizen of Canada.” * 


The burden of proof was on the defendant and, in the opinion of the court, 
the defendant did not establish its claim.® 


Nationality—expatriation—retention of nationality ius sanguinis con- 
ditional upon residence in United States—necessity of voluntary 
relinguishment—unconshitutionality of residence reguirement—the 
law of the United States 


Berur v. Rusk. 296 F. Supp. 1247. 
U. S. Dist. Ct., District of Columbia, Feb. 28, 1969. 





Plaintiff was born in Italy; his father was an Italian national, and his 
mother was an American national. Plaintiff always assumed his American 
nationality ius sanguinis;* he traveled on a United States passport, and 
he registered for the United States draft. His passport was issued in 
1952 and was periodically renewed up to 1964 when the Department of 
State denied further renewal on the ground that he had lost his na- 
tionality because he had not complied with the requirement contained in 
Section 3801(b) of the Immigration and Nationality Act of 1952 as 
amended, that an American national born abroad must reside in the 
United States for five years between the ages of fourteen and twenty-eight 
in order to confirm his nationality by descent.2 He was also notified by 
Selective Service that he was no longer liable for military service. At 
this time he was over twenty-four years of age. Plaintiff brought an ac- 


2296 F. Supp. 1244 at 1246. 

8 Citing Attorney General Clark’s interpretation of Afroyim v. Rusk in 34 Fed. Reg. 
1079, 1080, Jan. 23, 1969; 387 U. S. 253 (1967); 62 A.J.ILL. 189 (1968). 

1 Sec. 301(a)(7) of the Immigration and Nationality Act of 1952 as amended pro- 
vides: ‘‘ (a) The following shall be nationals and citizens of the United States at birth: 
a +» (7) a person born outside the geographical limits of the United States and its 
outlying possessions of parents one of whom is an alien, and the other a citizen of the 
United States who, prior to the birth of such person, was physically present in the 
United States or its outlying possessions for a period or periods, totaling not less than 
ten years, at least five of which were after attaining the age of fourteen years... .’’ 
66 Stat. 236; 8 U.S.C. §1401(a)(7) (quotations by court). (Footnotes 1 and 2 by 
court retained in part; others omitted.) 

2Sec. 301{(b) provides: ‘Any person who is a national and citizen of the United 
States at birth under paragraph (7) of subsection (a) of this section, shall lose his 
nationality and citizenship unless he shall eome to the United States prior to attaining 
the age of twenty-three years and shall immediately following any such coming be 
continuously physically present in the United States for at least five years: Provided, 
That such physical presence follows the attainment of the age of fourteen years and 
precedes the age of twenty-eight years.’’ 66 Stat. 236; 8 U.S.C, §1401(b) (quota- 
tion by court). The court also noted that this section was modified in 1957 to permit 
up to twelve months’ absence from the country during the period of required residence. 
71 Stat. 644; 8 U.S.C. $1401 (b) (1964). 
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tion to enjoin enforcement of Section 301(b) and moved for summary 
judgment. He contended that enforcement of this section so as to divest 
him of his nationality would violate the Fifth, Highth, and Ninth Amend- 
ments to the Constitution. As the constitutionality of a Federal law was 
at issue, a three-judge court was convened. Granting the plaintiff’s mo- 
tion for summary judgment, the court held that Section 301(b) violated 
the requirements of the due process clause of the Fifth Amendment; once 
acquired, United States citizenship can only be voluntarily relinquished. 

The plaintiff’s case rested upon the concern for protection of citizenship 
exhibited in the decisions of the Supreme Court in Afroyim v. Rusk? and 
in Schneider v. Rusk.t The Government contended that these decisions 
applied only to the protection of citizenship acquired by naturalization. 
Circuit Judge Leventhal, speaking for the court, stated: 


While the facts of both cases are distinguishable, we think the Afroyim 
and Schneider opinions do stand for the proposition that in the ab- 
sence of fraud Congress may not withdraw a citizenship, whether 
acquired at birth or by subsequent grant, that is not voluntarily re- 
nounced. The position urged by the Government would require us 
to accord a “‘niggardly’’ reading that we think is incompatible with 
the broad and forceful position put forward by the Supreme Court 
to protect an important constitutional right.5 


In an alternative argument, the Government sought to show that Section 
301(b) established reasonable conditions whereby persons acquiring citizen- 
ship by descent would be required to develop a relationship with the United 
States. The court said: 


It is a legitimate concern of Congress that those who bear American 
citizenship and receive its benefits have some nexus to the United 
States. We hold only that Congress may not proceed by granting 
citizenship, and then either qualifying the grant by creating a second 
class citizenship or terminating the grant.® 


Judge Leventhal added, in a concurring opinion, that the court did not 
have before it the questions of the conditions which Congress might im- 
pose upon the grant of citizenship nor of the effect of residence abroad on 
the continuation of citizenship. 


Bequest by American decedent to foreign mumeipality—whether be- 
quest for benefit of foreign municipality constitutes charitable be- 
quest exempted from Federal estate taa—whether exemption of be- 
quest to American municipality from Federal estate tax accrues 
to German municipality under commercial treaty—1954 Treaty of 
Friendship, Commerce and Navigation with Federal Republic of 
Germany 


8887 U. S. 253 (1967); 62 A.J.L.L. 189 (1968). 
6377 U. S, 163 (1964); 58 A.J.LL. 1014 (1964). 
5296 F, Supp. 1247 at 1249. 6 Ibid. 1252. 
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CONTINENTAL ILLINOIS NATIONAL BANK AND Trust COMPANY OF CHI- 
CAGO v. UNITED States. 403 F. 2d 721. 
U. S. Court of Claims, Nov. 15, 1968. 


An American national, a resident of Illinois at the time of his death, be- 
queathed the residue of his estate to the Mayor and Magistratsraete of 
Fuerth, a city in Bavaria, Federal Republic of Germany. The will pro- 
vided that the bequest was ‘‘to be used and expended for the benefit of 
said city of Fuerth.’’! The city built an old people’s home with the funds 
received and indicated that any additional funds would be used for op- 
erating and maintenance costs thereof. The bequest was included in the 
testator’s gross estate for tax purposes. The executor paid the tax and 
then filed a claim for a refund. The Internal Revenue Service disallowed 
the claim. The executor then brought suit for a refund of some $86,000 
with interest on grounds that the residuary bequest was either deductible 
from the gross estate as a charitable contribution under Section 2055(a) 
of the Internal Revenue Code of 1952 or exempted from estate taxation 
under Article XI of the 1954 Treaty of Friendship, Commerce and Navi- 
gation with the Federal Republic of Germany.? On the facts, the Court 
of Claims denied plaintiff’s motion for summary judgment and granted 
defendant’s cross-motion for summary judgment, dismissing plaintiff’s 
petition. 

With regard to plaintiff’s contention that the bequest constituted a 
charitable deduction, Chief Judge Cowen held that, although the bequest 
qualified as a gift in trust under Section 2055(a)(8) of the Internal Reve- 
nue Code, the plaintiff had not shown that the bequest was to be used by 
the beneficiary exclusively for charitable purposes as required by this 
section. An unrestricted gift to a foreign city would not qualify as a 
charitable deduction. 

Plaintiff’s alternative argument was based upon Article XI of the 1954 
Treaty, read in conjunction with Section 2055(a)(1) of the Code. This 
section provides for a tax deduction for a bequest to the United States, a 
State or any political subdivision thereof. Plaintiff contended that accord- 
ing to Article XI(1)(2) and (3) of the treaty this same benefit must 
accrue to a German municipality.2. Chief Judge Cowen dismissed this 


1403 F.2d 721 at 723. Some footnotes by court omitted; others renumbered. 

27 U. S. Treaties 1839; 273 U.N. Treaty Series 3. 

3 Art. XI(1): ‘* Nationals of either Party residing within the territories of the other 
Party, and nationals and companies of either Party engaged in trade or other gainful 
pursuit or in scientific, educational, religious or philanthropic activities within the 
territories of the other Party, shall not be subject to the payment of taxes, fees or 
charges imposed upon or applied to income, capital, transactions, activities or any other 
object, or to requirements with respect to the levy and collection thereof, within the 
territories of such other Party, more burdensome than those borne in like situations 
by nationals and companies of such other Party.’’ 403 F.2d 721 at 728 (quoted by 
court). Art. XI(2) extends this provision to nationals not resident in the territories 
of the other party; Art. XI(3) provides that taxes, ete., imposed upon nationals and 
companies of either party shall not be more burdensome than those imposed upon na- 
tionals, residents and companies of any third country. 
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argument on the ground that, as the tax is levied against the estate prior 
to the transmission of the bequest to the beneficiary, the tax cannot be 
construed as falling upon the beneficiary per se; consequently, the treaty 
provision is not germane to this situation. 

Judges Durfee and Collins concurred in the majority opinion, empha- 
sizing the domestic intent of the statute with regard to gifts to munici- 
palities. Judges Davis, Laramore, and Nicols, dissenting, argued that 
there was no basis in the Code for disregarding the charitable nature of the 
bequest. They did not reach the issue of the relevance of the treaty pro- 
vision. 


Inheritance by non-resident aliens—State statutory requirement that 
alien heirs must be shown to have use, benefit, and control of be- 
quest-——the law of New Jersey—Federal control of foreign relations 
of United States—limitations upon authority of State to legislate 
upon foreign relations 


In Re Estate or Kisu. 246 At.2d 1. 
Supreme Court of New Jersey, July 31, 1968. 


An action was brought on behalf of certain Hungarian nationals and 
residents, who were heirs of Esther Kish, a New Jersey decedent, to 
compel payment by the executors of their distributive shares, constituting 
one half of her residuary estate. There was no question as to the identities 
of the Hungarian beneficiaries. However, according to New Jersey law 
im force at the time when this action was commenced, payment to foreign 
beneficiaries could be withheld and the funds placed in the custody of a 
court if it could be shown that they would be deprived of the ‘‘benefit, 
use, or control’’ of such funds under the laws of their country. The 
trial court found convincing evidence that the Hungarian beneficiaries 
would receive the bequest without fear of confiscation or substantial 
diminution in amount and ordered the shares to be paid. The Attorney 
General of New Jersey appealed on the ground that it had not been 
established that these beneficiaries would enjoy full value of their shares. 
The Appellate Division of the Superior Court affirmed. The case was 
appealed to the Supreme Court upon the same issue and also upon the 
contention that the decision below conflicted with previous decisions of the 
Appellate Division on this issue. After the appeal was filed with the 
Supreme Court, the United States Supreme Court decided in Zschernig v. 
Miller? that the terms of an Oregon statute placing certain conditions 
upon the transmission of personalty to foreign heirs of American de- 
cedents infringed upon the Constitutional power of the President and 
Congress to control the foreign relations of the United States. 

Following the decision in Zschernig, the New Jersey Supreme Court 
affirmed the decision below with certain modifications as to procedure. 

iN.J.8. 34:25-10, N.J.8.A. and statement annexed to bill when introduced into 


legislature (cited by court). Footnotes by court omitted. 
2389 U. S. 429 (1968); 62 A.J.LL. 971 (1968). 
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The Supreme Court held that the shares of foreign beneficiaries must be 
transmitted to them unless such delivery is prevented by the laws of the 
Federal Government or of the foreign state or because no means of trans- 
mission exists. 

Judge Hall said: 


- 


As we read Zschernig, a state custodial statute such as N.J.S. 3A: 
25-10 is valid, assuming no superseding treaty is involved, only to the 
extent that shares of foreign beneficiaries may be ordered withheld 
and deposited in court when transmission or delivery is prohibited by 
our federal government or where it is clear that receipt or use is for- 
bidden or made impossible by the law of the beneficiary’s country, in 
whatever form such law may take under that nation’s governmental 
or jurisprudential system, to be ascertained by what Mr. Justice 
Douglas referred to as ‘‘a routine reading of foreign laws.’’ State 
courts may not become involved in matters of the practical administra- 
tion of foreign laws, not prohibitory or confiscatory on the face. Nor 
may they predicate a decision on comparison of political, social or 
economie systems or take judicial notice of so-called ‘‘common knowl- 
edge’’ of conditions or come to a conclusion on the basis of mere 
doubts. See Berman, Soviet Heirs in American Courts, 62 Col.L.Rev. 
257 (1962). . . . Although this aspect was not mentioned in Zschernig, 
we think a valid reading of our statute thus also permits withholding 
and payment into court where there is no present physical means of 
transmitting the payment to a beneficiary in a particular country. 


Costs of transmission and exchange into foreign currency would not be re- 
garded as a diminution of a bequest under the New Jersey statute. 


Jurisdiction—alhien—deportation—request for political asylum—fear 
of political persecution in state of destination for having sought 
political asylum abroad—nature of political persecution 


Kovac v. IMMIGRATION AND NATURALIZATION SERVICE. 407 F. 2d 102. 
U.S. Ct. App., 9th Cir., Jan. 29, 1969. 


The petitioner, a Yugoslav national, overstayed his shore leave while 
serving as a crewman on a Yugoslav vessel. He asked immigration authori- 
ties for political asylum. Admittedly a deportable alien, in an immigra- 
tion proceeding he raised the possibility of a temporary stay of deportation 
under Section 248(h) of the Immigration and Nationality Act of 1952 as 
amended. This section provides: 


The Attorney General is authorized to withhold deportation of any 
alien within the United States to any country in which in his opinion 
the alien would be subject to persecution on account of race, religion, 
or political opinion and for such period of time as he deems to be 
necessary for such reason.? 


Although no formal application for a stay was made by petitioner, such 
application was treated as having been made and was denied, as was 


8246 At. 2d 1 at 8 (emphasis by court). 
166 Stat, 214; 8 U.S.C. §1253(h) as amended by 79 Stat. 918. Footnotes by court 
omitted. 
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petitioner’s motion to reopen and reconsider the deportation proceeding. 
The Special Inquiry Officer ruled that the basis of petitioner’s fear of 
persecution was his liability to prosecution in Yugoslavia for desertion, 
and this did not constitute ground for relief under Section 243(h). The 
Board of Immigration Appeals affirmed this decision. On appeal, the 
Court of Appeal reversed and remanded with instructions to reopen pro- 
ceedings, holding that the Board had interpreted Section 248(h) incor- 
rectly. 

It was brought out in the appeal that, although petitioner was a Yugo- 
slav national, he had been subject to discriminatory treatment in Yugo- 
slavia because he was of Hungarian extraction. He stated that Yugoslav 
secret police had sought to employ him as an agent to work among 
Hungarian refugees in Yugoslavia after the abortive revolt in Hungary 
in 1956. When he refused, he was subjected to severe economic pressure 
and was finally obliged to take a job as a ship’s cook. He argued that 
his request for political asylum in the United States would be construed 
in Yugoslavia as a repudiation of the Communist regime and that he would 
be persecuted on this ground if he returned there. 

At the outset Circuit Judge Browning emphasized the difference þe- 
tween a fear of punishment for desertion and a fear of punishment for 
requesting political asylum in this country: 


Congress did not intend to make the United States a refuge for 
common criminals, but it did intend to grant asylum to those who 
would, if returned, be punished criminally for violating a politically 
motivated prohibition against defection from a police state. The 
Board itself has recently recognized that relief may be afforded 
under section 243(h) if an alien can show ‘‘that his departure was 
politically motivated and that any consequences he faces on return 
are political in nature,’’ even though they take the form of criminal 
penalties for flight. Matter of Janus and Janek, Int. Dec. No. 1900, 
decided July 25, 1968. Petitioner appears to have been denied the 
benefit of an evaluation of his allegations against the standard re- 
flected in this more enlightened interpretation of the statute.” 


The court took exception to the Board’s view that fear of economic 
persecution could be pleaded only where an individual would be deprived 
of all means of earning a living and the Board’s conclusion that petitioner 
would be able to get some employment in Yugoslavia. Noting that ‘‘ perse- 
cution on account of race, religion, or political opinion’’ was substituted 
for ‘‘physieal persecution’’ when this section was amended in 1965, the 
court was of the opinion that Congress had intended thereby to ease the 
burden of proof for an alien seeking relief under this section. ‘‘Under 
the amended statute, therefore, a probability of deliberate imposition of 
substantial economic disadvantage upon an alien for reasons of race, 
religion, or political opinion is sufficient to confer upon the Attorney 
General the discretion to withhold deportation.” ° Judge Browning em- 


2407 F. 24 102, 104-105, citing Sovich v. Esperdy, 319 F. 24 21, 28 (2a Cir., 1963). 
8 Ibid. 107. 
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phasized the necessity for attention to fair procedure in an administrative 
hearing in which the petitioner was handicapped by language difficulty 
and uncertainty as to the nature of the proceeding. 


Jurisdiction—trade by United States flag vessels between foreign 
ports—territorial state’s power to regulate shipping by nationals 
between foreign ports—application of Sherman Anti-Trust Act to 
restrictive practices in sale of United States flag shipping between 
foreign ports—shipment of cargoes financed by Agency for Inter- 
national Development 


Pacific SEAFARERS, Inc. v. Pactsic Far East Line, Inc. 404 F. 2d 
804. 


U. S. Ct. App., District of Columbia Cir., Sept. 30, 1968. 


The plaintiffs, two American shipping lines, formerly operated United 
States-flag vessels in the transportation of cargoes of cement and fertilizer 
financed by the Ageney for International Development between ports in 
Taiwan or Thailand and South Viet-Nam. According to AID regulations 
pursuant to the Cargo Preference Law, at least 50% of AID-financed 
cargoes shipped to countries receiving AID assistance must be carried 
in United States-flag vessels. When the plaintiffs entered this trade, it 
was dominated by certain United States-flag carriers which also engaged 
in round-trip voyages between the United States and the Far Hast. The 
rates for the type of shipping in which plaintiffs were interested were set 
up by an association known as American-Flag Berth Operators (AFBO). 
Members of AFBO were also members of either or both Atlantic-Gulf 
American-Flag Berth Operators (AGAFBO) and West Coast American- 
Flag Berth Operators (WCAFBO), conferences of United States-flag ship- 
pers organized to carry United States Government military cargoes. 
Neither the AFBO agreement nor the conference rates for shipping be- 
tween foreign ports were filed with the Federal Maritime Commission. 
The plaintiffs were driven out of this foreign business by the defendants, 
which included twenty-one American shipping lines and the two confer- 
ences. The plaintiffs brought charges before the Federal Maritime Com- 
mission against the defendants for alleged violations of Sections 15, 16(1), 
and 18 of the Shipping Act of 1916.2 The Commission dismissed this 
complaint on the ground that the trade at issue did not constitute ‘‘ foreign 
trade” to which the jurisdiction of the Commission could extend under 
the Shipping Act. Plaintiffs then filed an action for damages under Sec- 
tions 1 and 2 of the Sherman Anti-Trust Act of 1890.2. The District Court 
granted defendants’ motion to dismiss for failure to state a cause of action 
under the Act. The Court of Appeals reversed and remanded. The court 
held that plaintiffs were engaged in foreign commerce subject to regulation 
by Congress and that the Sherman Act is applicable to the kind of restraint 


146 U.S.C. §1241(b). See AID Reg. 1, §201.6(N). Some footnotes by court 
omitted, others renumbered. 


246 U.S.C. §§814, 815 First, 817. 815 U.S.C. §§1, 2. 


826 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 68 


complained of, i.e. ‘*. . . an attempt by American firms to deny another 
American firm access to a line of international shipping trade created 
by Congress for the general benefit of American shipping.’’ <4 

Judge Leventhal rejected at the outset defendants’ argument that 
plaintiffs were attempting to re-litigate the Commission’s decision, a pro- 
ceeding which they said was barred by principles of collateral estoppel 
and ‘‘practical primary jurisdictional considerations.’’ The Commission 
had held that as its jurisdiction was limited to foreign commerce within 
the purview of the Shipping Act, the complaint was outside the jurisdic- 
tion because plaintiffs were not engaged in shipping between the United 
States and foreign ports. Although the Court of Appeals questioned the 
soundness of this conclusion, there was no doubt that the Commission’s 
ruling did not extend to the issue of restraint upon foreign commerce 
within the terms of the Sherman Act. 

Noting that the issue raised in the instant ease is res nova, the court 
found that Congress’ power under the Constitution to regulate American 
foreign trade comprehended regulation of the sale of United States-flag 
shipping services to foreigners even where such services were to be carried 
out wholly between foreign ports. This conclusion was borne out by 
Congressional policy regarding the transportation of AID-financed cargoes 
which constituted a form of subsidy to the American merchant marine. 
It followed that all American-flag ships had a right to participate in this 
type of trade, so that any attempt by competitive American carriers to 
restrain participation in such trade would be ground for a complaint 
under the Sherman Act. The court noted that the anti-trust laws apply 
to common carriers unless such carriers are specifically exempted under 
Section 15 of the Shipping Act.® 


Sovereign immunity—defense to motion to compel commercial arbitra- 
tion—restrictive theary—whether plea extends to foreign exchange 
control—Eepublic of Viet-Nam 


Pan AMERICAN TANKERS Corp. v. REPUBLIC OF Vint-Nam. 296 E. 
Supp. 361. 
U.S. Dist. Ct., S. D. N. Y., Feb. 25, 1969. 


Plaintiffs contracted with two South Vietnamese firms, one of which was 
organized and its stock wholly owned by the Republic of Viet-Nam, to 
transport cement to South Viet-Nam. Bids for the contract were sub- 
mitted to the Directorate of Commercial Aid in the Ministry of Economy 
of the Republic which reserved the right to accept or reject bids. Demur- 
rage was to be paid by the two defendant firms while dispatch was to be 
paid to the Directorate. Each bidder was required to furnish a bid bond 
to the Directorate; if successful, a bidder then furnished a performance 
bond to the Directorate. Plaintiffs were awarded the contract in January, 


4404 F, 2d 804 at 811. 
5 Citing Carnation Co. v. Pacifice Westbound Conference, 383 U., S. 213 at 216, 217 
(1966). 
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1968. It included a clause providing for arbitration in New York of any 
dispute arising therefrom. In May the two defendant firms notified plain- 
tiffs that they would accept no more shipments of cement nor assume any 
responsibility for fees arising from the use of plaintiffs’ vessels. In a 
letter to the Minister of Economy, the defendant firms justified their con- 
duct on grounds of a poor market for cement and requested the Minister 
to ask the plaintiffs to “f. . . suspend or cancel the contract because this 
was a ‘case of superior foree.’’’? The Minister indicated to plaintiffs 
that he would endeavor to make the defendant firms honor the contract 
but that any question of damage because of delay would have to be settled 
separately. The plaintiffs then filed a complaint in personam with mari- 
time attachment and garnishment and served notice of a motion for an 
order to compel arbitration. 

The Republic appeared specially to oppose the motion for arbitration 
on the ground of sovereign immunity, arguing that its part in the trans- 
action was confined to supervision of the expenditure of foreign exchange 
which was a political or sovereign act. Plaintiffs replied that sovereign 
acts have not been interpreted by the courts so broadly as to comprehend 
control of foreign exchange and that the defense should not be recognized 
where a transaction is essentially commercial in nature. In an earlier pro- 
ceeding, the District Court reserved decision on the motion pending de- 
termination of the question whether the plea of sovereign immunity con- 
trolled the proceedings.? The District Court now held that the Republic 
of Viet-Nam could not plead sovereign immunity as a defense to a motion 
to compel arbitration. Because of the ‘‘circumlocutory manner’? in 
which the Republic’s objections to arbitration had been presented, how- 
ever, the court ordered the Republie to state its objections in specifie terms 
and withheld the decision as to whether arbitration should be ordered until 
the Republic had filed its statement. 

Although a persuasive argument could be made that foreign exchange 
control falls within the category of sovereign or public acts,* Judge 
Herlands considered that the real issue was the ‘‘basic character of the line 
of conduct which generated the lawsuit.” © He said: 


A realistic analysis of the record in this case shows that plaintiffs 
are not complaining of any conduct involving foreign exchange con- 
trol. The motion papers allege that The Republic of Viet Nam was 
a party to a contract with plaintiffs contaming an arbitration pro- 
vision; that an arbitrable controversy has arisen out of this contract; 
and that The Republie of Viet Nam refuses to proceed to arbitration. 
The only action that The Republic of Viet Nam would be required 


1296 F. Supp. 361 at 363. Footnotes by court omitted. 

2 Pan American Tankers Corp. v. Republic of Viet-Nam, 291 F. Supp. 49 (S.D.N.Y., 
1968); 63 A.J.LL. 343 (1969). 

8296 F. Supp. 361 at 367. 

4 Citing the five classes of governmental action listed in Victory Transport, Ine. v. 
Comisaria General de Abastecimientos y Transportes, 336 F. 2d 354 (2d Cir., 1964), 
cert. den., 381 U. S. 934 (1965); 59 A.J.ILL. 388 (1965). 

8296 F. Supp. 361 at 364. 
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to defend in this Court is the making of the contract containing an 
applicable arbitration provision. And the only behavior that The 
Republic of Viet Nam would be required to defend before the arbi- 
trators, should the motion to compel arbitration be granted, is the 
alleged breach of..a commercial contract of cement transportation. 
What The Republic of Viet Nam is accused of doing cannot accu- 
rately be characterized as public or sovereign acts. Consequently 
immunity against plaintiffs’ suit seeking redress of these acts should 
not be granted. 

Assuming arguendo that the Court has mistaken the proper object 
of inquiry and has erroneously concluded that the alleged currency 
control activities are immaterial to the issue of sovereign immunity 
in this case, the Court is of the opinion that The Republic of Viet 
Nam has failed to sustain its burden of proving that its role was 
limited to political or sovereign acts. The documentary evidence 
demonstrates a continuous, active participation by The Republic of 
Viet Nam in all of the significant aspects of the cement transporta- 
tion transaction, including its selection of the winning bidder; its 
negotiations relating to the Fixture Note; its involvement in the modi- 
fication of delivery dates; its position as payee of the performance 
bond and of any ‘‘dispatch money’’ earned; and its negotiations after 
the alleged breach. ... [I]t would appear that the interest of The 
Republic of Viet Nam and presumably its related activities (at least 
in the absence of affirmative proof to the contrary) were not limited 
to political functions, but were intrinsically commercial.® 


As the Republic’s other objections to the motion to compel arbitration, 
including the question of whether the Republie had agreed to arbitration 
in the first place, were insufficiently stated for the court to arrive at 
any decision thereon, the court ordered the decision to be held in abeyance 
pending a clear and precise statement from the Republic. 


Jurisdicthion—aliens—deportaiion—ahien’s choice of destination—in- 
quiry to foreign government as to admissibility of alien—recognition 
of governments—Government of Rhodesia 


Sayu JENG Sayone v. Esperpy. 294 F. Supp. 355. 
U.S. Dist. Ct., 8. D. N. Y., Jan. 3, 1969. 


The plaintiff, a national of the Republic of China on Taiwan, was found 
to be a deportable alien as he had entered the United States as a deserting 
seaman. He designated Rhodesia as his choice of destination; the Special 
Inquiry Officer of the Immigration and Naturalization Service designated 
Taiwan as the alternativet When the British Visa Office in New York 
refused to issue a visa to the plaintiff for entry into Rhodesia, he was noti- 
fied that he would be deported to Taiwan. He moved to stay this order. 
The District Court denied the motion. 

The plaintiff contended that he had been deprived of his right of choice 
of destination under the Immigration and Nationality Act because the in- 


6 Ibid. 
1 Sec. 243(a), Immigration and Nationality Act of 1952 as amended, 66 Stat. 212- 
213; 8 U.S.C. $1253 (a). 


1969 | JUDICIAL DECISIONS 829 


quiry about his admissibility into Rhodesia had been addressed to an 
agency of the Government of the United Kingdom rather than to the 
‘‘Smith’’ Government of Rhodesia. Judge Ryan said: 


The short answer is found in the fact that the-United States recognizes 
the United Kingdom as the legitimate government for Rhodesia; that 
the United States Consular Office in Rhodesia is accredited to the 
United Kingdom; and that the United States recognizes only United 
Kingdom passports and visas for travel to Rhodesia... . 

Which government has sovereignty over Rhodesia is a political 
question not within the competency of this Court to decide; this is 
left to the President and the Secretary of State.? 


Warsaw Convention—limitation of carrier’s liability for baggage toss 
—adequacy of notice to passenger of limitation of liability under 
terms of Convention—Convention as supreme law of land—super- 
session of statute by Convention 


STOLE v. COMPAGNIE NATIONALE AIR France. 299 N.Y.S. 2d 58. 
Civil Ct., New York City, N. Y. Cty., Trial Term, Pt. 23, Feb. 17, 1969. 


Plaintiff brought an action against Air France for damages resulting 
from the loss of two pieces of her baggage on a flight from New York to 
Paris. The jury awarded her $2,000.00. The carrier moved for a judg- 
ment notwithstanding the verdict, contending that its liability in this 
kind of claim was limited to $330.00 under the terms of Article 22 of the 
Warsaw Convention? or, if the convention were not applicable, under the 
terms of Local and Joint International Passenger Rules Tariff No. PR-2, 
filed by defendant with the Civil Aeronautics Board pursuant to 49 
U.S.C. §1878(a). The court denied defendant’s motion. 

In order to invoke Article 22, the carrier had to show that it had com- 
plied with the provisions of Article 4 of the convention regarding the terms 
of the baggage check delivered to the passenger or, specifically, that ade- 
quate notice of the earrier’s liability had been given to the passenger. 
The defendant argued that plaintiff received notice of limitation of lia- 
bility for loss of baggage in the form of the ‘‘Conditions of Contract’’ in 
the passenger ticket and baggage check issued to her two weeks before 
departure and that the notice of limitation of liability as to wrongful 
death and personal injury under Article 3 of the convention, printed in 
10-point type in the passenger ticket, should have constituted further 
warning to plaintiff of the applicability of the convention’s terms to any 
loss of baggage. 

The jury found that plaintiff had not read the baggage notice. In the 
absence of any authority to the contrary, Judge Gold held that plaintiff 
was under no obligation to read such notice. Following the rule of Lisi 
v. Alitalta-Linee Aeree Italiane * that statements printed in small type did 


2294 F. Supp. 355 at 356, 

149 Stat. 3000; 137 League of Nations Treaty Series 11; 28 A.J.I.L. Supp. 84 (1934). 

2370 F. 2d 508 (2d Cir, 1966), affirmed by evenly divided court, 390 U. S. 455 
(1968); 61 A.J.I.L. 812 (1967). 
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not constitute constructive notice of a carrier’s limitation of liability for 
wrongful death or personal injury, the court found that the same de- 
ficiency of notice existed in the present situation regarding the statement 
of limitation of liability printed in the baggage check; consequently, the 
carrier could not invoke the provisions of Article 22 here. The court 
rejected the argument that a notice in 10-point type concerning carrier’s 
liability under Article 3 would satisfy the specific requirements of Article 
4, 

The defendant also contended that the provisions regarding limitation 
of liability contained in Local and Joint International Passenger Rules 
Tariff No. PR-2 were applicable here and that notice to the passenger 
thereof was not necessary. Judge Gold held that the terms of the filed 
tariff cannot be used to circumvent the convention’s requirement of notice 
regarding a earrier’s liability for loss of baggage. The court said: 


Defendant seeks to avoid the aforesaid result by resorting to the 
filed tariff containing identical liability limitations regarding baggage. 
This the court may not permit it to do. The Warsaw Convention 
being an international treaty ratified [sic] by the Senate of the United 
States, has the force and effect of a federal statute, is the supreme 
law of the land (U. 8. Constitution, Art. VI, Par. 2; Reid v. Covert, 
354 U.S. 1, 77 8. Ct. 1222, 1 L.Hd.2d 1148), and thus supersedes the 
tariff and renders it inapplicable to the case at bar. 

Were the courts to adopt defendant’s position, the requirement of 
the Convention to give adequate notice of the defendant’s potential 
limits of liability would be completely negated. Such a result would 
not only be unjust for the reasons above noted, but would supersede, 
by judicial fiat, a treaty of the United States. This court may not 
so rule.® 


Jurisdiction—use by United States officials of evidence obtained by 
foreign officials—reach of Federal exclusionary rule to evidence ob- 
tained illegally by foreign officials—the law of the Philippine Re- 
publac—the law of the United States 


STONEHILL V. UNITED Stares. 405 F, 2d 738. 
U. S. Ct. App., 9th Cir., Dec. 9, 1968; rehearing denied, Feb. 4, 1969. 


In an action by the United States to foreclose Federal tax liens securing 
Federal income tax liabilities outstanding for 1958 through 1961 against 
Harry 8. Stonehill and Robert P. Brooks, the taxpayers moved to suppress 
certain evidence which they contended that the United States had obtained 
by means of an illegal raid made by Philippine Government officials on 
the taxpayers’ premises. The facts indicated that the taxpayers had 
successfully engaged in various business activities in the Philippines after 
the second World War. A discharged employee led the Internal Revenue 
Service representative attached to the American Embassy at Manila to 
question the tax returns of the taxpayers and to bring this matter to the 
attention of Philippine authorities. At the same time, the Philippine 
National Bureau of Investigation (NBI) was investigating the taxpayers 


$299 N.Y.S. 2d 58 at 63. 
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with a view to establishing an evidentiary basis for deporting them as 
undesirable aliens. The NBI raided the business premises of the tax- 
payers, seizing documents and records some of which were later made 
available to United States agents. 

On the basis of these records, the Internal Heventié Service began an 
investigation of the tax returns of Stonehill and Brooks which led to the 
present action. With regard to the raid, it was shown that the Internal 
Revenue Service agent in Manila had opposed it, although he had essenti- 
ally instigated it and had subsequently benefited by it in regard to 
the records seized therein. The Philippine Supreme Court suppressed 
the evidence obtained in the raid on the ground that it had been acquired 
by searches and seizures which violated Article III, §1(8) of the Philip- 
pine Constitution, which is substantially the same as the Fourth Amend- 
ment to the United States Constitution." 

The District Court, in an interlocutory order, denied the taxpayers’ 
motion to suppress the evidence. On appeal the taxpayers contended 
that the evidence should have been suppressed as violative of the Fourth 
Amendment, despite the fact that it had come into American hands through 
action by foreign officials in a foreign state and that the association of 
United States agents in any way with the raid constituted ‘‘participa- 
tion’’ in illegal searches and seizures also in violation of the Fourth 
Amendment. The Court of Appeals affirmed the District .Court’s order. 

District Judge Belloni, speaking for the Court of Appeals, said: 


Neither the Fourth Amendment of the United States Constitution 
nor the exclusionary rule of evidence, designed to deter Federal offi- 
cers from violating the Fourth Amendment, is applicable to the acts 
of foreign officials. Brulay v. United States, 388 F. 2d 345 (9th Cir. 
1967). The reasoning for this is: 


1) all relevant evidence is admissible unless there is an exclusionary 
rule; 

2) even the Fourth Amendment does not by itself provide for ex- 
clusion of evidence unlawfully obtained ; 

3) the Supreme Court, in Weeks v. United States, 232 U.S. 383, 
34 §.Ct. 341, 58 L.Ed. 652 (1914), in order to force United States 
officers to abide by the Fourth Amendment, created the exclusionary 
rule; 

4) there is nothing our courts can do that will require foreign offi- 

cers to abide by our Constitution.? 


He pointed out, however, that ‘‘. . . the Fourth Amendment could apply 
to raids by foreign officials only if Federal agents so substantially partici- 
pated in the raids so as to convert them into joint ventures between the 
United States and the foreign officials.’”?* An examination of Supreme 
Court decisions regarding participation by Federal officials in raids con- 
ducted by State officials led Judge Belloni to conclude that ‘‘[w]hether 
the search does become a joint venture can be determined only by a com- 

1 Stonehill v. Diokno, 20 Phil. Sup. Ct. Rpts, Ann. 883, 392 (1967) (cited by Circuit 


Judge Browning, dissenting). 405 F.2d 738 at 747. Footnotes by court omitted. 
2 Ibid. 743. 8 Ibid. 
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parison of what the F'ederal agent did in the search and seizure with the 
totality of acts done in the search and seizure.’’* An examination of the 
history of the raid did not show that the American officials had actually 
participated in the unlawful searches and seizures which led to their 
acquisition of the contested evidence. 

Circuit Judge Browning, dissenting, argued that in defining ‘‘partici- 
pation” by the American agents in the raid, ‘f. . . the enterprise must 
be viewed as a functional whole.’’® In his opinion the facts pointed to 
the American agents’ awareness of the plans for and the conduct of the 
raid in addition to their benefiting from its results. The activities of 
American officials abroad are as subject to the Constitutional limitation 
as are such activities in the United States. 


Territorial sea—delimitation of seaward boundary of inland waters 
of State of Umted States—Convention on Territorial Sea and 
Contiguous Zone, 1958—definition of coastline for purposes of Sub- 
merged Lands Act, 1953—whether dredged channels comprise in- 
land waters—measurement of territorial sea from low-tide elevations 
—definition of bay—effect of presence of islands on semicirele test— 
whether headland of bay can be located on island—status of water 
between mainland and chain of islands—definttion of historic bay 
—adaptation of principles of international law to settlement of 
domestic controversy—the law of the United States 


Unirep STATES v, LOUISIANA ET AL. (Louisiana BOUNDARY Cass). 
394 U. S. 11. 
U. S. Supreme Court, March 3, 1969. 


This proceeding was brought on cross-motions by the United States and 
the State of Louisiana for a supplemental decree determining the location 
of the ‘‘line marking the seaward limit of inland waters’’ of Louisiana. 
The Supreme Court had held in an earlier case concerning the seaward 
limits of the State that, according to the Submerged Lands Act of 1953,1 
the United States had quit-claimed to Louisiana those lands extending 
outward from the State’s coastline for three geographical miles under the 
Gulf of Mexico.? In the Court’s decree, the term ‘‘coastline’’ followed 
the definition used in the Act: ‘‘the line of ordinary low water along that 
portion of the coast which is in direct contact with the open sea and the 
line marking the seaward limit of inland waters.” 3 The Court reserved 
jurisdiction to entertain further proceedings relative to the delimitation 
of this boundary. 

In the present case the United States contended that the definitions 
which appear in the 1958 Convention on the Territorial Sea and the 


4 Ibid. 744. 5 Ibid. 751. 

167 Stat. 29; 43 U.S.C. §$1301-1315; 48 A.J.LL. Supp. 104 (1954). Some footnotes 
by court omitted, others renumbered. 

2 363 U. S, 1 (1960); 54 AJ.I.L. 895 (1960). 

3 364 U. 8. 502, 503 (1960); 43 U.S.C. §1301(¢). 
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Contiguous Zone,* and which the Court had cited with approval when 
interpreting the Submerged Lands Act in Umted States v. California,’ 
should be applied in marking the seaward limit of Louisiana’s inland wa- 
ters. Louisiana took the position that the line. determined by law in 
1895 ° should be adopted and, in the alternative, that, granting arguendo 
that the definitions in the convention were applicable here, the ‘‘deeree 
proposed by the United States reflects too restrictive a construction 
of the Convention’s provisions in derogation of relevant principles of inter- 
national law.” The Court held that the definitions in the convention 
should be used in drawing ‘‘the line marking the seaward limit of inland 
waters’’ of Louisiana. The Court further ordered that a Special Master 
be appointed to make a preliminary determination of certain issues of a 
technical nature affected by the application of the convention in this case. 

Louisiana argued that certain lines drawn by the Commandant of the 
Coast Guard, pursuant to the 1895 Act, for the purpose of delineating high 
seas from inland waters constituted that State’s boundary, or ‘‘Inland 
Water Line,” for the purpose of the Submerged Lands Act. The State 
contended that the 1895 Act was in part materia with the 1953 Act. 
Justice Stewart, speaking for the Court, distinguished the two Acts, 
pointing out that the 1895 Act was concerned with navigational matters, 
whereas the 1953 Act was concerned with boundary matters. With re- 
gard to the State’s assertion that the ‘‘Inland Water Line’ could be 
treated as an historic boundary, the Court said: 


Whether particular waters are inland has depended on historical 
as well as geographical factors. Certain shoreline configurations have 
been deemed to confine bodies of water, such as bays, which are 
necessarily Inland. But it has also been recognized that other areas 
of water closely connected to the shore, although they do not meet any 
precise geographical test, may have achieved the status of inland 
waters by the manner in which they have been treated by the coastal 
nation. As we said in United States v. California, it is generally 
agreed that historie title can be claimed only when the ‘‘coastal 
nation has traditionally asserted and maintained dominion with the 
acquiescence of foreign nations.’’ 381 U.S., at 172. 

While there is not complete accord on the definition of historic 
inland waters, it is universally agreed that the reasonable regulation 
of navigation is not alone a sufficient exercise of dominion to consti- 
tute a claim to historic inland waters. On the contrary, control of 
navigation has long been recognized as an incident of the coastal 
nation’s jurisdiction over the territorial sea. Article 17 of the Con- 
vention on the Territorial Sea and the Contiguous Zone embodies this 
principle in its declaration that ‘‘[f]oreign ships exercising the right 
of innocent passage [in the territorial sea] shall comply with the laws 
and regulations enacted by the coastal State ... and, in particular, 
with such laws and regulations relating to transport and navigation.’ 
Because it is an accepted regulation of the territorial sea itself, en- 
forcement of navigation rules by the coastal nation could not consti- 


415 U. S. Treaties 1606; 516 U.N. Treaty Series 205; 52 AJ.LL. 834 (1958). 
5 381 U. S. 139 (1965); 59 A.J.I.L. 930 (1965). 
628 Stat. 672. 7394 U. S. 11 at 17. 
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tute a claim to inland waters from whose seaward border the terri- 
torial sea is measured. 

But even if a nation could base a claim to historic inland waters 
on its continuous regulation of navigation, it is clear that no historie 
title can accrue when the coastal nation disclaims any territorial 
reach by such an exercise of jurisdiction. For at least the last 25 
years, during which time Congress has twice re-enacted both the 
International and Inland Rules, the responsible officials have con- 
sistently disclaimed any but navigational significance to the ‘‘ Inland 
Water Line... .’’® 


It was contended by Louisiana that if the State’s ‘‘coastline’’ were de- 
fined in accordance with the terms of the convention, it would be ambula- 
tory and variable for geological reasons, unlike the stable situation of the 
California coastline. It followed that the Court should adopt a definition 
consonant with Louisiana’s particular circumstances; the ‘‘Inland Water 
Line’’ suited these circumstances and, at the same time, met the condi- 
tions of ‘‘definiteness and stability’? commended by the Court in Umied 
States v. California?” Justice Stewart said: 


We do not, however, so broadly construe our function under the 
Submerged Lands Act. Our adoption in United States v. California 
of the definitions contained in the Convention on the Territorial Sea 
and the Contiguous Zone was ‘‘for purposes of the Submerged Lands 
Act,” and not simply for the purpose of delineating the California 
coastline. Congress left to this Court the task of defining a term used 
in the Act, not of drawing state boundaries by whatever method 
might seem appropriate in a particular case. It would be an extra- 
ordinary principle of construction that would authorize or permit a 
court to give the same statute wholly different meanings in different 
cases, and it would require a stronger showing of congressional intent 
than has been made in this case to justify the assumption of such 
unconfined power. Finally, we note that if the inconvenience of an 
ambulatory coastline proves to be substantial, there is nothing in this 
decision which would obstruct resolution of the problems through ap- 
propriate legislation or agreement between the parties. Such legisla- 
tion or agreement might, for example, freeze the coastline as of an 
agreed-upon date. 

Even if we were free to adopt varying definitions of inland waters 
for different portions of the United States coast, we are not convinced 
that the policy in favor of a certain and stable coastline, strong as it 
is, would necessarily outweigh countervailing policy considerations 
under the Submerged Lands Act. We recognized in California the de- 
sirability of ‘‘a single coastline for both the administration of the 
Submerged Lands Act and the conduct of our future international 
relations.” 381 U.S., at 165. The adoption of the ‘‘Inland Water 
Line” for Louisiana would be completely at odds with this de- 
sideratum. Moreover, adoption of a new definition of inland waters 
in this case would create uncertainty and encourage controversy over 
the coastlines of other States, unsure as to which, if either, of the 


8 Inland Rules: Act of May 21, 1948, 62 Stat. 249; Act of Aug. 8, 1953, 67 Stat. 497. 
International Rules: Act of Oct. 11, 1951, 65 Stat. 406; Act of Sept. 24, 1963, 77 
Stat. 194, 

9394 U. S. 11, 23-27. 10 381 U. S. 139 at 167. 
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two definitions would be applied to them. This uncertainty might be 
compounded by the absence of any ‘“‘Inland Water Line” around 
much of the United States. And we cannot assume that, in enacting 
the Submerged Lands Act, Congress envisioned that the ownership 
of potentially vast resources might thereafter be determined ‘‘from 
time to time’’ by the Coast Guard, acting solely in the interest of 
navigational convenience. 


The Court was faced with a number of specific questions concerning 
the application of the convention to the Louisiana situation. These points 
may be summarized briefly. 


1. Dredged channels. The Court held that dredged channels do not 
constitute inland waters under Article 8 of the convention." 

2. The territorial sea of low-tide elevations. An analysis of Article 
11(1)(2) of the convention defining ‘‘low-tide elevations,’’ in terms of 
the lravvaux préparatoires, text of the convention, and commentaries 
thereon, led the Court to ‘‘eonclude that low-tide elevations situated 
in the territorial sea as measured from bay-closing lines are part of the 
coastline from which the three-mile grant of the Submerged Lands Act 
extends,’’ 18 

3. The semicircle test. Article 7(2) of the convention provides that the 
term ‘‘bay’’ may not be applied to an indentation ‘‘unless its area is as 
large as, or larger than, that of the semi-circle whose diameter is a line 
drawn across the mouth of that indentation.’’?* The application of the 
semicircle test to a number of bays was at issue in the case. The Court 
did not undertake to answer all of the questions raised by the parties in 
this regard, but did state that: 


We cannot accept Louisiana’s argument that an indentation which 
satisfies the semicircle test ipso facto qualifies as a bay under the Con- 
vention. Such a construction would fly in the face of Article 7(2) 
which plainly treats the semicircle test as a minimum requirement. 
And we have found nothing in the history of the Convention which 
would support so awkward a construction.’ 


4. Islands at the mouth of a bay. According to Article 7(3): ‘‘Where, 
because of the presence of islands, an indentation has more than one 
mouth, the semi-circle shall be drawn on a line as long as the sum total 
of the lengths of the line across the different mouths. Islands within an 
indentation shall be included as if they were part of the water areas of 
the indentation.’’?® The Court held, with regard to this provision, that 
‘where islands intersected by a direct closing line between the mainland 
headlands create multiple mouths to a bay, the bay should be closed by 


11 394 U. S. 11, 33-35. 

12 Art. 8 provides: ‘‘For the purpose of delimiting the territorial sea, the outermost 
permanent harbour works which form an integral part of the harbour system shall 
be regarded as forming part of the coast.’’ Ibid. 36 (quotation by court). 

18 Ibid. 47. 14 Ibid, 48 (quotation by court). 

18 Ibid. 54. 16 Ibid, 55 (quotation by court). 
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lines between the natural entrance points on the islands, even if those points 
are landward of the direct line between the mainland entrance points.’’*” 

5. Islands as headlands of bays. Pointing out that the convention does 
not clearly determine whether an island can constitute the headland of a 
bay or indentation, Justice Stewart reserved for the Special Master the 
determination of ‘‘whether the islands which Louisiana has designated 
as headlands of bays are so integrally related to the mainland that they 
are realistically parts of the ‘coast’ within the meaning of the Conven- 
tion... .°7 38 

6. Fringes of islands. The convention provides no rule as to whether 
the area between the mainland and a fringe of islands constitutes inland 
waters. Although the matter was dealt with in the specific circumstances 
of the Fisheries Case (United Kingdom v. Norway), the history of the 
convention indicates that a fringe of islands would receive no special 
treatment unless the coastal state used the straight baseline method of de- 
mareation. The Court said: 


In United States v. California, 381 U.S. 139, 168, we held that 
‘‘the choice under the Convention to use the stright-base-line method 
for determining inland waters claimed against other nations is one 
that rests with the Federal Government, and not with the individual 
States.” Since the United States asserts that it has not drawn and 
does not want to draw straight baselines along the Louisiana coast, 
that disclaimer would, under the California decision, be conclusive of 
the matter. Louisiana argues, however, that because the Louisiana 
coast is so perfectly suited to the straight baseline method, and because 
it is clear that the United States would employ it in the conduct of 
its international affairs were it not for this lawsuit, the Court should 
reconsider its holding in California and itself draw appropriate base- 
lines. While we agree that the straight baseline method was de- 
signed for precisely such coasts as the Mississippi River Delta area, 
we adhere to the position that the selection of this optional method 
of establishing boundaries should be left to the branches of Govern- 
ment responsible for the formulation and implementation of foreign 
policy. It would be inappropriate for this Court to review or over- 
turn the considered decision of the United States, albeit partially 
motivated by a domestic concern, not to extend its borders to the 
furthest extent consonant with international law.?° 


7. Historic inland waters. Louisiana claimed that certain indentations 
constituted ‘‘historic bays,’’ although they did not meet the definition 
of ‘‘bay’’ contained in Article 7 of the convention. Justice Stewart 
noted that ‘‘[h]istorie bays are not defined in the Convention, and the 
term therefore derives its content from general principles of international 
law.” 7? In California the United States had argued that a State could 
assert an historie title only with the endorsement of the United States; the 
Court, however, declined to pass upon this contention. Continuing this 
point, Justice Stewart said: 


17 Ibid. 60. 18 Ibid. 66. 
19 [1951] T. ©. J. Rep. 116. 20394 U. 8. 11, 72-73. 
21 Ibid, 74-75. 
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While we do not now decide that Louisiana’s evidence of historic 
waters is ‘‘clear beyond doubt,’’ neither are we in a position to say 
that it is so ‘‘questionable’’ that the United: States’ disclaimer is con- 
clusive. We do decide, however, that the Special Master should 
consider state exercises of dominion as relevant to the existence of 
historic title. The Convention was, of course, designed with an eye 
to affairs between nations rather than domestic disputes. But, as we 
suggested in United States v. California, it would be inequitable in 
adapting the principles of international law to the resolution of a 
domestic controversy, to permit the National Government to distort 
those principles, in the name of its power over foreign relations and 
external affairs, by denying any effect to past events. The only fair 
way to apply the Convention’s recognition of historic bays to this case, 
then, is to treat the claim of historic waters as if it were being made 
by the national sovereign and opposed by another nation. To the 
extent the United States could rely on state activities in advancing 
such a claim, they are relevant to the determination of the issue in 
this case.”? 


Justices Black and Douglas, dissenting, argued that ‘‘ ‘inland waters’ 
should be measured in Louisiana, and in any other State with similar 
coastal characteristics, by the standard urged by Louisiana—the Coast 
Guard line established years ago, under the authority of an 1895 Act of 
Congress, to mark off the boundaries of the States’ ‘inland waters.’ Such 
a holding would put an end to a useless, unnecessary litigation, over an 
issue that can well be characterized as de minimis so far as the practical 
effect to the United States is concerned.’’ 23 


Territorial sea—delimitation of seaward boundary of State of United 
States—Convention on Territorial Sea and Contiguous Zone, 1958 
—definition of coastline 

UNITED States v. LOUISIANA ET ab. (Texas Bounpary Case). 394 
U.S. 1. l 

U. S. Supreme Court, March 3, 1969. 


According to the terms of the Submerged Lands Act of 1953,1 the State 
of Texas was granted lands extending outward from its coastline for three 
leagues (nine miles) under the Gulf of Mexico. In United States v. 
Louisiana, the preceding case concerning delimitation of the seaward 
boundary of Texas, the Supreme Court held that the submerged lands 
were to be measured from the coastline as it had existed in 1845 when 
Texas was admitted into the Union rather than from artificial jetties 
which had been built along the coastline after 1845. In the present pro- 
ceeding, Texas contended that as the configuration of the coastline had 
been modified since 1845 by erosion and accretion, an equitable delimitation 
of the submerged lands must be based upon the coastline as it had existed 
in 1845. The United States argued that the modern coastline must be 


22 Ibid. 77-78. 28 Ibid. 80. 

1 Secs. 2, 4, 67 Stat. 29; 43 U.S.C. §§1301, 1312; 48 A.J.IL.L. Supp. 104 (1954). Foot- 
notes by court omitted. 

2389 U. S. 155 (1967); 62 A.J.ILL. 970 (1968). 
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taken as the base. The Supreme Court held that the term ‘‘coastline”’ 
as used in the statute must be defined as the ‘‘modern, ambulatory coast- 
line.” 3 

Justice Brennan stated that the Supreme Court, interpreting the Sub- 
merged Lands Act in United States v. California, had adopted the def- 
nitions appearing in the 1958 Convention on the Territorial Sea and the 
Contiguous Zone* as ‘‘ ‘the best and most workable definitions avail- 
able,’ ë including the concept of the modern, ambulatory coastline. He 
saw no reason to depart from this definition in the instant case. Justice 
Brennan said: 


There is no basis for a finding that ‘‘coast line’’ has a different mean- 
ing for the purpose of determining the baseline for measurement of 
the three-league maximum limitation. Nothing on the face of the 
Act or in its legislative history supports a different meaning. Rather 
it seems evident that Congress meant that the same ‘‘coast line’’ 
should be the baseline of both the three-mile grant and the three- 
league limitation. Texas suggests no ground for a distinction, but 
argues that measurement from the modern, ambulatory coastline 
would produce an inequitable result and work havoc with orderly 
mineral development. It is true that last Term’s decision that the 
three-league belt should be measured from the 1845 coastline and 
not from the edge of subsequently constructed artificial jetties de- 
prived Texas of the benefit of post-1845 accretion. lt is also true that 
the use of the modern, ambulatory coastline as the baseline from which 
the limitation is measured will penalize Texas for post-1845 erosion 
and may present practical difficulties for mineral lessees. But any 
alleged inequitable results, as well as any alleged detriment to orderly 
mineral development, derive from a consistent reading of the scheme 
Congress fashioned; thus Texas must look to Congress for relief,” 


Justice Black, in a dissenting opinion, said: 


This case now before us concerning the Texas boundary again refutes 
any idea that applying treaties and international law to settle such 
local disputes between the Federal Government and a State will bring 
about stability, certainty, or expedition in carrying out the will of 
Congress. For here we are told that even if the United States wins, 
it will probably take a very long time to decide this controversy under 
the complexities of measurement necessary in accordance with the in- 
ternational treaty rules... .8 


Noting that further litigation regarding boundaries is pending, he ex- 
pressed the view that this type of issue should not be decided by courts 
but rather by government agencies competent in the technology of bound- 
ary delineation. 


8394 U. 8.1 at 4 

415 U. S. Treaties 1606; 516 U.N. Treaty Series 205; 52 A.J.I.L, 834 (1958). 

6381 U. S. 139 at 165 (1965), citation by court; 59 A.J.LL. 930 (1965). 

6 United States v. California (Supplemental Decree), 382 U. S. 448 (1966); 60 
AJ IL. 588 (1966). 

7394 U. S. 1, 5-6. 8 Ibid. 1-8. 
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Académie de Droit International. Recueil des Cours, 1965. Tomes I, II, 
III (Vols. 114, 115, 116 of the Collection). Tome I: pp. viii, 582; 
Tome IT: pp. viii, 628; Tome III: pp. vili, 490. Indices. Leiden: A, W. 
Sijthoff, 1966, 1967. FI. 50 each. 


Since my reviews of the Recueils des Cours have regularly emphasized 
their considerable merits, it may be pardonable to begin this review on a 
more critical note. Taking the lectures over the last decade, it would 
appear that a great deal of what passes for scholarship in international 
law consists of summaries, restatements or quotations of what other writers 
have said. This of course is a traditional form of legal scholarship and 
at times it may skillfully introduce new ideas. But one should not over- 
look the lack of originality and the fact that what is said can generally be 
found elsewhere. A second criticism goes somewhat deeper; it is con- 
cerned with the weaknesses of the time-honored lawyers’ method. It is 
evident, for example, that the handling of facts is frequently impression- 
istic, selective, argumentative. Rarely is an effort made to develop uni- 
form and comparable categories to deal with relevant factual material. 
The more analytical portions depend heavily on concepts that are used in 
various senses and often are not precisely defined. It is still rather un- 
common for a lecturer to define the meaning of terms by specifying indi- 
eators which point to verifiable facts. And so on. One conclusion may 
be that scholars in international law are largely impervious to the new 
ideas that have been developed in the neighboring disciplines of the social 
sciences and contemporary philosophy. Perhaps the reason for this is 
that international law is still predominantly influenced by the advocate 
and the practitioner. Still another inference that may be drawn from the 
Recueil des Cours is that international legal scholars are reluctant to 
engage in basic criticism of each other. There are of course conspicuous 
exceptions; but they are hardly encouraged by their fellows. I wonder 
whether the Hague Academy could not organize its lectures so that con- 
flicting points of view would be advanced on given subjects. It might be 
salutary to have the students represented in the Recueil with comment 
eritical of the lecturers’ views. There is certainly room for improvement; 
the Zeitgeist favors innovation even in venerable academies. 

Volume I of the 1965 Recueil opens with lectures by Professor L, A. 
Lunz of Moseow on ‘‘Conflict of Laws in International Sales: Theory and 
Practice of Socialist Countries.’’ Professor Lunz, a well-known and 
authoritative Soviet expert on private international law, has devoted 
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more than half a century to the subject, both as scholar and as legal 
adviser to the Commissariat of Finance. In these lectures he summarizes 
the rules and practice applicable to foreign trade transactions within the 
Socialist bloc, covering. a large number of conflict of laws issues with 
brevity and clarity. It is far from a dogmatic tract: differences among 
Socialist experts are discussed, subleties and unresolved complexities are 
indicated and pragmatism is more evident than abstract theory. Of 
special interest in the light of recent doctrine on the relations between 
Socialist countries is the rejection of the view (once advanced) that re- 
lations between organizations of different Socialist states are of the same 
nature as organizational relations within a country. Professor Lunz’ 
position is that private international law is of a ‘‘universal and equal 
nature without distinction between countries with different property 
systems.’’ Special rules may be created by international agreements 
only, not by national legislation of one country. 

The Geneva Conventions of 1949 are examined comprehensively by the 
leading English expert on the subject, Colonel Gerald Draper of London 
University, a legal consultant to the International Committee of the Red 
Cross. Colonel Draper admirably combines clear-headed, legal analysis 
with moving eloquence in support of the humanitarian law established 
by the conventions. Without glossing over defects and limitations, he 
demonstrates that a substantial edifice has been constructed by the con- 
ventions, especially in regard to internal eonflicts (Article 3), new obli- 
gations toward war prisoners, and protection for civilians in occupied 
territory. The most noticeable weakness of the conventions relates to 
inter-state enforcement; the record has been especially discouraging, 
indeed tragic, in regard to the outrages committed in numerous internal 
wars. Colonel Draper is hopeful about the potentialities of the provision 
for repression of ‘‘grave breaches’’ which require states to enact penal 
legislation against individuals, irrespective of the locality of the crime 
or nationality of the offender. He does, however, stress that this will 
remain weak as long as there is no requirement to hand over or prosecute 
the accused when a prima facie case has been made out. The duty of the 
parties to instruct armed forces and officials about the conventions is a 
source of hope that there will be created ‘‘an awareness in the minds of 
men that clear rules of humanitarian conduct do exist in time of war, 
that those rules do not give way to local law or orders and that in the last 
resort there is the serious risk of prosecution and conviction for grave 
violation of the law of war.’’ No single individual has done more to 
advance such awareness, with logic and passion, than has the dedicated 
author of these lectures. 

Professor Louis Henkin’s lectures on ‘‘International Law and the 
Behaviour of States’’ deal with the perennially vexing problems of why 
states observe and why they violate law, a ‘‘kind of psychological study 
of the criminal behaviour of States.” The case for law observance is 
put forward with sophistication invigorated by ethical conviction. The 
author disarmingly admits his exploration is speculative as to govern- 


1969] BOOK REVIEWS AND NOTES 841 


mental motivations and his treatment more impressionistic than scientific. 
But his skillful use of illustrative material and practical wisdom (based 
on a rich experience and much reflection) give the lectures a hard-headed 
quality that should impress even “‘realpolitiker’’ skeptical about interna- 
tional law. There is, moreover, a grace and felicity of expression in these 
lectures that is as welcome as it is rare.? 

A brief “‘Contribution à la Interprétation des Traités”? by Professor 
Georges Berlia of Paris is in the mainstream of continental thought on 
approaches to interpretation. The author judiciously examines the vari- 
ous formulas, seeking the merit and limitations of each, and he reminds 
us by reference to cases in the International Court and the arbitral 
tribunals of the nuances and practicalities of the judicial function. 
Politis, Scelle and De Visscher are his principal mentors; there is no indi- 
eation that he has found younger writers or other disciplines of significant 
value in this connection. 

Felix Schnyder, a Swiss diplomat (presently Ambassador to Washing- 
ton) and for some years the United Nations High Commissioner for 
Refugees, has contributed a comprehensive set of lectures on the legal 
aspects of refugee problems. Mr. Sehnyder understandably stresses the 
positive aspects, underlining the extent to which international action has 
been responsive to humanitarian considerations in spite of the many in- 
hibitions and constraints imposed by nationalist pressures. The Con- 
vention on Refugees of July 28, 1951, originally conceived as a temporary 
instrument for European refugees, has now been extended in temporal 
and geographical scope and serves as a key instrument in obtaining 
practical measures of protection on the national plane. Beyond that, 
material assistance and ‘‘good offices’’ have enabled the High Commissioner 
to extend his rôle to highly delicate situations not covered by treaties. 
The dedication, energy and diplomatie skill of the author himself played 
no small part in the success of these endeavors. 

Professor Roger Pinto of Paris contributes a remarkably succinct 
survey of the rules of international law governing civil war. In approxi- 
mately 100 pages he deals with almost that number of subjects, divided 
principally under the two main headings “‘ Jus ad bellum” and “Jus om 
bello.” The brevity with which he disposes of complex issues is some- 
times bewildering, but on the whole the summaries of principles are ad- 
mirably lucid and likely to command wide assent. They are of course 
no substitute for the type of in-depth studies of conflicts undertaken by 
the ‘‘civil war’’ panel of the American Society of International Law. 

Volume II opens with the lectures of André Donner, a Dutch Jurist 
and judge of the Court of Justice of the European Communities, on the 
relationship between the competence of that court and municipal courts. 
The complexities and subtleties of the legal relations of the Community 
and national jurisdictions are clearly and succinetly described so that 
even those unfamiliar with the intricacies of European Community law 


1 These lectures have now appeared in revised and expanded form in the book, How 
Nations Behave, reviewed in this JOURNAL by Professor Katz, 63 A.J.I.L. 347 (1969). 
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can profit from the exposition. The second contribution is a broad survey 
of liability for tort (‘‘Les Obligations Délictuelles’’) in private interna- 
tional law by Professor Gunther Beitzke of the University of Bonn. 
Pointing out that the classic rule of the law of the place of injury is no 
longer a safe guide, Professor Beitzke analyzes the situation in which it con- 
tinues to be applied and the typical cases in which other solutions are found 
more justifiable. He rejects both the ‘‘non-rule’’ and the ‘‘single-rule’’ 
approaches and offers a well-balanced critique of doctrine in the light of 
the extraordinary diversity of factual situations which give rise to tort 
liability. 

The General Course on Publie International Law was given by the 
distinguished editor of this JOURNAL, Professor William W. Bishop of the 
University of Michigan Law School. Professor Bishop’s lectures cover 
more than eighty topics in 315 pages. They are as admirable for their 
lueidity and good sense as for their impressive scholarship. Professor 
Bishop’s down-to-earth approach and his concern for practical ‘‘lawyer- 
ing” are manifested in the richness of detail with reference to specific 
cases, agreements, and practical problems. While typically American in 
this respect, Professor Bishop’s basic outlook is an international one and 
it would be hard to find another jurist who is so fair-minded in his treat- 
ment of controversial points of view. 

The final contribution in Volume ITI is the lectures on international 
law relating to modern radio communication given by Jens Evensen, the 
Director General of the Legal Department of the Norwegian Ministry of 
Foreign Affairs. Although the international law of radio is often cited 
as a model of international regulation, international lawyers have rarely 
examined it in detail, put off no doubt by the apparent technicality and 
specialized character of the subject matter. Mr. Evensen is not himself 
a specialist in the field but he is perhaps for that very reason an excellent 
guide to what he rightly describes as a fascinating pattern of law. The 
technical requirements of frequency allocation and prevention of harmful 
interference are at the heart of regulation, but probably even more inter- 
esting to the non-specialized reader are the discussions on the principle 
of satisfactory national service, the international law prohibiting radio 
propaganda, and the legal aspects of pirate broadcast stations operating 
from vessels and aircraft. One would have liked to find more treatment 
of sanctions, which Mr. Evensen describes as ‘‘precarious and compli- 
cated.’’ 

In Volume [II the first series of lectures deals with the interplay of 
the ‘‘uniform law’’ laid down by treaties on private international law. 
Professor A. Malintoppi of Modena, who has been an Italian representative 
on several intergovernmental bodies engaged in unification, presents a 
elosely-reasoned analysis of problems raised in applying the “‘unified rule’’ 
of the convention in conflict-of-law situations. In keeping with Italian 
positivism, the analysis is mainly on the pure law level with little discus- 
sion of the practical and policy aspects that may be relevant for solution. 
Nonetheless the lectures should be of value to practitioners, especially those 
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concerned with aviation and other means of transport affected by the 
unified rules under international conventions. 

In a contrasting vem the next group of lectures presents a broad 
historical-political survey of the ‘‘Expansion of the International Com- 
munity in the 19th and 20th Centuries.’ The author, Professor Antonio 


Truyol y Serra of Madrid, is an eloquent and optimistic advocate for an _ 


emerging world law devoted to common interests and ‘“‘socialization’’ 
rather than to the demarcation of national competences. The ‘‘ag- 
giornamento’’ which this evidences is more noteworthy than the not un- 
familiar history recounted. It is to be hoped that Professor Truyol y 
Serra will soon give us a more specific analysis of a civitas maxima 
based on ‘bien commun wniversel.’’ 

Whether decolonization has changed the traditional law of state suc- 
cession is the central question in Professor Karl Zemanek’s succinct survey 
of practice in the last two decades. His answer is that it has not; he has 
found the traditional law valid and applied; he has moreover found that 
‘“by and large new states wish to maintain the state of affairs inherited 
from their predecessors even to a larger extent than the previous law [sic] 
permitted them to do.” His more specific conclusions are all expressed 
with clarity and confidence, though at times covering up controversial 
points by reference to exceptions such as rebus sic stantibus and odious 
concessions. Although Professor Zemanek serupulously remains on the 
level of actual practice, the clear implication of his survey is that the new 
states have little reason to reject the customary law of state succession. 
The discussion in the International Law Commission may possibly reveal 
a different perception of interest on the part of some new states, as sug- 
gested by the 1968 report of the Special Rapporteur on State Succession 
(U.N. Doc. A/CN.4/204, April 5, 1968). 

The last two contributions in Volume III are general surveys of private 
international law. The first by Professor Guiseppe Barile of Florence is 
an interesting endeavor to examine ‘‘la fonction historique” of rules of 
conflicts of laws with respect to the major developments in the system of 
states. While this is a welcome departure from the usual Italian positivist 
and formal approach, the lectures give relatively little consideration to 
economic and social factors which are perhaps of greater significance than 
political doctrine in the functional analysis of private international law. 
The second contribution by the well-known Iraqi diplomat, Professor M. K. 
Yasseen, deals with general principles in systematic and logical analysis. 
Ambassador Yasseen observes that private international law has suffered 
from nationalist tendencies, and he concludes that its overriding objective 
should be positive international co-operation based on recognition of each 
other’s equality ‘‘dans une existence commune ou dans une sphère d'intérêt 
commun.’’ One hopes that Professor Yasseen and others will develop on 
a more concrete level the ideas and techniques that would enable private 
international law to serve the objective that he has so eloquently advanced. 


OscaR SCHACHTER 


H 
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fe. Effectivités du Droit International Public. By Charles De Visscher. 
Paris: Editions A. Pedone, 1967. pp. 175. 


Professor De Visscher offers in this book variations on the theme of 
effectiveness. It is a virtuoso performance as only he could give it, but 
is it convincing? This reviewer is somewhat skeptical. The notion of 
effectiveness, he warns, is captious, easily misunderstood, and difficult 
to define. 

The first part is theoretical; the following four parts deal with struc- 
tural effectivities (the states, the United Nations, regional organizations, 
and the Antarctice Treaty—‘‘a structural effectivity for scientifie pur- 
poses’’); dynamie effectivities in the formation of international law (cus- 
tom, multilateral treaties, revision, reservations, effect of war on treaties) ; 
dynamic effectivities in subjective situations and conflicts of territorial 
claims (including territorial sovereignty, international responsibility, dip- 
lomatie protection, nationality of ships); and, finally, the search for 
effectivity in the jurisprudence of the World Court and the European 
Court. This review will confine itself essentially to the first and last parts. 

In the field of international law the jurist resorts to the concept of 
effectivity ‘‘in order to find in it the justification for an established order 
or for the purpose of advocating a new formulation of the law or a prin- 
ciple for the solution of a conflict of legal claims” (p. 18). In the former 
case we speak of terminal effectivities (effectivités menées à terme), in 
the latter we have dynamic effectivities (effectevités en action). Effectiv- 
ity in these specifie connotations must be distinguished from the normal 
process whereby social facts are integrated into law; from effectiveness 
in the sense of effective compliance with the law; from effectiveness in 
the sense of efficacy which relates to the adequacy of means, e.g. interna- 
tional instruments, to ends; and from effectiveness in the sense of an act 
which, though illegal in its origin, produces nevertheless, at least tem- 
porarily, certain effects. But, in the latter case, the tension between fact 
and law will be relieved, by operation of dynamic effectivity, in favor of 
a new juridical situation. 

Terminal effectivities are primarily structural effectivities which, being 
static, relate to the statal organization of international relations: the 
existence of states, their exclusive jurisdiction on a certain territory and 
their juridical equality. It is an aspect of structural effectivity that a 
state, In full possession of its power, is responsible for violations of inter- 
national law committed on its territory. But if the state loses part of its 
control through war or revolution, its responsibility changes by operation 
of dynamic effectivity. 

Dynamic effectivity occurs whenever there is a tension between fact 
and law. It exercises influence on the creation of new objective law in the 
form of multilateral instruments. These are the result of the more or 
less sudden awareness ‘‘of the inadequacy of the law which was not re- 
lieved by the normal correctives of custom or treaty” (p. 15). The most 
notable example is the law of space. On the other hand, the tension can 
be relieved by judicial adaptation of a general rule to a particular situa- 
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tion. Thus in the Fisheries case, the International Court of Justice settled 
a dispute, but beyond that, from the point of view of objective law, it laid 
down a particular method for delineating certain maritime areas. 

In subjective situations, that is, in conflicts of claims, dynamic effectiv- 
ity finds so varied a range of application that it defies generalization. It 
may produce a new title (titre) in territorial disputes or require genuine 
attachment in connection with diplomatie protection. By its nature, dy- 
namie effectivity is transitory; it arises from lack of responsiveness of law 
to certain social realities, it disappears as soon as law is adapted to such 
realities. 

However, dynamic effectivity has limits of application. Thus, the rebus 
sic stantibus principle, ‘‘a particularly clear application of dynamic 
effectivity’’ (p. 59), does not apply to territorial titles based on treaties: 
here is a case of the ‘‘intangibility of statal structural effectivities’’ (p. 
88, note 1). Traditional dynamic effectivities, such as duress in connec- 
tion with treaties, particularly peace treaties, and conquest followed by 
annexation of territory may, and in De Visscher’s view, should be circum- 
seribed or entirely eliminated by the new law of the Charter prohibiting 
the use of force or threat thereof. However, a mere paper jus cogens will 
not prevail over fact and general acquiescence therein which are typical 
aspects of dynamic effectivity. 

In discussing the search for effectivity in the jurisprudence of the 
World Court, De Visscher warns at the outset against confusion with so- 
called extensive interpretation. The former is concerned with giving the 
law full application (la pleine réalisation, p. 151), and this object may 
be better achieved, particularly in connection with multilateral treaties, 
by a seemingly restrictive interpretation than by an extensive one. 

The principal applications of the search for effectivity are grouped 
under five heads: practicality, stability, certainty, continuity and finality 
(finalité, p. 153). Practicality characterized the Court’s judgment in the 
Fisheries case in favor of straight baselines. Stability is the hallmark 
of the Court’s jurisprudence in territorial disputes. It also found ex- 
pression in the Court’s statement in the Corfu Channel case: ‘‘ Between 
independent States, respect for territorial sovereignty is an essential 
foundation of international relations” (p. 154). Certainty was the leit- 
motif in the interpretation of treaties, of unilateral acts (non-use of rights, 
acquiescence, silence, preclusion) and of responsibility of states. With 
respect to interpretation De Visscher says: ‘‘The parties having agreed 
to a text, it is the text, being the external manifestation of their will, 
which constitutes, @ priort (par priorité), the common guarantee of their 
security’’ (p. 156). The Court has always been faithful to this principle. 
“It follows,” says the author, ‘‘that,if the international judge cannot 
be disinterested in the consequences of his decision, he must not depart 
from the text in the name of the alleged principle of effectivenss’’ (ibid.). 
Continuity was emphasized in the case of the Territorial Jurisdiction of 
the International Commission of the River Oder and in the South West 
Africa cases. In the latter cases, the Court was guided by ‘‘the idea of 
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the continuity of an international institution devoted to humane and 
civilizational purposes” (p. 158). 

“< Finalité,” which might better be rendered as the ‘‘objective’’ of multi- 
lateral, specifically of constituent, instruments, inspires the teleological 
method of interpretation as illustrated in the JMCO case. But this method 
must be used with caution, for ‘‘nothing solid can be achieved thereby 
if one ventures beyond the degree of real solidarity prevailing between 
the states members of an international organization. The effectiveness 
and even the fate of every international organization depends upon the 
preservation of that solidarity, which is the result of continuing consent’’ 
(p. 159). 

The book deserves serious study. It is rich in insights into the dy- 
namics of international law and the factors which guide the judge in his 
search for an adequate decision. In this sense it may well be part of 
De Visscher’s autobiography. For the sake of consistency of exposition, 
the concept of effectivity is perhaps overworked and ealled upon to render 
too many services. This is clearly a matter of opinion and only the future 
will show whether other scholars accept effectivity, in De Visscher’s sense, 
as a unifying principle for the analysis of diverse problems of inter- 
national law. 

Leo Gross 


Recueil d'Études de Droit International en Hommage à Paul Guggenheim. 
Faculté de Droit de l’Université de Genève. Geneva: Institut Uni- 
versitaire de Hautes Etudes Internationales, 1968. pp. xxxii, 901. 


This massive trilingual collection of studies in international law brought 
together in honor of Paul Guggenheim is a valuable miscellany. The con- 
tributors are all stars and include, to be arbitrarily selective, Richard R. 
Baxter (‘‘The Effects of Ill-Conceived Codification and Development of 
International Law’’), Herbert W. Briggs (‘‘The Optional Protocols of 
Geneva [1958] and Vienna [1961, 1963] Concerning the Compulsory Set- 
tlement of Disputes’’), Philippe Cahier (‘‘The Behavior of States as a 
Source of Rights and Obligations’’*), Edvard Hambro (‘‘The New Pro- 
vision for International Collaboration in the Constitution of Norway’’), 
©. Wilfred Jenks (‘‘The United Nations Covenants on Human Rights 
Come to Life’’), Manfred Lachs (‘‘The Law of Treaties [Some General 
Reflections on the Report of the International Law Commission]’’), Elihu 
Lauterpacht (‘‘The World Bank Convention on the Settlement of Inter- 
national Investment Disputes’’), Fritz Munch (‘‘On the Rôle of Theory 
in International Law’’*), Paul Reuter (‘‘The Court of Justice of the 
European Communities and International Law’’*), Grigory Tunkin 
(‘‘Ideological Conflict and Contemporary International Law’’*), and 
Michel Virally (‘‘The Rôle of ‘Principles’ in the Development of Inter- 
national Law’’*), 

Of the 42 essays, 24 are in French, nine in English, and nine in German; 
and, as the sample of titles above indicates, they cover many subjects. 


* Reviewer’s translation. 
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They do, however, fall into five major categories: History of International 
Law (4 contributions); Basis and Sources of International Law (19); 
Relations between International and Municipal Law (8); International 
Justice (8); and Miscellaneous (8). The volume also contains a Preface, 
in which Pierre Lalive, Dean of the Faculty of Law at Geneva, and 
Jacques Freymond, Director of the University Institute of Advanced In- 
ternational Studies, pay their own homage to Professor Guggenheim, to 
his devotion to teaching international law, and to his brilliant service as 
lawyer, justice, and international arbitrator. 

The volume itself marks Guggenheim’s fortieth anniversary as a teacher 
at Geneva—he began as a privat-docent in 1928—and attests to the high 
esteem in which his colleagues obviously hold him. The book appropri- 
ately contains a two-page biographical portrait tracing Guggenheim’s life 
through the primary and secondary schools of Zurich to his days as ad hoc 
judge with the International Court of Justice, and as counsel and arbitra- 
tor in several important international cases and in proceedings before 
the European Court of Human Rights. These activities and his distin- 
guished writings (thirteen pages of bibliographical citations appear here) 
earned him honorary degrees from at least five important centers of 
learning in Europe. A Table of Contents guides the reader through this 
rich feast, and though he really needs an Index, we can sympathize with 
Krystyna Marek, who was largely responsible for putting the volume to- 
gether (and who is represented also by her ‘‘Contribution to the Study 
of Jus Cogens in International Law” °), for not providing one. 

A few of these essays were obviously waiting quietly in the wings for 
someone to call them forth for public viewing, but many of them relate 
in some way to Guggenheim’s own work. Suzanne Bastid, for instance, 
in her ‘‘Observations on a ‘Stage’ in the Progressive Development and 
Codification of the Principles of International Law,” * makes a graceful 
bow to Guggenheim, who ‘‘consecrated a large part of his work” to ‘‘the 
problem of sources of the law of nations.’’* She quotes with approval 
from his writings, and goes on to discuss the modest place she believes 
General Assembly resolutions have in creating new international obliga- 
tions. Similarly, Jacques Dehaussy recalls with pleasure the honorary 
doctorate that united Professor Guggenheim with the University of Dijon, 
where Dehaussy is Dean, and opens his essay on ‘‘The Problem of the 
Classification of Treaties and the Draft Convention Prepared by the United 
Nations International Law Commission ”’ * by quoting from Guggenheim’s 
Traité de Droit International Public. Christian Dominicé begins his dis- 
cussion, ‘‘A Propos of the Principle of Estoppel in the Law of Nations,’’* 
by reminding us of the attention given the doctrine in the Barcelona 
Traction, Light and Power Company case, where Guggenheim served as 
counsel for Spain. And Rudolf Bernhardt, writing of ‘‘The Principle of 
Reciprocity in Compulsory International Jurisdiction,’’* uses Guggen- 
heim’s writings on the subject as his starting point. 

In general, quotations and citations to Guggenheim abound, an obvious 


* Reviewer’s translation. 
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tribute to the way he dominates the book to which he has not contributed 
in person, but where he is certainly a presence. Nearly everyone will find 
something of value here, and everyone without exception will be impressed 
by this testimonial to a man’s devotion to scholarship and to humanity, 
and by the evidence between these covers of the ways in which he has 
enriched our lives and work. 

RicHarp N. Swirt 


Negotiating with the Chinese Communists: The United States Experience, 
1958-1967. By Kenneth T. Young. New York, Toronto, London and 
Sydney: MeGraw-Hill Book Co., 1968. pp. xviii, 462. Index. $10.95. 


For twenty years the United States and the People’s Republic of China 
have resembled two ships that pass in the night. In the 1950’s, after the 
Korean Armistice, China repeatedly took the initiative to establish con- 
tact with the United States and to seek agreement on a variety of discrete 
problems whose resolution might moderate existing hostility. During 
this period the American response was initially to reject the idea of talk- 
ing with Peking on any subject; subsequently, after diplomatie pressures 
forced the United States to the conference table, we placed substantial 
obstacles in the path of reaching agreement on any matter save the repa- 
triation of civilians. Our articulated strategy was to await the collapse 
or the reform of the Communist regime. 

During the most recent decade of Sino-American relations, however, 
the rôles have been reversed. It is the United States that has attempted 
to establish contacts and agreements with China on a modest scale in the 
hope of gradually eroding the legacy of distrust, and it is the Chinese 
who have steadfastly rejected these efforts as ‘‘tokenism,’’ preferring to 
await an American volte-face on the major issue of Taiwan. 

Recent Chinese intransigence makes it easy to forget that it was not 
always thus. By detailing the origins and evolution of the ‘‘talks’’ held 
between Washington and Peking, Kenneth Young’s book helps to restore 
our perspective. It provides the international lawyer with the indis- 
pensable political context for analyzing the many thorny legal questions 
that have plagued Sino-American relations. The partially abortive repa- 
triation agreement, the propagandistic sparring over the renunciation of 
force and the status of Taiwan, the offshore island erisis of 1958, the 
proposals to restore trade, exchange newsmen, establish cultural contacts, 
and engage in a variety of other co-operative endeavors—all are described 
at length. 

Although the transcript of the Talks remains secret, the author, for- 
merly a senior American diplomat who participated in several aspects 
of the Talks, presents a rather full picture of at least the American in- 
terpretation. of what has transpired. Not only has he drawn upon personal 
experiences and extensive research in public sources but he has also had 
the benefit of informal consultations with former colleagues who have 
negotiated with Peking. Thus the book has the virtue of an insider’s 
account. For this reason its insights into Chinese negotiating tactics, its 
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appraisal of the utility of the Talks, and its suggestions for improving the 
institutional framework and procedures for their conduct carry added 
authority. 

At certain points, however, the book’s virtue becomes its vice, for the 
author’s intimate connection with actors and events occasionally seems to 
preclude detached analysis. This is especially apparent in the discussion 
of the background, negotiation and implementation of the 1955 agreement 
to repatriate civilians. Here one finds important inconsistencies in the 
American position overlooked. We are told, for example, that during the 
negotiations Peking demanded that the agreement cover the release of 
all Chinese imprisoned In this country in exchange for the release of all 
Americans imprisoned in China (pp. 69, 72). Yet when the author re- 
ports the State Department’s denial that Peking ever made such a demand 
during the negotiations, he says nothing about the previously-mentioned 
evidence to the contrary and implicitly endorses the correctness of our 
government’s position (pp. 87-88). 

Moreover, his discussion of the entire complex of legal issues raised by 
the agreement is couched in dramatic and moralistic tones that do not 
accurately represent the situation. For example, Americans in Chinese 
prison are repeatedly described as ‘‘languishing unjustly in confinement’’ 
(p. 65) and as ‘‘illegally held’’ (p. 75). Despite substantial evidence 
that many of these persons had actually been engaged in: the unlawful 
activities with which they were charged, the author does not entertain 
the possibility of their guilt. On the other hand, he simply labels ‘‘un- 
true” Peking’s claim, shortly after the agreement was concluded, that 
many Chinese in the United States who expressed the desire to return 
to China were still being subjected to intimidation and harassment and 
were not being permitted to leave the country; he fails to make clear, 
and at one point (p. 71) even denies, that from 1950 to 1955 our govern- 
ment refused to allow the departure of numerous brilliant Chinese sci- 
entists and scholars. 

Such distortions make it easier to view the repatriation dispute as “‘an 
ancestral divergence of two cultures: the concern for the individual, on 
the one hand, and his exploitation, on the other’’ (p. 63). Washington 
authorities are depicted as high-minded and sincere in their determina- 
tion to obtain the return of American nationals, while Peking’s persistent 
interest in the return of its nationals is portrayed as manipulative and 
spurious. 

Similarly, Peking’s unilateral press releases are condemned as propa- 
ganda issued in violation of the collateral agreement to keep the Talks 
confidential, while Washington’s unilateral releases are justified as neces- 
sary ‘‘to set the record straight.’’ And the Communists are accused of 
staging clever publie relations campaigns to influence the negotiations in 
a favorable direction, while the book ignores its own impressive evidence 
that Seeretary Dulles yielded to no one in these skills. 

Far from being the ‘‘simple and straightforward” (p. 322) bargain 
perceived by the author, the repatriation agreement raised a host of dif- 
ficult legal questions that await analysis by international lawyers. 
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Happily, the bulk of the book is written m a more sophisticated, de- 
tached vein and carefully traces the tragic process by which America 
and China forged reciprocal ‘‘mirror’’ images of one another’s conduct, 
with each, unfortunately, finding more than enough material upon which 
to base its antagonistic perception. 


rd 
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JEROME A. COHEN 


Digest of International Law. Volume 11. By Marjorie M. Whiteman. 
Ea (Department of State Publication 8354.) Washington, D. C.: U. S. 
Government Printing Office, 1968. pp. v, 1025. $4 50. 


In this book Miss Whiteman, Assistant Legal Navies of the Department 
of State, continues the level of excellence of previous parts of the fifteen 
volumes which are planned to make up this Digest. She meticulously and 
admirably persists in not losing e sight of the purpose of this kind of work. 
She refrains from saying what the law is. She leaves it to the reader to 
find principles, standards, rules and other enunciations of law and policy 
underlying the myriads of quoted statements and cited authorities. Her 
assistance to the reader in this effort lies not only in the tremendous re- 
search which unearths pertinent material but also in the extraordinary 
analysis and classification thereof in a way which makes this series a sine 
gua non tool for solving problems of international law. 

An example of the latter attribute of the Digest is found in the opening 
chapter of this volume. Under the heading ‘‘Prize’’ there is a clear and 
logical elassification of visit and search, capture, prize „courts and their 
procedure, judgments and dispositions, as well as costs in bringing cases 
before such courts, and principles regarding freight, general average and 
salvage. Under these first three classes, there are equally analytical sub- 
headings which could serve the reader in pinpointing a particular ques- 
tion that requires study and solution. 

Marginal guideposts offer additional help in a continuing analysis so 
necessary in systematizing the countless sources of the study. There are 
twelve such signs under the first subheading on the right of visit and 
search. 

A. very inadequate indication of the mountainous material brought to- 
gether to elucidate ‘‘Prize’’ may be gleaned by the quotation, references 
and citations on the first page. Following a quotation from an original 
source—a practice used faithfully in this Digest—one finds citations and 
references to a United States Supreme Court case, five authors and two 
departments of the United States Government. While the first page hap- 
pens to have American material, this should not be taken as evidence that 
the series is confined to such sources. Other countries make their con- 
tributions and it can be truly said that the Digest covers the earth. 

The timely subject of ‘Neutrality in a Changing World’’ follows the 
opening chapter. To what extent and under what circumstances is the 
fulfillment of obligations under the United Nations Charter incompatible 
with the status of neutrality? Sixteen pages and thirteen marginal notes 
are devoted to this issue. Other present-day considerations of neutrality 
are dealt with under neutralism, non-belligerency and other situations. 
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This chapter also provides material regarding many other subjects con- 
nected with neutrality: the relationship of neutral and belligerent rights 
and duties, use of neutral territory, supplies and services to belligerents 
and the relation of neutrality to self-defense. 

The survival of part of mankind may be affected by the handling of the 
subject of the penultimate chapter of this volume, ‘‘Arms Control and 
Disarmament.” An account of the 19th-century efforts to limit arma- 
meiits“by international agreement is followed by a wealth of material on 
such efforts from 1919 to 1939, on those involved in World War II settle- 
ments and in the United Nations. Sections on cessation of nuclear 
weapons, weapons in outer space and nuclear-free zones bring the chapter 
to a close. 

A relatively recent subject, ‘‘International Criminal Law,” is dealt 
with in the last chapter of this work, with particular attention to genocide, 
war crimes, the Geneva Conventions of 1949 and United Nations action 
from 1965 to 1967. 

Miss Whiteman has given us the results of a legal research project of 
heroic proportions. Countless persons throughout the world will be grate- 
ful to her for the legal treasures they will find in their efforts to solve 
problems of international law and policy. Unflaggingly she pursued the 
highest standards in assembling, analyzing, organizing and classifying the 
mountainous material of the Digest. 

In connection with the publication of the first volume of this series, the 
ever gracious Secretary of State, Dean Rusk, expressed gratitude for the 
‘‘intensive’’ work of Miss Whiteman over several years. The word ‘‘in- 
tensive’’ could not, of course, give a full picture of the amount of time 
spent by her on this series. As her co-worker in the Office of the Legal 
Adviser, the reviewer knows that her week at the office was not limited to 
Monday through Friday. Every Saturday and Sunday found her en- 
gaged in her devoted service to international law and the Digest. Ile 
considers it a high privilege and honor to pay the small tribute of this 
review to Miss Whiteman. 

JOHN MAKTOS 


British International Law Cases. Vols. 4, 5,6. Vol. 4: The Individual in 
Titernational Law. pp. xxiv, 854. Cumulative Table of Cases, Vols. 
1-4. Index. $26.50; Vol. 5: The Individual in International Law (eon- 
tinned); Aliens: Extradition: Fugitive Offenders. pp. xxviii, 731. 
Cumulative Table of Cases, Vols. 1-5. Index. $24.00; Vol. 6: Diplo- 
matic and Consular Agents; Treaties; Addendum. pp. xxxii, 984. Cu- 
mulative Table of Cases, Vols. 1-6. Consolidated Index. $30.00. Lon- 
don: Stevens & Sons; Dobbs Ferry, N. Y.: Oceana Publications, 1966, 
1967. 


This note is intended to record that under the careful selection and 
editing of Dr. Clive Parry at Downing College, Cambridge, the original 
six volumes of this series were completed by the publication of the sixth 
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volume late in 1967. The Preface to Volume 1, supplemented by a briefer 
one to Volume 6, deseribes the plan of the series. The organizational 
topical outline follows as far as possible the classification of the Annual 
Digest of International Law and the International Law Reports. How- 
ever, this collection of cases differs in geographical area covered, time span 
and in structure, because each case is reprinted in full with reference to 
the pagination of the original reports. The collection is limited to de- 
cisions of courts in the British Isles, including decisions of the Judicial 
Committee of the Privy Council, on points of international law. The 
original conception by Dr. Parry and his advisory committee involved 
excluding conflicts of laws cases, prize cases as such and deferring any 
collection of cases dealing directly with the laws of war and neutrality. 
The cases cover a period from roughly 1650 until 1950. As the Preface 
to Volume 6 suggested, a further volume was contemplated including 
cases decided after 1950. Such a volume has been prepared, with publica- 
tion planned in 1969. These volumes were prepared by Dr. Parry under 
the joint auspices of the British Institute of Foreign and Comparative 
Law and the International Law Fund. 

This is an elegant and useful collection of cases. Its usefulness is par- 
ticularly enhanced by the Cumulative Table of Cases and detailed Index. 
The series is particularly valuable for one who does not have easy access 
to the English: Law Reports. 

While this reviewer has found some old friends among the eases re- 
printed in each of the last three volumes, there are also many unfamiliar 
to him. Professor Herbert Briggs, in reviewing the first three volumes, 
observed that few of the cases there reprinted were not well known, a 
tribute to the range of his own scholarship. He and this reviewer are in 
agreement that many of the decisions have entered the main stream of 
international law. This series is thus a valuable source for the scholar 
and practitioner, and a tribute to the efforts of Dr. Parry and his associates. 
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; 
| Intervention-ond-Revalution. The United States in the Third World. By 


Richard J. Barnet. New York and Cleveland: The World Publishing 
Co., 1968. pp. x, 802. Index. $6.95. 


Ever since World War II the Third World has become increasingly 
active and violent in international politics with growing repercussions upon 
the politics of advanced states. Mr. Barnet postulates the theory that it 
is primarily the authorities of the established order, who, by insulting 
other elements in the society by violence and repression, provoke rebellion 
and create revolutionaries. Mr. Barnet points out that without organiza- 
tion and political direction no insurrection ean maintain itself, much less 
succeed. He recognizes that the issue of leadership is a crucial one, but 
he sees this leadership as strictly indigenous no matter what its ostensible 


1 Vol. 1, 59 A.J.I.L, 410 (1965), and Vols. 2 and 3, 60 ibid. 618 (1966). 
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connections with various forms of Marxism or Maoism. ‘‘To an extra- 
ordinary extent the Titos, Castros and Hos are their own men.” They 
seek not advice and direction but only foreign economie and military aid 
to support and protect their revolutions. 

He analyzes the overt and covert interventionary responses of the 
United States to revolutions since World War II, declares that the ‘‘Na- 
tional Security Managers’’ (the officials in the State Department, Penta- 
gon, CIA and the White House who direct United States foreign relations) 
have grotesquely magnified each revolutionary civil war as a potential or 
actual battle in an immense, world-wide struggle against an imaginary 
Communist threat. He denies that the main element behind America’s 
erusade against revolution is an altruistic desire to save the people of 
Asia, Africa and Latin America from the terrors of Communist totali- 
tarianism, for equally important to the policy-makers are the sixteen 
billion dollars in corporate assets invested in the Third World which are 
very vulnerable to expropriation by radical regimes. 

American interventions in revolutionary situations since World War 
II have to him thus been imperialistic in nature and have advanced neither 
American national interests nor democratie ideals. In order to stem the 
tide of revolution, the United States must make a fundamental decision. 
It must stop acting as the world’s policeman and shift the responsibility 
for security and development of the Third World into the hands of the 
international community as represented by the United Nations. 

Mr. Barnet’s point of view is not novel or new. It appears as a reeur- 
ring theme in the recent crop of books critical of United States foreign 
policy. Mr. Barnet’s premise that the two major Communist states do 
not seek aggrandizement or control and influence over the Third World is 
certainly not verifiable as an unquestionable universal truth. 

In some cases interventions of the United States in the Third World 
revolutionary and insurgent warfare situations have no doubt been in- 
effective, unnecessary or counterproductive. Nevertheless in many cases 
American intervention could well be considered as indispensable. One 
can only judge the utility of American action by comparing the outcome 
with a hypothetical situation that might have existed in the absence of 
United States action. American willingness to commit its power to re- 
mote sections of the globe, in spite of Mr. Barnet’s arguments, has bol- 
stered the resistance of weak states to political penetration and subversion, 
and has permitted many a non-aligned nation to retain its independence. 


ANN VAN WYNEN THOMAS 


Non-Proliferation Treaty: Framework for Nuclear Arms Control. By 
Mason Willrich. Charlottesville, Va.: The Michie Company, 1969. pp. 
341. Index. $7.50. 


Dr. Willrich has produced a useful, fluent, and, above all, timely study 
of an important international problem. In a sense, this book is three 
books: first, a study of the parameters which govern the negotiation and 
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content of the treaty (the first 3 chapters); second, an interpretation of 
the most important provisions of the treaty (Chapters 4-7 inclusive); 
and third, the appendices which contain the text of the treaty itself and 
of the four related international documents most essential for under- 
standing its meaning. Additionally, in Chapter 8, Professor Willrich 
discusses briefly the future implications of the treaty. The objectives of 
all parts of the study are complementary. Thus, it would not be possible 
to produce the meaningful interpretation of the treaty in the 4th to 7th 
chapters without the earlier discussion of the parameters which guided 
its content. 

Dr. Willrich’s extensive research of nuclear problems has given him 
some expertise in virtually all fields related to these problems: political, 
scientific, military and legal. Thus he is uniquely qualified to present the 
highly complex background information required for an understanding 
of the problems presented by the treaty. Additionally, his lucid presenta- 
tion is most attractive, though occasionally statements may sacrifice tech- 
nical accuracy for lucidity. For example, on page 12 he states: 


From this viewpoint non-proliferation policy seeks to halt diffusion 
of the science and technology of nuclear weapons across international 
boundaries and to prevent scientific and technological activities per- 
taining to nuclear weapons as such from taking place within any 
State except the five existing nuclear weapon States. 


This statement could imply a separation of weapons technology from 
peaceful technology which is neither explicit nor implicit in the treaty. 
However, if Dr. Willrich had sought to qualify and hedge all of his state- 
ments so as to exclude technical nit-picking, the book would have been far 
less readable and far less useful. 

In the four chapters interpreting the treaty, Dr. Willrich has sketched 
all the presently foreseeable issues requiring treaty interpretation. The 
interpretations which he presents generally follow what might be de- 
scribed as the international party lme. In the main he has not gone far- 
ther to suggest alternative and more controversial legal or political inter- 
pretations. The contents of these chapters should be a treasure trove for 
in-depth presentations of legal and political problems which may arise if 
the Non-Proliferation Treaty continues in effect for a considerable number 
of years and is followed by further agreements in the direction of nuclear 
disarmament. As Dr. Willrich points out, without such further progress 
the durability of the treaty may not be very great. 

In his introduction Dr. Willrich says: ‘‘In view of the complexity and 
importance of the problem with which the Treaty deals, depth rather than 
breadth is deliberately emphasized.’’ This is the one statement where I 
cannot concur. It is hard to visualize a broader review of an extremely 
broad subject. Likewise, the book has as much depth as is possible in a 
186-page treatment of such a broad range of problems. A greater em- 
phasis on depth might require 1,000 pages and would result in a volume 
which, at least for the present, would be far less useful. 


BERNHARD GQ. BECHHOEFER 
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The Mixed Courts of Egypt. Revised Edition. By Jasper Yeates Brinton. 
New Haven and London: Yale University Press, 1968. pp. xvi, 292. 
Index. $12.50. 


Judge Brinton, who published in 1930 the first edition of the well-known 
work in which he covered the first fifty years of the Mixed Courts,? has 
provided in the new edition a most instructive addition to the literature 
on a judicial system which was generally admitted to be highly successful. 
The author writes on the basis of first-hand knowledge of many of the 
events in the history of the Mixed Courts, he having been President of the 
Court of Appeals from 1943 to 1948. 

In twenty relatively short but very illuminating chapters the author 
deals with (1) ‘‘Origin of the Mixed Courts,” (2) ‘‘The Diplomatie Bat- 
tle,” (8) “The First Fifty Years,” (4) ‘‘The Mixed Courts and Martial 
Law,” (5) “The Judicial Family,’’ (6) ‘‘The Jurisdiction of the Mixed 
Courts,” (7) ‘‘Organization and Judicial Methods,’’ (8) “The Law of 
the Mixed Courts,’’ (9) ‘‘Procedure,’’ (10) ‘‘Proving the Case,” (11) 
‘‘ Criminal Jurisdiction,’’ (12) ‘‘The Government before the Courts,” (13) 
‘The Administrative Machine,” (14) “The Bar and Legal Education,” 
(15) ‘‘The Mixed Courts and Other Judicial Institutions,” (16) ‘‘Law- 
Making for Foreigners and the Legislative Funetions of the Mixed 
Courts,’’ (17) ‘‘Reforming the Reform,’’ (18) ‘‘Montreux,’’ (19) ‘‘The 
Transition Period,” and (20) ‘‘The Closing of the Mixed Courts.” 
Twenty-four appendices provide additional factual information. Useful 
statistics as to the number of cases handled are at pages 142-143. 

Among many points concerning the Mixed Court system that are noted 
are (1) the fact that the courts were Egyptian courts, although they 
handled ‘‘mixed interest’’ cases (pp. 11, 26, 27, 65); (2) that the Egyptian 
Government could be a litigant (p. 125); (3) that expected criminal juris- 
diction was not conferred (p. 58); (4) that cases were settled without 
Juries (p. 98); (5) that the judgments were executed with freedom from 
administrative interference (p. 100); (6) that the courts had occasion to 
settle some private international law issues, as, for example, questions 
concerning the nationality of married women (p. 167); and (7) that 
standards of professional behavior and confraternity prevailed throughout 
the history of the Mixed Courts (p. 144). Referring to the World War I 
period, Judge Brinton notes that ‘‘no enemy suitors were ever heard to 
complain that the scales of Justice had been shaken by the clash of arms’’ 
(p. 48). 

At midnight on October 14, 1949, there came to an end ‘‘the institution 
which for three-quarters of a century had dominated the judicial life of 
the country’’ (pp. 208, 260-268). (The author suggests, at p. 211, that 
thereafter the New Civil Code began to destroy the value which the Mixed 
Courts had established.) 

Two broad generalizations which the author submits are that there is no 
strongly perceived need today for legal assistance on the part of the de- 


1 Reviewed in 25 A.J.I.L. 170 (1981). 
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veloping nations, and that the example of the Mixed Courts will encourage 
those who seek to strengthen and extend the rule of law among the nations 
(pp. 212-213). 

The new edition of Judge Brinton’s work should be welcomed by stu- 
dents of international law in general and particularly by specialists in 
judicial arrangements for the settlement of claims against foreign gov- 
ernments. 

Rozsert R. WILSON 


Internationales Colloquium über Menschenrechte. With English and 
French Summaries. Deutsche Gesellschaft für die Vereinten Nationen. 
Landesverband Berlin. Berlin: W. Biixenstein GmbH., 1968. pp. xvi, 
216. 


The volume under review reproduces the proceedings of a round-table 
discussion held in Berlin in October, 1966. As the preface by the Foreign 
Minister of the Federal Republie of Germany points out, it was published 
in 1968 on the occasion of the International Year for Human Rights. It 
is one of the many valuable collections of essays and proceedings of sym- 
posia, colloquia and similar meetings which appeared in and around 1968. 
Some of them have already been reviewed in these pages.} 

Five of the ten papers presented to the Berlin meeting are in German, 
four in French and one in English. Very short summaries in the two 
other languages are added. 

In his learned report on the rule of law in the Middle Ages (‘‘ Die Rechts- 
staatlichkeit im Mittelalter”) Professor Paolo Colliva of Bologna states 
that the Italian legal historian must ask for the understanding of the schol- 
ars of modern law if he uses terms like ‘‘Rechtsstaat’’ (rule of law state), 
“‘ Legalitdtsprineip’’ (the principle of legality), ete., not always and not 
exclusively in the narrow sense of today’s doctrine. He does not claim, 
and this reviewer has not been convinced by the extremely interesting 
material which he presents, that much can be learned for the solution of 
present problems of protecting human rights from the medieval experience 
on the Continent of Europe. 

Professor Dimitrios Evrigenis of Thessaloniki, in a paper on ‘‘Instv- 
tutionalisation des Droits de Homme et Droit Unwersel,’’ proceeds from 
the proposition that among the most spectacular transformations of con- 
temporary international law is its development in the matter of human 
rights. Under institutionalization he understands not only the establish- 
ment of organized legal processes but also, in a wider sense, the transfor- 
mation of political postulates into rules of law. In addition to the rein- 
forcement of the legal character of human rights in the international order 
and in municipal legal systems, he sees in the recent concern with human 

1 See the reviews by Sohn of The International Protection of Human Rights (Luard 


ed.), and by Robinson of Human Rights in National and International Law (Robert- 
son ed.), in 62 A.J.I.L. 993-996 (1968). 
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rights a victory of universal culture and human rights as a constituent 
element of our civilization. 

Professor Dietrich Schindler of Zürich (““Das humanitäre Kriegsrecht 
im Rahmen der internationalen Garantie der Menschenrechte”) analyzes 
the relationship between the traditional humanitarian law of war (from 
the Geneva Convention of 1864 to those of 1949) and the general concern 
of the international community with human rights under the United Na- 
tions Charter, as those rights are set forth in the Universal Declaration 
of Human Rights and in the European Convention of Human Rights. 
This problem has, most recently, been taken up also on the inter-govern- 
mental level.? 

Professor Fritz Münch of Bonn and Heidelberg, in a report (‘‘Die 
politischen Menschenrechte’) makes the important distinction between 
organizational arrangements in regard to the conduct of free elections, as 
under Art. 3 of the First Protocol to the European Convention on Human 
Rights, on the one hand, and the ‘‘subjective’’ human right to vote and 
to be elected, as under Art. 25 of the International Covenant on Civil and 
Political Rights, on the other. Among the political rights, Professor Münch 
also lists a ‘‘general human right to a homeland” (“ein allgemeines 
Menschenrecht auf Heimat”), a concept which has been developed in the 
Federal Republic of Germany as a reaction to the population transfers of 
the post-World-War-II period. 

Herbert Petzold, of the Registry of the European Court of Human 
Rights, contributes an essay in German on the protection of human rights 
under traditional international law and under the European Convention 
on Human Rights. While the part devoted to the European Convention 
is a remarkable and succinct presentation of a complex subject, this re- 
viewer does not fully agree with some of his statements on, and interpre- 
tations of, the Constitution of the International Labor Organization and 
of the recent human rights instruments elaborated by the United Nations. 

Professor Erik Suy of Louvain deals with the fascinating problem of 
the status of the individual before the European Court of Human Rights 
(“L'individu devant la Cour Européenne des Droits de L'Homme”). 

The paper by Mr. Criton J. Tornaritis, the Attorney General of Cyprus, 
deals with ‘‘The human rights as recognized and protected by law with 
special reference to the law of Cyprus.’’ 

Professor Felix Ermacora, who has represented Austria for many years 
on the Commission on Human Rights of the United Nations and who is 
also the Austrian member of the European Commission of Human Rights, 
reports (in German) on the working techniques of the United Nations 
which are used in its endeavors to bring about the realization of human 
rights. In his critical, in part unorthodox and, throughout, interesting 
paper, Ermacora states that, considering the heterogeneity of the forces 


2See Res. XXIIT on Human Rights in Armed Conflicts of the International Con- 
ference on Human Rights, Teheran, 1968 (U.N. Pub. Sales No. E.68.XIV.2, Doc. 
A/CONF.32/41, p. 18), reprinted in 63 A.J.LL. 680 (1969); and General Assembly 
Res, 2444 (XXIII) of Dec. 19, 1968, on the same subject. 
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involved, what has been laid down in black and white and what has been 
accomplished by the Organization represent the optimum of the achiev- 
able. If one compares, he says, the result of the work of the United 
Nations with that of the community of states represented by the League 
of Nations, one can almost speak of an immense progress in the field of 
the development of human rights. 

Jean-Flavien Lalive, in ‘“‘Quelques Réflexions sur ta Protection des 
Droits de VHomme en dehors de l’Europe,’’ repeats a plea which he had 
voiced on earlier occasions for regional human rights arrangements all 
over the world. He is encouraged in his belief, inter alia, by the fact that 
a doctoral thesis (!) has been accepted by Prague University which pre- 
sents an analysis of the European Convention on Human Rights and 
recommends the elaboration of a socialist Charter of Fluman Rights for 
Eastern Europe. 

Karel Vasak’s report is entitled: “La Commission interaméricaine des 
Droits de VHomme: Son Rôle et Son Importance pour les Pays en vote 
de Développement,” a subject to which he subsequently devoted an ex- 
cellent monograph.’ 

Econ SCHWELB 


Soviet Yearbook of International Law 1966-1967. Edited by the Soviet 
Association af International Law. Moscow: Nauka Publishing House, 
1968. pp. 397. 2 R. 63 K.: $4.25. 


Maintenance of stable international relations under law, whether the 
parties be capitalist or Socialist states, is the underlying theme of the 
most recent volume in a series begun in 1959. The theme as it relates to 
capitalist states is set forth at the outset by Professor Gregory I. Tunkin 
in what has become the familiar language of the law of peaceful coexist- 
ence. After restating the arguments for Soviet claims to innovation in 
these relationships, Tunkin adds for the first time that some Western 
scholars are beginning to understand Soviet desires. He notes specifically 
the recent works of Wolfgang Friedmann, Charles DeVisscher, Charles 
Rousseau, Verdross, and Spain’s Navarro. 

Greater novelty appears in Dr. E. T. Usenko’s treatment of the relation- 
ships between Marxian Socialist states. Although writing before the 
events of Czechoslovakia in 1968, he shows that there was already in 
process in the U.S.S.R. a search for a new definition of the rôle of inter- 
national law in such circumstances. His formula is to preserve both the 
principle of independence of states under commonly accepted principles 
of international law and what he calls ‘‘the insoluble interrelationship 
and interdependence’’ characterizing ‘‘the unity, friendship and mutual 
assistance of such states in the cause of struggle against imperialism.”’ 

No completely new international Socialist law is foreseen emerging in 
the near future to replace the commonly accepted principles of inter- 


8 Karel Vasak, La Commission interaméricaine des Droits de Homme (Paris: 
Librairie Générale de Droit et de Jurisprudence, 1968), 
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national law. Indeed, Socialist states are expected still to adhere in their 
relationships to what Usenko and others in the volume now call the ‘‘gen- 
eral democratic principles and corresponding notms of international law.’’ 
On this basis Usenko castigates the People’s Republie of China for violat- 
ing international law on the immunity and privileges of embassies and 
diplomatic missions in Peking. This violation he sees ‘‘aggravating rela- 
tionships, a violation of the unity of the Socialist community and the re- 
jection of the very essence of Socialist internationalism.’’ 

Most of the volume is devoted to specialized studies, profusely docu- 
mented and carefully reasoned, as they have been ever since the series 
was established. These do not support Professor Tunkin’s complaint in 
his speech to the 1966 annual meeting of the Soviet International Law 
Association that young writers speak too often from speculative abstract 
positions devoid of knowledge of practice. What may go on behind the 
scenes does not emerge to public view. 

In the specialized articles less is said than in some years about colonial- 
ism, but there are some strong arguments for detailed situations. Neu- 
tralized Spitzbergen has no right to build a military-type jet airport un- 
less the Soviet Unign shares with Norway in its construction. Neutral 
Switzerland and Austria have no right to join the European Economic 
Community. The United States has no right to a quarantine blockade of 
Cuba because such a blockade is an aggressive act (nothing is said of the 
provocation). Private corporations have no right to claim that a state 
granting them a concession cannot revoke it. The United States is un- 
justified in arguing that human rights can be protected only by outside 
intervention, for the effective way is through domestic action except for 
violations that are ‘‘gross and repeated,” as with apartheid. 

The Southwest Africa judgment of the International Court of Justice 
is reported as a triumph for the imperialists, and Judge V. M. Koretsky’s 
dissent is printed in full. Except for a listing of Judge Philip C. Jessup’s 
name among the other dissenters and without attribution of nationality, 
there is no indication that some of the nationals of states normally included 
by Soviet authors among the imperialists took the same position. There 
is nothing to show that Ernest Gross of New York represented the un- 
successful complaining African states. 

The great expansion of Soviet writing in international law is indicated 
by a long series of book reviews of Soviet monographs, and a bibliography 
of works published in 1966. Clearly Soviet professors have succeeded 
admirably in stimulating scholars to study documents and to write, in 
spite of Professor Tunkin’s complaint against abstract speculation. For 
members of the American Society of International Law, whose patriarchs 
have been claiming for some years that international law is overlooked 
in policy-making in the United States, it is comforting to read a parallel 
complaint from Professor P. E. Nedbailo, who was awarded in 1969 one 
of the United Nations’ prizes for distinguished contributions to human 
rights. He is quoted as complaining: 
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The making of policy must be grounded in science. And jurists must 
take a special part in the formation of that base. One must not 
underestimate the rôle of legal science and of categories of legality in 
the development of domestic and foreign policy and of that policy’s 
principles and broad scientific base. 


The Soviet Association is again to be congratulated on creating this 
convenient guide to Soviet thought. The brief summations in English 
of most of the leading articles are of value, although a bit too telegraphic 
in style. Those who do not read Russian will be pleased to read that a 
completely English edition of these volumes may one day be published, 
for the book reviews and chronicles of events are now closed to those who 
cannot read Russian. 

JOHN N. Hazarp 


Annuaire Francais de Droit International, 1967. Vol. XIII. (Published 
by the French Group of Former Students of the Hague Academy of 
International Law.) Paris: Centre National de la Recherche Scien- 
tifique, 1968. pp. iv, 1242. Indexes. Fr. 86. 


The French Yearbook of International Law opens with a note by Charles 
Chaumont paying tribute to the late Jules Basdevant, former President 
of the International Court of Justice, member of the Institute of Inter- 
national Law and of the Institute of France, and professor emeritus of 
the law faculties of the Universities of Paris and Grenoble. Judge 
Basdevant was also an honorary member of the American Society of In- 
ternational Law. 

This volume of over 1200 pages carries articles on the Stockholm Con- 
ference of 1967 on Intellectual Property, by Professor Henri Desbois; 
the Treaty on Non-Proliferation of Nuelear Weapons, by Georges Fischer ; 
embargo in contemporary practice, by L. Dubouis; and the law of war 
in the Viet-Nam conflict, by Henri Meyrowitz. 

In the section devoted to international jurisdiction and jurisprudence, 
there are discussions of the decision of the European Court of Human 
Rights in the Belgian linguistic case; surveys of the decisions of the Court 
of Justice of the European Communities, of the Arbitral Commission on 
Property, Rights and Interests in Germany, of the Administrative Tri- 
bunals of the United Nations and the International Labor Organization ; 
and a discussion of the arbitral opinion in the Italo-United States dispute 
on international air transportation. 

In the section on general international organizations there are articles 
on the progressive development of international commercial law, sub- 
sidiary bodies of the U.N. General Assembly in the economie field, the 
International Covenants on Human Rights, the Legal Committee of the 
General Assembly, the International Law Commission, the International 
Civil Aviation Organization, the F.A.O. program of co-operation with in- 
dustry, the Committee of Investigation and Conciliation in matters of 
trade union freedom and international protection of trade union rights. 
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This section also contains the analytical results of research on treaties 
made by third-year law students of the Faculty. of Law and Economics of 
Paris under the direction of Madame Bastid. As the result of the ex- 
amination of 315 volumes of the U.N. Treaty Series, statistical tables are 
presented on the different methods of concluding treaties and the various 
means for settling disputes as provided in the treaties examined. 

In the section devoted to European organization there are notes on the 
Council of Europe and the implementation by its members of decisions or 
recommendations adopted by the organs of the Council, the right of asylum 
in Europe, the question of international action to prevent water pollution, 
and the status of international public officials. 

Articles in the section on the public domain in the sea, air and rivers 
deal with the Treaty on Principles governing Activities of States in Outer 
Space, the London Convention of 1967 on the Conduct of Fishing Opera- 
tions in the North Atlantic, the U.N. Convention of 1965 on Transit Trade 
of Landlocked Countries, the extension of fishing zones reserved to French 
fishermen, and the regime of the Senegal River basin, regulated by a con- 
vention concluded between the four riparian states (Guinea, Mali, Mauri- 
tania and Senegal) at Dakar in 1964. 

Under the heading of problems of new states there are discussed the 
questions of classification of a country as underdeveloped, the application 
of the Stockholm Protocol on protection of literary and artistice works to 
developing countries, and the ‘‘congolisation’’ of the Union Minière du 
Haut Katanga. The last article includes as an annex the Congo decree 
of June 7, 1966, nationalizing mineral and other concessions involving 
natural resources granted prior to June 30, 1960, and the Co-operation 
Agreement of February 15, 1967, between the Générale Congolaise des 
Minerais (Kinshasa) and the Société Générale des Minerais (Brussels). 


EveANorR H. FincH 


BRIEFER NOTICES 


The New Communisms. Edited by Dan N. Jacobs. (New York, Evans- 
ton and London: Harper & Row, 1969. pp. x, 326. Index.) Faced with 
the evident disintegration of Communist unity throughout the world, the 
authors of this symposium explore the situation, concluding that Moscow 
rules no more, although the heritage of Marxism-Leninism still plays a 
part as inspiration to policy-making by Communists. The result is ‘‘na- 
tional Communism,’’ containing elements of a desire, on the one hand, to 
salvage as much as possible from the original dream of the good society 
and, on the other, to make policy at home without dictation from the 
Kremlin. 

What was once a dream of a world without state frontiers, united in 
proletarian brotherhood, where fraternal relationships of Communist par- 
ties would replace inter-state relations, is found by the authors to have 
reverted almost to conventional forms, but not quite. Moscow is seen still 
to be refusing to apply its ‘‘law of peaceful coexistence’’ to the U.S.S.R.’s 
relations with the other members of the fourteen Marxian Socialist states, 
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arguing that peaceful coexistence is for enemies while for friends there 
must be something more. Since the authors wrote well before the Czecho- 
slovak events of August, 1968, they do not attempt to assess the nature 
of that ‘‘more,’’ but they foresee the Soviet leadership’s determination 
to do what can be done to hold the group together. 

Regrettably, the authors sense no need to discuss the form of the inter- 
relationship between Communist-led states, except to note that it has 
changed from the early inter-party agreements to treaties of conventional 
style. This suggests, rightly, that conventional imternational law now 
plays a part, especially when relations are as strained as those between 
the U.S.S.R. and China, but the authors make no attempt to determine 
whether this law has become transposed into a new ‘‘Socialist international 
law” with a new quality distinct from the ‘‘law of peaceful coexistence”? 
applied to states outside the group. 

The chapters on Communism outside the group are good summaries of 
the general failure of Moscow’s mission, although they tend to play down 
the potential of the idea. To be sure, ‘‘national Communism’? is not 
guided by the Communist International’s general staff of revolution, but 
it may have even greater appeal than Stalin’s brand because of its inde- 
pendence of Moscow. This could contribute to its winning voters or, in 
countries where the party is illegal, co-conspiritors, provided local condi- 
tions are ripe for radical change. 

The reader carries away the feeling that the Communist appeal is al- 
most dead, as local party leaders become bourgeoisified. That may be too 
optimistic a view of the situation in some parts of Asia and Africa. 


JoHN N. Hazarp 


The Law of Nations. By J. E. S. Fawcett. (New York: Basic Books, 
Ince., 1969. pp. vii, 196. Index. $4.95.) The learned Oxford jurist 
who, as General Counsel of the I.M.F. and in other capacities has gained 
unusual experience as practitioner in international law, opens his splendid 
book with butcher Dick’s shout, ‘‘The first thing we do, let’s hang all the 
lawyers!’’+ He tactfully omits the rebel leader’s reply, ‘‘Nay, that I 
mean to do’’; but even Cade might have spared Mr. Fawcett. Lucid and 
urbane, never preaching, condescending or prettying up the record, the 
slim volume offers to the non-lawyer (and lawyer!) more insight into the 
main concepts, functions, institutions and problems of the law of nations, 
more clarity about the plateau reached and the trends of evolution, than 
does many a ponderous tome. The design required skillful condensation. 
The book is ‘‘non-technical’’ only insofar as it focuses on essentials, is spar- 
ingly footnoted and wears its erudition with grace; like clear architecture, 
it accentuates and reveals the logic of the basie elements and their mutual 
support of the whole. The reader is thus made aware of, and—-most im- 
portantly—taught respect for, the manifold functions, the scope and 
breadth of international law, which law is seen in its interplay with 
polities, economics, sociology, and domestic law. Mastery of the subject 
matters and felicity of presentation combine to make this probably the 
best and most readable short, and yet highly sophisticated, treatment of 
international law. It is strongly recommended not only for international 
relations and international politics courses but also to the writers of text- 
books for those courses, and to policy-makers and politicians. 

Since the book is so meaty and plain-spoken, not all of its evaluations 
need to be accepted; this makes it all the more stimulating. The next 
edition will easily correct the few oversights that have slipped in (such 


1 Shakespeare, II Henry VI, Act IV, 8e. 2. 
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as on U.N. Charter amendments and the present voting practice in the 
Security Council, p. 178; or the International Court ‘‘rejected’’ Liberia’s 
and Ethiopia’s claims in its 1966 South West Africa decision, p. 121), 
and will hopefully extend the index. 

JoHN H. E. Friep 


La Belgique et le Droit de la Mer. Actes du Colloque conjoint des 21 
et 22 avril 1967. (Brussels: Editions de l’Institut de Sociologie, 1969. 
pp. 180. B. Fr. 270.) In 1967 the Centers of International Law of the 
University of Louvain and of the Institute of Sociology of the University 
of Brussels hosted a colloquium on ‘‘Belgium and the Law of the Sea.’’ 
The present volume contains four papers prepared for the conference. 
The first compares the Belgian law of April 18, 1965, and antecedent legis- 
lation on certificates of registry with customary and conventional rules 
appertaining to the nationality of vessels (A. Lilar and G. Van Boxsum) ; 
a brief addendum examines Belgian law governing the nationality of air- 
craft. Two papers treat fishing zones. In one the authors (Y. Van Der 
Mensbrugghe and B. De Schutter) discuss the notion of exclusive fishing 
zones and the Convention of London of March 9, 1964, contrasting it with 
the classical contiguous zone. In the other, J. De Breucker reviews the 
origins, provisions, and proposals to revise the Convention for Regulating 
the Police of the North Sea Fisheries of 1882. The final paper, by F. De 
Pauw, surveys the exercise of police measures on the high seas pursuant 
to the anti-slavery, submarine cable, and anti-smuggling conventions rati- 
fied by Belgium. In each case the reports are succinct, authoritative, and 
a worthy addition to the literature on maritime law. Thé 1882 and 1964 
Fishery Conventions and the Belgian laws of April 2 and 13, 1965, gov- 
erning the nationality of vessels are reproduced as annexes. 


Wurm E. BUTLER 


Neutralization and World Polities. By Cyril E. Black, Richard A. Falk, 
Klaus Knorr, Oran B. Young. (Princeton, N. J.: Princeton University 
Press, 1968. pp. xviii, 195. $7.50.) This little volume originated in a 
study of the applicability of neutralization to the problems of conflict in 
Southeast Asia, especially Viet-Nam, which the authors wrote at the in- 
vitation of the Senate Foreign Relations Committee in 1966. In doing 
that study, the authors began to realize that the history, the nature, the 
functions and the problems of permanent neutrality as a diplomatic de- 
vice for managing power in the international system deserved a fuller 
treatment than it has so far received in American literature of interna- 
tional relations. The intention to remedy this situation is as laudable as 
is the way in which the authors have executed the task they set themselves. 
It is particularly praiseworthy that, in trying to illustrate and prove the 
significance of permanent neutrality, the authors did not succumb to the 
temptation to present it as a panacea for the avoidance and resolution of 
international conflicts. The emphasis throughout the volume is on the 
limited applicability of this device. The political and other conditions on 
which its successful use depends are lucidly discussed, especially in the 
chapters on the areas suitable for neutralization, the negotiating of neu- 
tralization, and the maintenance of neutralization. The concluding chap- 
ter contains a cautious appraisal of the status of permanent neutrality in 
relation to the situation in Southeast Asia in general and Viet-Nam in 
particular. The volume should be consulted by students of international 
law as well as those of international relations. 

Erica Hora 
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Conference Diplomacy: An Introductory Analysis. By Johan Kauf- 
mann. (Leyden: A. W. Sijthoff; Dobbs Ferry, N. Y.: Oceana Publications, 
1968. pp. 222. Index. Fl. 25.) This book provides a comprehensive 
analysis of conference diplomacy, ‘‘as carried out in and in relation to 
intergovernmental conferences.’’ The analysis is concerned primarily with 
three principal sets of actors: delegations representing governments; secre- 
tariats, particularly their executive heads; and presiding officers. It 
treats their actions and interactions as providing the substance of con- 
ference diplomacy. 

The author is already well known to students of international organiza- 
tion as the co-author (with Mr. John G. Hadwen) of an excellent and ex- 
tremely useful study of United Nations decision-making? His study of 
conference diplomacy is characterized by the same careful attention to 
details of formal structure and procedure and to actual practice as char- 
acterizes that work. 

The premise of the book is that inter-governmental conferences have 
‘importantly modified traditional diplomatic methods.’’ ‘‘Conference 
diplomacy’’ is treated as a broader concept than parliamentary diplomacy, 
since it covers not only public meetings, but also private, often informal 
meetings held before, during, and after international conferences. Suc- 
cessive chapters are devoted to decision-making in conference diplomacy, 
the organizational setting, and the rôle of presiding officers, secretariats, 
delegations and permanent missions, and groups. The final chapter is de- 
voted to three case studies. 

The author’s approach is descriptive and comparative. From extended 
personal experience and full use of available documentation and scholarly 
writings, he undertakes to present a comprehensive guide to conference 
diplomacy. This is primarily a handbook for the practitioner and for 
the student who is anxious to know how conference diplomacy works. The 
author provides analysis without evaluation. There are no general con- 
clusions presented. Notwithstanding, the author does, in his various 
chapters, express judgments on many specific points. A practitioner of 
conference diplomacy could avoid many mistakes, and be much the wiser, 
by making use of this excellent guide. 

Letamp M. GOODRICH 


Droit Consulaire des Etats Africans. By Romain Yakemtchouk. (Ant- 
werp: Éditions Scientifiques Érasme, 1967, pour le Centre de Droit Inter- 
national, Université Catholique de Louvain. pp. 101. Index.) The 
emergence of some thirty-eight new states in Africa since World War II 
has inevitably produced some impacts upon the ‘‘ African consular law.’’ 
Among these may be mentioned: (a) the ending of the extraterritorial or 
capitulatory régime in such states as Tunisia, Morocco, Zanzibar (now a 
part of Tanzania) and Madagascar; (b) the conclusion of a series of bi- 
lateral consular treaties between France and its erstwhile colonies or pro- 
tectorates, modeled upon the Franco-Italian Consular Convention of 1955, 
and between Francophone states themselves; (c) the assumption of con- 
sular representational functions for many new African states by the former 
metropolitan Powers in countries where the new states have not estab- 
lished their own diplomatic or consular posts; and (d) formal separation 
of consular and diplomatic relations to the extent that the establishment 
of consular relations does not necessarily imply diplomatic recognition, 


1 How United Nations Decisions Are Made (Leiden: A. W, Sijthoff, 1960), reviewed 
in 55 A.J,LL, 1018 (1961), 
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and suspension of diplomatic relations is often not accompanied by sus- 
pension of consular relations. 

All the above are succinctly discussed in Romain Yakemtchouk’s book. 
The author, a professor at l’Université Lovanium de Kinshasa, often uses 
the 1963 Vienna Convention on Consular Relations as the point of de- 
parture, comparing its major provisions with selected treaties, statutes 
and cases. This approach is commendable, since the convention constituted 
the first systematic codification of consular Jaw on a world-wide basis. 
Furthermore, due to the active participation of many African states at 
the United Nations Conference on Consular Relations, the resultant con- 
vention could not fail to reflect their views and gain their acceptance. 

Appended to the text is a valuable table of treaties (pp. 98-100), which 
includes ninety-two bilateral treaties bearing on African consular rela- 
tions. The table is somewhat marred, however, by the absence of any 
indication on the sources of these treaties. This minor defect notwith- 
standing, the volume is useful to all interested in African consular rela- 
tions, particular with regard to those between Francophone states. 


Luce T. Les 


International Organization under the United Nations System. By Wil- 
liam L. Tung. New York: Thomas Y. Crowell Co., 1969. pp. xvi, 415. 
Index. $7.50.) On top of a highly useful textbook on international law, 
International Law in an Organizing World, Professor Tung now gives us 
an equally useful survey of international organization, centering upon the 
United Nations system. It is not a novel presentation of the subject— 
there are already a number of good texts in existence. But being one 
more in a field that is expanding rapidly, and being directed to students 
rather than the general public, it is to be judged more by the clarity of 
its presentation than by its novelty. 

What distinguishes the volume, perhaps, is the exhaustive analysis which 
the author presents of the literature of the subject. Topics are classified 
as might be expected: in Part I the historical background, the League of 
Nations, then the United Nations in detail—objectives, membership, fune- 
tions and procedures; and in Part II, accomplishments and limitations, 
the regulation of armaments, self-determination, economic and social ad- 
vancement, international protection of human rights, the settlement of 
elven enforcement action, and a closing chapter looking to the rule 
of law. 

The information presented is, for a text, practically exhaustive. Hach 
chapter and sub-chapter is attended by an elaborate body of references, 
frequently with editorial comment; and supplementing these is a bibliog- 
raphy of general publications, a list of cases cited, and an Index. Taken 
together, the student has the material at his disposal for special studies 
upon particular topics. One ean only commend the care with which the 
author has implemented his text and presented information on many minor 
points not ordinarily included in a college text. 

C. Q. FENWICK 


Questions of International Law, 1968. Edited by Gyérgy Haraszti. 
(Budapest: Állami Nyomda, 1968. pp. 336. Bibliography.) This vol- 
ume of essays by Hungarian legal scholars was published by the Hungarian 
Branch of the International Law Association on the occasion of that Asso- 


1 Reviewed in 63 A.J.I.L. 172 (1969). 
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ciation’s Buenos Aires Conference last summer. Three previous volumes 
(now out of print) were published in connection with the Association’s 
meetings at Brussels (1962), Tokyo (1964) and Helsinki (1966), re- 
spectively. 

The thirteen studies cover a wide range of topics in public and private 
international law. Public international law problems are treated by Dr. 
Bokor-Szegé (The New States and International Law); by Professor Buza 
(Jurisdiction in International Law); by Professor Haraszti (The Effect 
of a Change in Circumstances upon the Operation of Treaties); and by 
Dr. Géza Herezegh (Legal Questions of the Utilization of the Waters of 
International Rivers). International organizations are the subject of Dr. 
Valki (The Juristic Personality and Treaty-making Power of International 
Organizations) and of Dr. Prandler (Peacekeeping Operations and State 
Sovereignty), while Dr. I. Herceg explores Problems of Interpretation of 
the Space Treaty. 

Nearly half of the essays are concerned with problems of international 
trade and transnational transactions, indicating the prevailing concern of 
Hungarian international lawyers. Professor Szaszy’s survey of legal 
regulations of foreign trade transactions in the Eastern European Social- 
ist countries, and Ambassador Ustor’s review of the Development of 
International Trade Law? are particularly interesting. Dr. Karlocai 
discusses the self-regulatory character of the international sale of goods; 
and students of trade regulations will find the studies of Dr. Meznerics 
(Statutory Regulation of Restrictive Trade Practices in Capitalism and 
Socialism) and of Dr. Vida (Trademark and Trade Name License Agree- 
ments) enlightening. Dr. Boytha’s study is devoted to Reciprocity in 
International Copyright Law. 

In general, these essays reflect, with one exception, serious and com- 
petent scholarship. While they were written from the vantage point of 
Socialist concepts of international law, the authors demonstrate an effort 
at objectivity by avoiding insidious comparisons between ‘‘ecapitalist’’ and 
‘*Socialist’’ interpretations. The one regrettable exception is Dr. Prand- 
ler’s study, which is nothing more than a wholesale endorsement of the 
traditional Soviet views on U.N. peacekeeping operations and Soviet con- 
cepts of sovereignty and non-interference in domestic affairs. (Dr. Prand- 
ler served for several years as senior official of the Hungarian Mission to 
the United Nations.) The study is completely one-sided and is replete 
with stock accusations against the United States. Obviously it was written 
before the events of last summer, and one may wonder how the author 
would reconcile his analyses with the occupation of the sovereign Re- 
publie of Czechoslovakia in which, among others, Hungarian troops have 
participated. 

FRANCIS DEAK 


The Aland Islands Question: Its Settlement by the League of Nations. 
By James Barros. (New Haven and London: Yale University Press, 
1968. pp. xiii, 362. Index. $10.00.) This is a detailed and fully-docu- 
mented ease study of a question that the League of Nations was called 
upon to deal with early in its existence, and with respect to which the 
League aequitted itself most successfully. It is on the basis of studies 
such as this that it will be possible for scholars in the future to make a 
more objective and definitive evaluation of the work of the League in the 


1Dr. Ustor’s monograph on the Law of Diplomatic Relations (in Hungarian) was 
reviewed in 61 A.J.I.L. 1086 (1967). 
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prevention of war than has thus far been made. Dr. Barros had earlier 
established the model for such studies in his work on The Corfu Incident 
of 1928: Mussolini and the League of Nations: In the Aland Islands 
book, as in the Corfu Incident study, Dr. Barros has been able to get 
access to an exceptionally large amount of source material and, by the 
careful use of it, to give an extremely detailed and authoritative account 
of the complex interplay of actors and forces in the handling of the par- 
ticular question. What has previously been written on the League experi- 
ence has suffered from lack of access to much of the relevant documentation 
or excessive reliance on purely League materials. 

In his conclusions, relatively brief and wide-ranging in scope, the author 
makes some interesting and on the whole sound observations regarding the 
functions that an international organization such as the League or the 
United Nations performs in dealing with international disputes. These 
observations are based primarily but not exclusively on the League han- 
dling of the Aland Islands question. The criticism might be made, how- 
ever, that the conclusions do not do full justice to the study. There are 
theses that the study supports that are not adequately stated or developed. 
For example, the League experience in the Aland Island case would seem 
to support the thesis that the clarification of a legal issue, in this case that 
of domestic jurisdiction, by a committee of jurists or a court, can con- 
tribute measurably to the settlement of an essentially political question. 
Particularly in the light of the view so commonly accepted that Sir Eric 
Drummond did not play a political rôle, more emphasis might have been 
given to the contrary thesis which seems to be supported by this study. 
On the other hand, the author somewhat overplays the rôle of power in 
relation to this particular case. At least, that is one person’s opinion. 
But notwithstanding these criticisms, this is an excellent study. 


LELAND M. GoopricH 


Las Fuentes del Derecho Internacional Americano. By César Sepúlveda. 
(Mexico, D. F.: Editorial Porrúa, 8. A., 1969. pp. 151.) The distin- 
guished Mexican scholar here adds to his many former contributions a 
scholarly essay on the Sources of American International Law. It is not 
a mere listing of treaties, customs, conventions and other accepted sourees, 
but a eareful analysis of each separate source, showing its contribution to 
inter-American regional law and its limitations and qualifications. 

Perhaps the chapter (5) on custom and its peculiarities in the inter- 
American field is the most carefully reasoned, taking topic by topic and 
analyzing each as if it were a judicial decision. The contrast between 
positive law, natural law, and Article 38 of the Statute of the Inter- 
national Court of Justice 1s well developed; and, while giving due weight 
to rules derived from other sources, the author finds, as might be ex- 
pected, that the decisions of inter-American conferences and meetings of 
consultation constitute the most important source of the law. The chapter 
on the codification of inter-American law contains an excellent summary 
of the work done in that field, although there is still much to be done. In 
brief compass the author has given us an excellent survey of the develop- 
ment of inter-American law. What is particularly to be commended is 
the wide range of references to the literature of the subject. 


C. G. Fenwick 


1 Princeton: Princeton University Press, 1965; reviewed in 60 A.J.I.L. 870 (1966). 
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Direito Internacional Privado. By Haroldo Valladão. (Rio de Janeiro: 
Livraria Freitas Bastos, S. A., 1968. pp. xvi, 562.) Looking over Pro- 
fessor Valladao’s long list of articles, books and reports on separate items 
of private international law or conflict of laws during many years, it is 
not difficult to understand how this monumental treatise came to be con- 
structed, It is, indeed, a veritable encyclopedia of the subject, and it is 
accompanied not only with critical analysis, endless footnotes, but with 
a valuable draft law intended to replace the Law of Introduction to the 
Civil Code of Brazil (Anteprojeto de Lei Geral de Aplicação das Normas 
Juridicas) prepared by this outstanding author and legal expert. 

The method of treatment in the present work is very good: an excellent 
historical background is followed by a study of the structure of the rules 
of private international law; then comes an analysis of the problems of 
nationality, naturalization, domicile, the status of aliens, the application 
of foreign law, and the recognition of rights acquired abroad. One of the 
distinguishing marks of the treatise is the detail with which Professor 
Valladão, one of the greatest authorities of the world on private inter- 
national law in the last thirty years, supports the positions he takes by 
an analysis of the views of other jurists. Thus the description of Joseph 
Story’s valuable Commentaries is accompanied by a meticulous analysis 
of the points of view of contemporary jurists in relation to Story’s con- 
tribution, Including Beale, Yntema and others, in addition to the author’s 
own comment. 

We may hope for an official translation of this voluminous study. It 
is too important to be limited to those who read Portuguese. It is an- 
nounced that it addition to the present Introduction and General Part, 
a Special Part will follow, which will be very welcome. 


[SIDORO ZANOTTI 


Conflict of Laws. Cases, Notes and Materials. 2nd ed. By J. G. Castel. 
(Toronto: Butterworths, 1968. pp. xxvi, 1104. Index. $27.75.) 

Trans-Mumeipal Law. A Critical Analysis of Private International 
Law. By A. Gündüz Okciin. (Ankara: Ankara University Press, 1968. 
pp. xiv, 148. Index. T£ 17.50.) 

Conflict of Laws in Australia. By P. E. Nygh. (Sydney, Melbourne, 
Brisbane: Butterworth & Co., Ltd., 1968. pp. 765. Index.) Private in- 
ternational law is probably the only area of private law in which the 
United States has had a decisive impact on the laws of both the Common- 
wealth and the civil-law orbit. Story’s Conflict of Laws (18384) became 
the very basis of the conflicts law of the Commonwealth and, through 
Foelix’s treatise, exercised considerable influence on the Continent. Then, 
perhaps owing to the Civil War and its aftermath, American scholarship 
went into that century of quiescence which culminated in the vested-rights 
rigor of the Restatement. In the meantime it had missed vital develop- 
ments on the Continent, including Maneini’s international order based 
on the principle of nationality, Wachter’s rediscovery of the rôle of the 
lex fori, and Savigny’s search for the seat of each legal relationship. 

But the wheel of legal history has turned again. At a time when 
private international law seems paralyzed by academic dogmatism on the 
Continent and by obsolete judicial dicta in the Commonwealth, it appears 
to have entered a new era in the United States. Rightly or wrongly, 
leading American courts and the American Law Institute are engaged 
in a wholesale abolition of traditional approaches—and both Common- 
wealth and Continental scholars have begun to listen. 
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The current edition of Dicey’s (and Morris’) English classic has ac- 
knowledged American developments in its footnotes. But the first Com- 
monwealth treatise that has availed itself of American experience in the 
body of its thought and text, is Nygh’s book on Australian conflicts law; 
and perhaps the first Commonwealth casebook that has done so is Castel’s 
Canadian work. Thus to put these two books into an historical perspec- 
tive has seemed more significant to the reviewer than the usual statement 
of necessarily self-centered views on specific issues. He may similarly be 
permitted to summarize his advertisement for the third book under review 
by saying that Okciin’s Turkish study represents a fundamental turning 
point in civil-law doctrine. For it replaces the general Continental belief 
in a predetermined ‘‘governing’’ law by an interpretation of the ‘‘trans- 
municipal’’ reach of the forum’s own rule—very much in agreement with 
the reviewer’s own approach to private international law. 


A. A. EHRENZWEIG 


Die Sicherung von Weltbankkrediten unter besonderer Berücksichtigung 
der Kapitalthaft der Mitgliedstaaten. By Reinhard Matzel. (Munich: 
C. H. Beck’sche Verlagsbuchhandlung, 1968. pp. xx, 198. Index. DM. 
26.) This study, as its title indicates, focuses on the safeguarding of 
credits extended by the World Bank; it deals primarily with credits to 
members; with credits to enterprise debtors (Unternehmungsschuldner) 
and with the guarantee by members of the World Bank’s obligations by 
means of the callable portion of the capital subseription of members under 
Article II, Section 5(11), of the Articles of Agreement of the IBRD. 

The author, in analyzing these at first sight rather limited issues, covers 
a wide range of topics by reference to the law and practice of the World 
Bank and the pertinent literature. He thus touches upon a great variety 
of legal questions which he expounds lucidly and in considerable detail. 
Although following for the most part the views of Broches and Delaume 
on matters on which they have expressed legal opinions, the author pre- 
sents throughout the book his own views on many relevant matters. In 
particular, the discussion of secured and guaranteed loans on pages 146- 
169 is noteworthy ; it combines a survey of the legal techniques applied by 
the Bank in reference to obligatory guarantees and safeguards im rem 
with a critical evaluation of related legal institutions of domestie law, 
such as chattel mortgage and prenda. 

The author errs when he states that the functionaries (Beamten) of the 
World Bank are not subject to taxation (p. 9). Actually, Article VII, 
Section 9(b), of the Bank Agreement provides that no tax shall be levied 
in respect of salaries and emoluments paid by the Bank to executive di- 
rectors, officials or employees of the Bank who are not ‘‘local nationals.’’ 
However this may be, Matzel’s book is on the whole a valuable addition 
to the legal literature on the International Bank for Reconstruction and 
Development. 


Hans AUFRICHT 


1 The first edition was published as J.-G. Castel, Cases, Notes and Materials on the 
Conflict of Laws (Toronto: Butterworth’s, 1960. pp. xxvii, 1092). 
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OFFICIAL DOCUMENTS 


VIENNA CONVENTION ON THE LAW OF TREATIES * 


Open for signature at Vienna May 23, 1969, until Nov. 30, 1969; 
and at United Nations Headquarters after Nov. 30 1969, 
until April 30, 1970 


The States Parties to the present Convention, 

Considcring the fundamental role of treaties in the history of interna- 
tional relations, 

Recognizing the ever-increasing importance of treaties as a source of 
international law and as a means of developing peaceful co-operation 
among nations, whatever their constitutional and social systems, 

Noting that the principles of free consent and of good faith and the 
pacta sunt servanda rule are universally recognized, 

Affirming that disputes concerning treaties, like other international 
disputes, should be settled by peaceful means and in conformity with the 
principles of justice and international law, 

Recalling the determination of the peoples of the United Nations to es- 
tablish conditions under which justice and respect for the obligations 
arising from treaties can be maintained, 

Having in mind the principles of international law embodied in the 
Charter of the United Nations, such as the principles of the equal rights 
and self-determination of peoples, of the sovereign equality and inde- 
pendence of all states, of non-interference in the domestic affairs of states, 
of the prohibition of the threat or use of force and of universal respect 
for, and observance of, human rights and fundamental freedoms for all, 

Believing that the codification and progressive development of the law 
of treaties achieved in the present Convention will promote the purposes 
of the United Nations set forth im the Charter, namely, the maintenance 
of international peace and security, the development of friendly relations 
and the achievement of co-operation among nations, 

Affirming that the rules of customary international law will continue to 
govern questions not regulated by the provisions of the present Convention, 

Have agreed as follows: 


PART I 
INTRODUCTION 


\ Arricte 1 
Scope of the present Convention 


The present Convention applies to treaties between states. 
1 U.N. Doe. A/CONF. 39/27, May 23, 1969. 
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ARTICLE 2 
Use of terms 


For the purposes of the present Convention: 

(a) ‘‘treaty’’ means an international agreement concluded between 
states in written form and governed by international law, whether 
embodied in a single instrument or in two or more related instru- 
ments and whatever its particular designation ; 

(b) ‘‘ratification,’’ ‘‘aeeeptanece,’’ ‘‘approval’’ and ‘‘accession’’ 
means in each case the international act so named whereby a 
state establishes on the international plane its consent to be 
bound by a treaty; 

(c) “full powers” means a document emanating from the competent 
authority of a state designating a person or persons to represent 
the state for negotiating, adopting or authenticating the text of a 
treaty, for expressing the consent of the state to be bound by a 
treaty, or for accomplishing any other act with respect to a treaty ; 

(d) ‘‘reservation’’ means a unilateral statement, however phrased or 
named, made by a state, when signing, ratifying, accepting, ap- 
proving or acceding to a treaty, whereby it purports to exclude 
or to modify the legal effect of certain provisions of the treaty 
in their application to that state; 

(e) “negotiating state’’ means a state which took part in the draw- 
ing up and adoption of the text of the treaty; 

(£) ‘‘eontracting state” means a state which has consented to be 
bound by the treaty, whether or not the treaty has entered into 
force; 

(g) “‘party’’ means a state which has consented to be bound by the 
treaty and for which the treaty is in force; 

(h) ‘‘third state’’ means a state not a party to the treaty; 

(i) ‘‘international organization’? means an intergovernmental or- 
ganization. 

The provisions of paragraph 1 regarding the use of terms in the 


present Convention are without prejudice to the use of those terms or to 
the meanings which may be given to them in the internal law of any state. 


“Z ARTICLE 3 


International agreements not within the scope 
of the present Convention 


The fact that the present Convention does not apply to international 
agreements concluded between states and other subjects of international 
law or between such other subjects of international law, or to international 
agreements not in written form, shall not affect: 

(a) the legal force of such agreements; 

(b) the application to them of any of the rules set forth in the present 
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Convention to which they would be subject under international law 
independently of the Convention; 

(c) the application of the Convention to the relations of states as be- 
tween themselves under international agreements to which other 
subjects of international law are also parties. 


ARTICLE 4 
Non-retroactwity of the present Convention 


Without prejudice to the application of any rules set forth in the pres- 
ent Convention to which treaties would be subject under international law 
independently of the Convention, the Convention applies only to treaties 
which are concluded by states after the entry into force of the present 
Convention with regard to such states. 


ARTICLE 5 


Treaties constituting international organizations and 
treaties adopted within an miernational organization 


The present Convention applies to any treaty which is the constituent 
instrument of an international organization and to any treaty adopted 
within an international organization without prejudice to any relevant 
rules of the organization. i 


PART IT 
CONCLUSION AND ENTRY INTO FORCE OF TREATIES 


SECTION 1: CONCLUSION OF TREATIES 


ARTICLE 6 
Capacity of states to conclude treaties 


Every state possesses capacity to conclude treaties. 


ARTICLE 7 
Full powers 


1. A person is considered as representing a state for the purpose of 
adopting or authenticating the text of a treaty or for the purpose of ex- 
pressing the consent of the state to be bound by a treaty if: 

(a) he produces appropriate full powers; or 

(b) it appears from the practice of the states concerned or from other 
circumstances that their intention was to consider that person as 
representing the state for such purposes and to dispense with full 
powers. 

2. In virtue of their functions and without having to produce full 
powers, the following are considered as representing their state: 
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(a) Heads of State, Heads of Government and Ministers for Foreign 
Affairs, for the purpose of performing all acts relating to the 
conclusion of a treaty; 

(b) heads of diplomatie missions, for the purpose of adopting the text 
of a treaty between the accrediting state and the state to which 
they are accredited ; 

(c) representatives accredited by states to an international confer- 
ence or to an international organization or one of its organs, 
for the purpose of adopting the text of a treaty in that confer- 
ence, organization or organ. 


ARTICLE 8 
Subsequent confirmation of an act performed without authorization 


An act relating to the conclusion of a treaty performed by a person who 
cannot be considered under Article 7 as authorized to represent a state 
for that purpose is without legal effect unless afterwards confirmed by 
that state. 


ARTICLE 9 
: Adoption of the text 


1. The adoption of the text of a treaty takes place by the consent of all 
the states participating in its drawing up except as provided in para- 
graph 2. 

2. The adoption of the text of a treaty at an international conference 
takes place by the vote of two-thirds of the states present and voting, un- 
less by the same majority they shall decide to apply a different rule. 


ARTICLE 10 
Authentication of the text 


The text of a treaty is established as authentic and definitive: 

(a) by such procedure as may be provided for in the text or agreed 
upon by the states participating in its drawing up; or 

(b) failing such procedure, by the signature, signature ad referendum 
or initialling by the representatives of those states of the text of 
the treaty or of the Final Act of a conference incorporating the text. 


xs, ARTICLE 11 


Means of expressing consent to be bound by a treaty 


The consent of a state to be bound by a treaty may be expressed by 
signature, exchange of instruments constituting a treaty, ratification, ac- 
ceptance, approval or accession, or by any other means if so agreed. 
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ARTICLE 12 
Consent to be bound by a treaty expressed by signature 


1. The consent of a state to be bound by a treaty is expressed by the 
signature of its representative when: 
(a) the treaty provides that signature shall have that effect; 
(b) it is otherwise established that the negotiating states were agreed 
that signature should have that effect; or 
(c) the intention of the state to give that effect to the signature ap- 
pears from the full powers of its representative or was expressed 
during the negotiation. 
2, For the purposes of paragraph 1: 
(a) the initialling of a text constitutes a signature of the treaty when 
it is established that the negotiating states so agreed; 
(b) the signature ad referendum of a treaty by a representative, if 
confirmed by his state, constitutes a full signature of the treaty. 


` ARTICLE 13 


Consent to be bound by a treaty expressed by an 
exchange of instruments constituting a treaty 


The consent of states to be bound by a treaty constituted by instru- 
ments exchanged between them is expressed by that exchange when: 
(a) the instruments provide that their exchange shall have that effect; 
or 
(b) it is otherwise established that those states were agreed that the 
exchange of instruments should have that effect. 


ARTICLE 14 


Consent to be bound by a treaty expressed 
by ratification, acceptance or approval 


1. The consent of a state to be bound by a treaty is expressed by rati- 
fication when: 
(a) the treaty provides for such consent to be expressed by means of 
ratification ; 
(b) it is otherwise established that the negotiating states were agreed 
that ratification should be required; 
(c) the representative of the state has signed the treaty subject to 
ratification ; or 
(d) the intention of the state to sign the treaty subject to ratification 
appears from the full powers of its representative or was ex- 
pressed during the negotiation. 
2. The consent of a state to be bound by a treaty is expressed by ac- 
ceptance or approval under conditions similar to those which apply to 
ratification. 
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ARTICLE 15 
Consent to be bound by a treaty expressed by accession 


The consent of a state to be bound by a treaty is expressed by accession 

when: 

(a) the treaty provides that such consent may be expressed by that 
state by means of accession ; 

(b) it is otherwise established that the negotiating states were agreed 
that such consent may be expressed by that state by means of acces- 
sion; or 

(c) all the parties have subsequently agreed that such consent may be 
expressed by that state by means of accession. 


ARTICLE 16 


Exchange or deposit of instruments of ratification, 
acceptance, approval or accession 


Unless the treaty otherwise provides, instruments of ratification, accept- 
ance, approval or accession establish the consent of a state to be bound 
by a treaty upon: 

(a) their exchange between the contracting states; 

(b) their deposit with the depositary ; or 

(c) their notification to the contracting states or to the depositary, if 

so agreed. 


` ARTICLE 17 


Consent to be bound by part of a treaty 
and choice of differing provisions 


1. Without prejudice to Articles 19 to 23, the consent of a state to be 
bound by part of a treaty is effective only if the treaty so permits or the 
other contracting states so agree. 

2. The consent of a state to be bound by a treaty which permits a choice 
between differing provisions is effective only if it 1s made clear to which 
of the provisions the consent relates. 


ARTICLE 18 


Obligation not to defeat the object and purpose of a treaty 
prior to its entry into force 


A state is obliged to refrain from acts which would defeat the object 

and purpose of a treaty when: 

(a) it has signed the treaty or has exchanged instruments constituting 
the treaty subject to ratification, acceptance or approval, until it 
shall have made its intention clear not to become a party to the 
treaty ; or 
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(b) it has expressed its consent to be bound by the treaty, pending the 
entry into force of the treaty and provided that such entry into 
foree is not unduly delayed. 


SECTION 2: RESERVATIONS 


> ArticLE 19 
Formulation of reservations 


A state may, when signing, ratifying, accepting, approving or acceding 
to a treaty, formulate a reservation unless: 
(a) the reservation is prohibited by the treaty ; 
(b) the treaty provides that only specified reservations, which do not 
include the reservation in question, may be made; or 
(ec) in eases not falling under sub-paragraphs (a) and (b), the reserva- 
tion is incompatible with the object and purpose of the treaty. 


© ARTICLE 20 
Acceptance of and objection to reservations 


1. A reservation expressly authorized by a treaty does not require any 
subsequent acceptance by the other contracting states unless the treaty 
so provides. 

2. When it appears from the limited number of the negotiating states 
and the object and purpose of a treaty that the application of the treaty 
in its entirety between all the parties is an essential condition of the con- 
sent of each one to be bound by the treaty, a reservation requires ac- 
ceptance by all the parties. 

3. When a treaty is a constituent instrument of an international organi- 
zation and unless it otherwise provides, a reservation requires the ac- 
ceptance of the competent organ of that organization. 

4, In eases not falling under the preceding paragraphs and unless the 
treaty otherwise provides: 

(a) acceptance by another contracting state of a reservation consti- 
tutes the reserving state a party to the treaty in relation to that 
other state if or when the treaty is in force for those states; 

(b) an objection by another contracting state to a reservation does not 
preclude the entry into force of the treaty as between the ob- 
jecting and reserving states unless a contrary Intention is defi- 
nitely expressed by the objecting state; 

(c) an act expressing a state’s consent to be bound by the treaty and 
containing a reservation is effective as soon as at least one other 
contracting state has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 and unless the treaty other- 
wise provides, a reservation is considered to have been accepted by a 
state if it shall have raised no objection to the reservation by the end of 
a period of twelve months after it was notified of the reservation or by 
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the date on which it expressed its consent to be bound by the treaty, 
whichever is later. 


‘ ARTICLE 21 
Legal effects of reservations and of objections to reservations 


1, A reservation established with regard to another party in accordance 
with Articles 19, 20 and 23: 

(a) modifies for the reserving state in its relations with that other 
party the provisions of the treaty to which the reservation re- 
lates to the extent of the reservation; and 

(b) modifies those provisions to the same extent for that other party 
in its relations with the reserving state. 

2. The reservation does not modify the provisions of the treaty for the 
other parties to the treaty inter se. 

3. When a state objecting to a reservation has not opposed the entry 
into force of the treaty between itself and the reserving state, the pro- 
visions to which the reservation relates do not apply as between the two 
states to the extent of the reservation. 


ARTICLE 22 


e 


Withdrawal of reservations and of objections to reservations 


1, Unless the treaty otherwise provides, a reservation may be withdrawn 
at any time and the consent of a state which has accepted the reserva- 
tion is not required for its withdrawal. 

2. Unless the treaty otherwise provides, an objection to a reservation 
may be withdrawn at any time. 

ə. Unless the treaty otherwise provides, or it is otherwise agreed: 

(a) the withdrawal of a reservation becomes operative in relation 
to another contracting state only when notice of it has been re- 
ceived by that state; 

(b) the withdrawal of an objection to a reservation becomes opera- 
tive only when notice of it has been received by the state which 
formulated the reservation. 


ARTICLE 23 
Procedure regarding reservations 


1. A reservation, an express acceptance of a reservation and an objec- 
tion to a reservation must be formulated in writing and communicated to 
the contracting states and other states entitled to become parties to the 
treaty. 

2. If formulated when signing the treaty subject to ratification, ac- 
eeptance or approval, a reservation must be formally confirmed by the 
reserving state when expressing its consent to be bound by the treaty. 
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In such a case the reservation shall be considered as having been made on 
the date of its confirmation. l 

3. An express acceptance of, or an objection to, a reservation made 
previously to confirmation of the reservation does not itself require con- 
firmation. 

4. The withdrawal of a reservation or of an objection to a reservation 
must be formulated in writing. 


SECTION 3: ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF TREATIES 


ARTICLE 24 
Entry into force 


1. A treaty enters into force in such manner and upon such date as it 
may provide or as the negotiating states may agree. 

2. Failing any such provision or agreement, a treaty enters into force 
as soon as consent to be bound by the treaty has been established for all 
the negotiating states. 

3. When the consent of a state to be bound by a treaty is established 
on a date after the treaty has come into force, the treaty enters into 
force for that state on that date, unless the treaty otherwise provides. 

4, The provisions of a treaty regulating the authentication of its text, 
the establishment of the consent of states to be bound by the treaty, the 
manner or date of its entry into force, reservations, the functions of the 
depositary and other matters arising necessarily before the entry into force 
of the treaty apply from the time of the adoption of its text. 


ARTICLE 25 
Provisional application 


1, A treaty or a part of a treaty is applied provisionally pending its 

entry into force if: 
(a) the treaty itself so provides; or 
(b) the negotiating states have in some other manner so agreed. 

2. Unless the treaty otherwise provides or the negotiating states have 
otherwise agreed, the provisional application of a treaty or a part of a 
treaty with respect to a state shall be terminated if that state notifies the 
other states between which the treaty is being applied provisionally of its 
intention not to become a party to the treaty. 


PART III 


OBSERVANCE, APPLICATION AND INTERPRETATION 
OF TREATIES 


SECTION 1: OBSERVANCE OF TREATIES 
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ARTICLE 26 
` Pacta sunt servanda 


Every treaty in force is binding upon the parties to it and must be 
performed by them in good faith. 


\. ARTICLE 27 
Internal law and observance of treaties 


A party may not invoke the provisions of its internal law as justifica- 
tion for its failure to perform a treaty. This rule is without prejudice to 
Article 46. 


SECTION 2: APPLICATION OF TREATIES 


ARTICLE 28 
Non-retroactivity of treaties 


Unless a different intention appears from the treaty or is otherwise es- 
tablished, its provisions do not bind a party in relation to any act or fact 
which took place or any situation which ceased to exist before the date of 
the entry into force of the treaty with respect to that party. 


ARTICLE 29 
Territorial scope of treaties 


Unless a different intention appears from the treaty or is otherwise es- 
tablished, a treaty is binding upon each party in respect of its entire 
territory. 


ARTICLE 30 


Application of successive treaties relating 
to the same subject-matter 


1. Subject to Article 103 of the Charter of the United Nations, the rights 
and obligations of states parties to successive treaties relating to the same 
subject-matter shall be determined in accordance with the following 
paragraphs. 

2. When a treaty specifies that it is subject to, or that it is not to be 
considered as incompatible with, an earlier or later treaty, the provisions 
of that other treaty prevail. 

3. When all the parties to the earlier treaty are parties also to the later 
treaty but the earlier treaty is not terminated or suspended in operation 
under Article 59, the earlier treaty applies only to the extent that its pro- 
visions are compatible with those of the later treaty. 

4, When the parties to the later treaty do not include all the parties to 
the earlier one: 
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(a) as between states parties to both treaties the same rule applies 
as in paragraph 3; ; 

(b) as between a state party to both treaties and a state party to only 
one of the treaties, the treaty to which both states are parties 
governs their mutual rights and obligations. 

5. Paragraph 4 is without prejudice to Article 41, or to any question 
of the termination or suspension of the operation of a treaty under Ar- 
ticle 60 or to any question of responsibility which may arise for a state 
from the conclusion or application of a treaty the provisions of which are 
incompatible with its obligations towards another state under another 
treaty. 


SECTION 8: INTERPRETATION OF TREATIES 


ARTICLE 31 
General rule of interpretation 


1. A treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context 
and in the light of its object. and purpose. 

2. The context for the purpose of the interpretation of a treaty shall 
comprise. in addition to the text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all 
the parties in connexion with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in con- 
nexion with the conclusion of the treaty and accepted by the 
other parties as an instrument related to the treaty. 

8. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the in- 
terpretation of the treaty or the application of its provisions; 

(b) any subsequent practice in the application of the treaty which 
establishes the agreement of the parties regarding its interpre- 
tation ; 

(c) any relevant rules of international law applicable in the relations 
between the parties. 

4. A special meaning shall be given to a term if it is established that 
the parties so intended. 


ARTICLE 382 
Supplementary means of interpretation 


Recourse may be had to supplementary means of interpretation, includ- 
ing the preparatory work of the treaty and the circumstances of its con- 
clusion, in order to confirm the meaning resulting from the application of 
Article 31, or to determine the meaning when the interpretation according 
to Article 31: 

(a) leaves the meaning ambiguous or obscure; or 

(b) leads to a result which is manifestly absurd or unreasonable. 
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ARTICLE 33 
Interpretation of treaties authenticated in two or more languages 


1. When a treaty has‘been authenticated in two or more languages, the 
text is equally authoritative in each language, unless the treaty provides 
or the parties agree that, in case of divergence, a particular text shall 
prevail. 

2. A version of the treaty in a language other than one of those in 
which the text was authenticated shall be considered an authentic text 
only if the treaty so provides or the parties so agree. 

3. The terms of the treaty are presumed to have the same meaning in 
each authentic text. 

4. Except where a particular text prevails in accordance with para- 
graph 1, when a comparison of the authentic texts discloses a difference 
of meaning which the application of Articles 31 and 32 does not remove, 
the meaning which best reconciles the texts, having regard to the object 
and purpose of the treaty, shall be adopted. 


SECTION 4: TREATIES AND THIRD STATES 


i ARTICLE 34 
General rule regarding third states 


A treaty does not create either obligations or rights for a third state 
without its consent. 


ARTICLE 35 
Treaties providing for obligations for third states 


An obligation arises for a third state from a provision of a treaty if the 
parties to the treaty intend the provision to be the means of establishing 
the obligation and the third state expressly accepts that obligation im 
writing. 


ARTICLE 36 


Treaties providing for rights for third states 


1, A right arises for a third state from a provision of a treaty if the 
parties to the treaty intend the provision to accord that right either to 
the third state, or to a group of states to which it belongs, or to all states, 
and the third state assents thereto. Its assent shall be presumed so long 
as the contrary is not indicated, unless the treaty otherwise provides. 

2. A state exercising a right in accordance with paragraph 1 shall com- 
ply with the conditions for its exercise provided for in the treaty or es- 
tablished in conformity with the treaty. 
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ARTICLE 37 
Revocation or modification of obligations of rights of third states 


1. When an obligation has arisen for a third state in conformity with 
Article 35, the obligation may be revoked or modified only with the con- 
sent of the parties to the treaty and of the third state, unless it is estab- 
lished that they had otherwise agreed. 

2. When a right has arisen for a third state in conformity with Article 
36, the right may not be revoked or modified by the parties if it is estab- 
lished that the right was intended not to be revocable or subject to modi- 
fication without the consent of the third state. 


ARTICLE 38 


Rules in a treaty becoming binding on third states 
through international custom 


Nothing in Articles 34 to 37 precludes a rule set forth in a treaty from 
becoming binding upon a third state as a customary rule of international 
law, recognized as such. 


PART IV ; 
AMENDMENT AND MODIFICATION OF TREATIES 


ARTICLE 39 
General rule regarding the amendment of treaties 


A treaty may be aménded by agreement between the parties. The rules 
laid down in Part Il apply to such an agreement except in so far as the 
treaty may otherwise provide. l i 


ARTICLE 40 
Amendment of multilateral treaties 


1. Unless the treaty otherwise provides, the amendment of multilateral 
treaties shall be governed by the following paragraphs. 

2. Any proposal to amend a multilateral treaty as between all the par- 
ties must be notified to all the contracting states, each one of which shall 
have the right to take part in: 

(a) the decision as to the action to be taken in regard to such pro- 
posal ; 

(b) the negotiation and conclusion of any agreement for the amend- 
ment of the treaty. 

3. Every state entitled to become a party to the treaty shall also be en- 
titled to become a party to the treaty as amended. 


888 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 63 


4. The amending agreement does not bind any state already a party 
to the treaty which does not become a party to the amending agreement; 
Article 30, paragraph 4(b), applies in relation to such state. 

5. Any state which becomes a party to the treaty after the entry into 
force of the amending agreement shall, failing an expression of a different 
intention by that state: 

(a) be considered as a party to the treaty as amended, and 
(b) be considered as a party to the unamended treaty in relation to 
any party to the treaty not bound by the amending agreement. 


ARTICLE 41 


Agreements to modify multilateral treaties 
between certain of the parties only 


1. Two or more of the parties to a multilateral treaty may conclude an 
agreement to modify the treaty as between themselves alone if: 

(a) the possibility of such a modification is provided for by the treaty; 
or 
(b) the modification in question is not prohibited by the treaty and: 

(i) does not affect the enjoyment by the other parties of their 
rights under the treaty or the performance of their obliga- 
tiqns ; 

(31) does not relate to a provision, derogation from which is im- 
compatible with the effective execution of the object and 
purpose of the treaty as a whole. 

2. Unless in a case falling under paragraph 1(a) the treaty otherwise 
provides, the parties In question shall notify the other parties of their 
intention to conclude the agreement and of the modification to the treaty 
for which it provides. 


PART V 


INVALIDITY, TERMINATION AND SUSPENSION OF 
THE OPERATION OF TREATIES 


SECTION 1: GENERAL PROVISIONS 


ARTICLE 42 
Validity and continuance in force of treaties 


1. The validity of a treaty or of the consent of a state to be bound by a 
treaty may be impeached only through the application of the present 
Convention. 

2. The termination of a treaty, its denunciation or the withdrawal of a 
party, may take place only as a result of the application of the provisions _ 
of the treaty or of the present Convention. The same rule applies to sus- 
pension of the operation of a treaty. 
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ARTICLE 48 
Obligations imposed by international law independently of a treaty 


The invalidity, termination or denunciation of a treaty, the withdrawal 
of a party from it, or the suspension of its operation, as a result of the 
application of the present Convention or of the provisions of the treaty, 
shall not in any way impair the duty of any state to fulfil any obliga- 
tion embodied in the treaty to which it would be subject under inter- 
national law independently of the treaty. 


ARTICLE 44 
Separability of treaty provisions 


1. A right of a party, provided for in a treaty or arising under Article 
56, to denounce, withdraw from or suspend the operation of the treaty may 
be exercised only with respect to the whole treaty unless the treaty other- 
Wise provides or the parties otherwise agree. 

2. A ground for invalidating, terminating, withdrawing from or sus- 
pending the operation of a treaty recognized in the present Convention 
may be invoked only with respect to the whole treaty except as provided 
in the following paragraphs or in Article 60. 

3. If the ground relates solely to particular clauses, it may be invoxed 
only with respect to those clauses where: 

(a) the said clauses are separable from the remainder of the treaty 
with regard to their application ; 

(b) it appears from the treaty or is otherwise established that ac- 
ceptance of those clauses was not an essential basis of the consent 
of the other party or parties to be bound by the treaty as a whole; 
and 

(c) continued performance of the remainder of the treaty would not 
be unjust. ' 

4. In cases falling under Articles 49 and 50 the state entitled to invoke 
the fraud or corruption may do so with respect either to the whole treaty 
or, subject to paragraph 3, to the particular clauses alone. 

5. In cases falling under Articles 51, 52 and 53, no separation of the 
provisions of the treaty is permitted. 


ARTICLE 45 


Loss of a right to invoke a ground for invalidating, terminating, 
withdrawing from or suspending the operation of a treaty 


A state may no longer invoke a ground for invalidating, terminating, 
withdrawing from or suspending the operation of a treaty under Articles 
46 to 50 or Articles 60 and 62 if, after becoming aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid or remains in 

force or continues in operation, as the case may be; or 
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(b) it must by reason of its conduct be considered as having acquiesced 
in the validity of the treaty or in its maintenance in force or in 
operation, as the case may be. 


SECTION 2: INVALIDITY OF TREATIES 


ARTICLE 46 


Provisions of internal law regarding competence 
to conclude treaties 


1. A state may not invoke the fact that its consent to be bound by a 
treaty has been expressed in violation of a provision of its internal law 
regarding competence to conclude treaties as invalidating its consent un- 
less that violation was manifest and concerned a rule of its internal law 
of fundamental importance. 

2. A violation is manifest if it would be objectively evident to any state 
conducting itself in the matter in accordance with normal practice and 
in good faith. 


ARTICLE 47 


Specific restrictions on authority to express the 
consent of a state 


If the authority of a representative to express the consent of a state to 
be bound by a particular treaty has been made subject to a specific restric- 
tion, his omission to observe that restriction may not be invoked as in- 
validating the consent expressed by him unless the restriction was notified 
to the other negotiating states prior to his expressing such consent. 


ARTICLE 48 
Error 


1. A state may invoke an error in a treaty as invalidating its consent to 
be bound by the treaty if the error relates to a fact or situation which 
was assumed by that state to exist at the time when the treaty was con- 
cluded and formed an essential basis of its consent to be bound by the 
treaty. 

2. Paragraph 1 shall not apply if the state in question contributed by 
its own conduct to the error or if the circumstances were such as to put 
that state on notice of a possible error. 

3. An error relating only to the wording of the text of a treaty does not 
affect its validity; Article 79 then applies. 


ARTICLE 49 
Fraud 


If a state has been induced to econelude a treaty by the fraudulent con- 
duct of another negotiating state, the state may invoke the fraud as in- 
validating its consent to be bound by the treaty. 
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ARTICLE 50 
Corruption of a representative of a state 


If the expression of a state’s consent to be bound by a treaty has been 
procured through the corruption of its representative directly or indi- 
rectly by another negotiating state, the state may invoke such corruption 
as invalidating its consent to be bound by the treaty. 


ARTICLE 51 
Coercion of a representative of a state 


The expression of a state’s consent to be bound by a treaty which has 
been procured by the coercion of its representative through acts or threats 
directed against him shall be without any legal effect. 


5 


. ARTICLE 52 
Coercion of a state by the threat or use of force 


A treaty is void if its conclusion has been procured by the threat or use 
of force in violation of the principles of international law embodied in 
the Charter of the Unitéd Nations. 


ARTICLE 53 


Treaties conflicting with a peremptory norm of general 
international law (jus cogens) 


A treaty is void if, at the time of its conclusion, it conflicts with a 
peremptory norm of general international law. For the purposes of the 
present Convention, a peremptory norm of general international law is a 
norm accepted and recognized by the international community of states 
as a whole as a norm from which no derogation is permitted and which 
can be modified only by a subsequent norm of general international law 
having the same character. 


SECTION 3: TERMINATION AND SUSPEN SION OF THE 
OPERATION OF TREATIES 


ARTICLE 54 


Termination of or withdrawal from a treaty under its 
provisions or by consent of the parties 


The termination of a treaty or the withdrawal of a party may take place: 
(a) in conformity with the provisions of the treaty; or 
(b) at any time by consent of all the parties after consultation with 
the other contracting states. 
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ARTICLE 55 


Reduction of the. parties to a multilateral treaty below 
the number necessary for its entry into force 


Unless the treaty otherwise provides, a multilatera] treaty does not 
terminate by reason only of the fact that the number of the parties falls 
below the number necessary for its entry into force. 


ARTICLE 56 


Denunciation of or withdrawal from a treaty containing no provision 
regarding termination, denunciation or withdrawal 


1. A treaty which contains no provision regarding its termination and 
which does not provide for denunciation or withdrawal is not subject to 
denunciation or withdrawal unless: 

(a) it is established that the parties intended to admit the possibility 
of denunciation or withdrawal; or 

(b) a right of denunciation or withdrawal may be implied by the 
nature of the treaty. 

2. A party shall give not less than twelve months’ notice of its intention 
to denounce or withdraw from a treaty under paragraph 1. 


ARTICLE 57 


Suspension of the operation of a treaty under its 
provisions or by consent of the parties 


The operation of a treaty in regard to all the parties or to a particular 
party may be suspended: 
(a) in conformity with the provisions of the treaty; or 
(b) at any time by consent of all the parties after consultation with 
the other contracting states. 


ARTICLE 58 


Suspension of the operation of a multilateral treaty 
by agreement between certain of the parties only 


1. Two or more parties to a multilateral treaty may conclude an agree- 
ment to suspend the operation of provisions of the treaty, temporarily and 
as between themselves alone, if: 

(a) the possibility of such a suspension is provided for by the treaty ; 
or 
(b) the suspension in question is not prohibited by the treaty and: 
(i) does not affect the enjoyment by the other parties of their 
rights under the treaty or the performance of their obliga- 
tions; 
(ii) is not incompatible with the object and purpose of the treaty. 
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2. Unless in a case falling under paragraph l(a) the treaty otherwise 
provides, the parties in question shall notify the other parties of their in- 
tention to conelude the agreement and of those provisions of the treaty the 
operation of which they intend to suspend. 


ARTICLE 59 


Termination or suspension of the operation of a treaty 
implied by conclusion of a later treaty 


1. A treaty shall be considered as terminated if all the parties to it con- 
clude a later treaty relating to the same subject-matter and: 

(a) it appears from the later treaty or is otherwise established that 
the parties intended that the matter should be governed by that 
treaty ; or 

(b) the provisions of the later treaty are so far incompatible with 
those of the earlier one that the two treaties are not capable of 
being applied at the same time. 

2. The earlier treaty shall be considered as only suspended in operation 
if it appears from the later treaty or is otherwise established that such was 
the intention of the parties. 


ARTICLE 60 


Termination or suspension of the operation of a treaty 
as a consequence of tis breach 


1. A material breach of a bilateral treaty by one of the parties entitles 
the other to invoke the breach as a ground for terminating the treaty or 
suspending its operation in whole or in part. 

2. A material breach of a multilateral treaty by one of the parties en- 
titles: ; 

(a) the other parties by unanimous agreement to suspend the opera- 
tion of the treaty in whole or in part or to terminate it either: 
(i) in the relations between themselves and the defaulting state; 
or 
(ii) as between all the parties; 


(b) a party specially affected by the breach to invoke it as a ground 
for suspending the operation of the treaty in whole or in part in 
the relations between itself and the defaulting state; 

(e) any party other than the defaulting state to invoke the breach 
as a ground for suspending the operation of the treaty in whole 
or in part with respect to itself if the treaty is of such a charac- 
ter that a material breach of its provisions by one party radically 
changes the position of every party with respect to the further 
performance of its obligations under the treaty. 

3. A material breach of a treaty, for the purposes of this article, consists 
in: 
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(a) a repudiation of the treaty not sanctioned by the present Con- 
vention; or ! 

(b) the violation of a provision essential to the accomplishment of 
the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice to any provision in 
the treaty applicable in the event of a breach. 

5. Paragraphs 1 to 3 do not apply to provisions relating to the protection 
of the human person contained in treaties of a humanitarian character, in 
particular to provisions prohibiting any form of reprisals against persons 
protected by such treaties. 


\ ARTICLE 61 
Supervening impossibility of performance 


1. A party may invoke the impossibility of performing a treaty as a 
ground for terminating or withdrawing from it if the impossibility re- 
sults from the permanent disappearance or destruction of an object in- 
dispensable for the execution of the treaty. If the impossibility is tem- 
porary, it may be invoked only as a ground for suspending the operation 
of the treaty. 

2. Impossibility of performance may not be invoked by a party as a 
ground for terminating, withdrawing from or suspending the operation 
of a treaty if the impossibility is the result of a breach by that party 
either of an obligation under the treaty or of any other international 
obligation owed to any other party to the treaty. 


ARTICLE 62 
Fundamental change of circumstances 


1. A fundamental change of circumstances which has occurred with re- 
gard to those existing at the time of the conclusion of a treaty, and which 
was not foreseen by the parties, may not be invoked as a ground for ter- 
minating or withdrawing from the treaty unless: 

(a) the existence of those circumstances constituted an essential basis 
of the consent of the parties to be bound by the treaty; and 

(b) the effect of the change is radically to transform the extent of 
obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be invoked as a 
ground for terminating or withdrawing from a treaty: 

(a) if the treaty establishes a boundary; or 

(b) if the fundamental change is the result of a breach by the party 
invoking it either of an obligation under the treaty or of any other 
international obligation owed to any other party to the treaty. 

3. If, under the foregoing paragraphs, a party may invoke a funda- 
mental change of circumstances as a ground for terminating or withdraw- 
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ing from a treaty it may also invoke the change as a ground for suspending 
the operation of the treaty. 


ARTICLE 63 
Severance of diplomatic or consular relations 


The severance of diplomatic or consular relations between parties to a 
treaty does not affect the legal relations established between them by the 
treaty except in so far as the existence of diplomatic or consular relations 
is indispensable for the application of the treaty. 


ARTICLE 64 


Emergence of a pew peremptory norm of general 
international law (jus cogens) 


If a new peremptory norm of general international law emerges, any 
existing treaty which is in conflict with that norm becomes void and ter- 
minates, 


SECTION 4: PROCEDURE 


ARTICLE 65 


Procedure to be followed with respect to invalidity, termination, 
withdrawal from or suspension of the operation of a treaty 


1. A party which, under the provisions of the present Convention, in- 
vokes either a defect in its consent to be bound by a treaty or a ground for 
impeaching the validity of a treaty, terminating it, withdrawing from it 
or suspending its operation, must notify the other parties of its claim. 
The notification shall mdicate the measure proposed to be taken with 
respect io the treaty and the reasons therefor. 

2. If, after the expiry of a period which, except in eases of special 
urgency, shall not be less than three months after the receipt of the noti- 
fication, no party has raised any objection, the party making the notifica- 
tion may carry out in the manner provided in Article 67 the measure which 
it has proposed. 

3. If, however, objection has been raised by any other party, the parties 
shall seek a solution through the means indicated in Article 33 of the 
Charter of the United Nations. 

4. Nothing in the foregoing paragraphs shall affect the rights or obliga- 
tions of the parties under any proyisions in force binding the parties with 
regard to the settlement of disputes. 

5. Without prejudice to Article 45, the fact that a state has not previ- 
ously made the notification prescribed in paragraph 1 shall not prevent 
it from making such notification in answer to another party claiming per- 
formance of the treaty or alleging its violation. 
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ARTICLE 66 


Procedures for judicial settlement, arbitration 
and conciliation 


If, under paragraph 3 of Article 65, no solution has been reached within 
a period of 12 months following the date on which the objection was raised, 
the following procedures shall be followed : 

(a) any one of the parties to a dispute concerning the application or 
the interpretation of Article 58 or 64 may, by a written applica- 
tion, submit it to the International Court of Justice for a decision 
unless the parties by common consent agree to submit the dis- 
pute to arbitration ; 

(b) any one of the parties to a dispute concerning the application or 
the interpretation of any of the other articles in Part V of the 
present Convention may set in motion the procedure specified in 
the Annex to the Convention by submitting a request to that effect 
to the Secretary-General of the United Nations. 


ARTICLE 67 


Instruments for declaring invalid, terminating, withdrawing 
from or suspending the operation of a treaty 


1, The notification provided for under Article 65 paragraph 1 must be 
made in writing. 

2. Any act declaring invalid, terminating, withdrawing from or sus- 
pending the operation of a treaty pursuant to the provisions of the treaty 
or of paragraphs 2 or 3 of Article 65 shall be carried out through an in- 
strument communicated to the other parties. If the instrument is not 
signed by the Head of State, Head of Government or Minister for Foreign 
Affairs, the representative of the state communicating it may be called 
upon to produce full powers. 


ARTICLE 68 


Revocation of notifications and instruments 
provided for in Articles 65 and 67 


A notification or instrument provided for in Articles 65 or 67 may be 


revoked at any time before it takes effect. 


SECTION 5: CONSEQUENCES OF THE INVALIDITY, TERMINATION 
OR SUSPENSION OF THE OPERATION OF A TREATY 
ARTICLE 69 
Consequences of the invalidity of a treaty 


1. A treaty the invalidity of which is established under the present Con- 
vention is void. The provisions of a void treaty have no legal force. 
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2. If acts have nevertheless been performed in reliance on such a treaty : 

(a) each party may require any other party to establish as far as 

possible in their mutual relations the position that would have 
existed if the acts had not been performed; 

(b) acts performed in good faith before the invalidity was invoked 
are not rendered unlawful by reason only of the invalidity of the 
treaty. 

3. In cases falling under Articles 49, 50, 51 or 52, paragraph 2 does not 
apply with respect to the party to which the fraud, the act of corruption 
or the coercion is imputable. 

4, In the case of the invalidity of a particular state’s consent to be 
bound by a multilateral treaty, the foregoing rules apply in the relations 
between that state and the parties to the treaty. 


ARTICLE 70 
Consequences of the termination of a treaty 


1. Unless the treaty otherwise provides or the parties otherwise agree, 
the termination of a treaty under its provisions or in accordance with the 
present Convention: 

(a) releases the parties from any obligation further to perform the 
treaty ; . 

(b) does not affect any right, obligation or legal situation of the 
parties created through the execution of the treaty prior to its 
termination. 

2. If a state denounces or withdraws from a multilateral treaty, para- 
graph 1 applies in the relations between that state and each of the other 
parties to the treaty from the date when such denunciation or withdrawal 
takes effect. 


ARTICLE 71 


Consequences of the invalidity of a treaty which conflicts 
with a peremptory norm of general international law 


1. In the case of a treaty which is void under Article 53 the parties shall: 
(a) eliminate as far as possible the consequences of any act per- 
formed in reliance on any provision which conflicts with the per- 
emptory norm of general international law; and 
(b) bring their mutual relations into conformity with the peremptory 
norm of general international law. 
2. In the ease of a treaty which becomes void and terminates under 
Article 64, the termination of the treaty: 
(a) releases the parties from any obligation further to perform the 
treaty ; 
(b) does not affect any right, obligation or legal situation of the par- 
ties created through the execution of the treaty prior to its 
termination; provided that those rights, obligations or situations 
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may thereafter be maintained only to the extent that their main- 
tenance is not in itself in conflict with the new peremptory norm 
of general international law. 


ARTICLE 72 
Consequences of the suspension of the operation of a treaty 


1. Unless the treaty otherwise provides or the parties otherwise agree, 
the suspension of the operation of a treaty under its provisions or in ac- 
cordance with the present Convention: 

(a) releases the parties between which the operation of the treaty is 
suspended from the obligation to perform the treaty in their 
mutual relations during the period of the suspension ; 

(b) does not otherwise affect the legal relations between the parties 
established by the treaty. 

2. During the period of the suspension the parties shall refrain from 
acts tending to obstruct the resumption of the operation of the treaty. 


PART VI 
MISCELLANEOUS PROVISIONS 


ARTICLE 73 


Cases of state succession, state responsibility 
and outbreaks of hostilities 


The provisions of the present, Convention shall not prejudge any ques- 
tion that may arise in regard to a treaty from a succession of states or 
from the international responsibility of a state or from the outbreak of 
hostilities between states. 


ARTICLE 74 
Diplomatic and consular relations and the conclusion of treaties 


The severance or absence of diplomatic or consular relations between two 
or more states does not prevent the conclusion of treaties between those 
states. The conclusion of a treaty does not in itself affect the situation 
in regard to diplomatic or consular relations. 


ARTICLE 75 


Case of an aggressor state 


The provisions of the present Convention are without prejudice to any 
obligation in relation to a treaty which may arise for an aggressor state 
in consequence of measures taken in conformity with the Charter of the 
United Nations with reference to that state’s aggression. 
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PART VII 


DEPOSITARIES, NOTIFICATIONS, CORRECTIONS 
AND REGISTRATION 


ARTICLE 76 
Depositartes of treaties 


1. The designation of the depositary of a treaty may be made by the 
negotiating states, either in the treaty itself or in some other manner. 
The depositary may be one or more states, an international organization or 
the chief administrative officer of the organization. 

2. The functions of the depositary of a treaty are international in 
character and the depositary is under an obligation to act impartially in 
their performance. In particular, the fact that a treaty has not entered 
into force between certain of the parties or that a difference has appeared 
between a state and a depositary with regard to the performance of the 
latter’s functions shall not affect that obligation. 


ARTICLE 77 


Functions of depositartes 


1. The functions of a depositary, unless otherwise provided in the treaty 
or agreed by the contracting states, comprise in particular: 

(a) keeping custody of the original text of the treaty and of any 
full powers delivered to the depositary ; 

(b) preparing certified copies of the original text and preparing any 
further text of the treaty in such additional languages as may be 
required by the treaty and transmitting them to the parties and 
to the states entitled to become parties to the treaty ; 

(c) receiving any signatures to the treaty and receiving ahd keeping 
eustody of any instruments, notifications and communications re- 
lating to it; 

(d) examining whether the signature or any instrument, notification 
or communication relating to the treaty is in due and proper form 
and, if need be, bringing the matter to the attention of the state 
in question ; 

(e) informing the parties and the states entitled to become parties 
to the treaty of acts, notifications and communications relating 
to the treaty ; 

(f) informing the states entitled to become parties to the treaty when 
the number of signatures or of instruments of ratification, ac- 
ceptance, approval or accession required for the entry into force 
of the treaty has been received or deposited; 

(g) registering the treaty with the Secretariat of the United Nations; 

(h) performing the functions specified in other provisions of the 
present Convention. 
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2. In the event of any difference appearing between a state and the 
depositary as to the performance of the latter’s functions, the depositary 
shall bring the question to the attention of the signatory states and the 
contracting states or, where appropriate, of the competent organ of the 
international organization concerned. 


ARTICLE 78 
Notifications and communications 


Except as the treaty or the present Convention otherwise provide, any 
notification or communication to be made by any state under the present 
Convention shall: 

(a) if there is no depositary, be transmitted direct to the states for 
which it is intended, or if there is a depositary, to the latter; 

(b) be considered as having been made by the state in question only 
upon its receipt by the state to which it was transmitted or, as 
the case may be, upon its receipt by the depositary ; 

(c) if transmitted to a depositary, be considered as received by the 
state for which it was intended only when the latter state has 
been informed by the depositary in accordance with Article 77, 
paragraph I(e). 


ARTICLE 79 
Correction of errors in texts or in certified copies of treaties 


1. Where, after the authentication of the text of a treaty, the signatory 
states and the contracting states are agreed that it contains an error, the 
error shall, unless they decide upon some other means of correction, be 
corrected: . 

(a) by having the appropriate correction made in the text and 
causing the correction to be initialled by duly authorized repre- 
sentatives ; 

(b) by executing or exchanging an instrument or instruments setting 
out the correction which it has been agreed to make; or 

(c) by executing a corrected text of the whole treaty by the same 
procedure as in the case of the original text. 

2. Where the treaty is one for which there is a depositary, the latter 
shall notify the signatory states and the contracting states of the error 
and of the proposal to correct it and shall specify an appropriate time- 
limit within which objection to the proposed correction may be raised. 
If, on the expiry of the time-limit: 

(a) no objection has been raised, the depositary shall make and initial 
the correction in the text and shall execute a procès-verbal of 
the rectification of the text and communicate a copy of it to the 
parties and to the states entitled to become parties to the treaty ; 
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(b) an objection has been raised, the depositary shall communicate 
the objection to the signatory states and to the contracting states. 
3. The rules in paragraphs 1 and 2 apply also where the text has been 
authenticated in two or more languages and it appears that there is a 
lack of concordance which the signatory states and the contracting states 
agree should be corrected. 
4. The corrected text replaces the defective text ab initio, unless the 
signatory states and the contracting states otherwise decide. 
5. The correction of the text of a treaty that has been registered shall 
be notified to the Secretariat of the United Nations. 
6. Where an error is discovered in a certified copy of a treaty, the de- 
positary shall execute a procès-verbal specifying the rectification and com- 
municate a copy of it to the signatory states and to the contracting states. 


ARTICLE 80 
Registration and publication of treaties 


1. Treaties shall, after their entry into force, be transmitted to the 
Secretariat of the United Nations for registration or filing and recording, 
as the case may be, and for publication. 

2. The designation of a depositary shall constitute authorization for it 
to perform the acts specified in the preceding paragraph. 


PART VIII 
FINAL PROVISIONS 


ARTICLE 81 
Signature 


The present Convention shall be open for signature by all States Mem- 
bers of the United Nations or of any of the specialized agencies or of the 
International Atomic Energy Agency or parties to the Statute of the In- 
ternational Court of Justice, and by any other state invited by the General 
Assembly of the United Nations to become a party to the Convention, as 
follows: until 30 November 1969, at the Federal Ministry for Foreign 
Affairs of the Republie of Austria, and subsequently, until 30 April 1970, 
at United Nations Headquarters, New York. 


ARTICLE 82 
Ratification 


The present Convention is subject _to ratification. The instruments of 
ratificdtion shall be deposited with the Seecretary-General of the United 
Nations. 
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ARTICLE 83 
Accession 


The present Convention shall remain open for accession by any state 
belonging to any of the categories mentioned in Article 81. The instru- 
ments of accession shall be deposited with the Secretary-General of the 
United Nations. 


ARTICLE 84 
Entry into force 


1. The present Convention shall enter into force on the thirtieth day 
following the date of deposit of the thirty-fifth instrument of ratification 
or accession. Ei 

2. For each state ratifying or acceding to the Convention after the de- 
posit of the thirty-fifth instrument of ratification or accession, the Con- 
vention shall enter into force on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ARTICLE 85 
Authentic texts 


The original of the present Convention, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be de- 
posited with the Secretary-General of the United Nations. 

In Witness WHEREOF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Convention. 

Done at Vienna, this twenty-third day of May, one thousand nine hun- 
dred and sixty-nine. 


[The convention was signed on May 23, 1969, on behalf of: Afghanistan, 
Argentina, Barbados, Bolivia, Brazil, Cambodia, Chile, Colombia, Congo 
(Brazzaville), Costa Rica, Ecuador, Finland, Ghana, Guatemala, Guyana, 
Honduras, Iran, Jamaica, Kenya, Liberia, Madagascar, Mexico, Morocco, 
Nepal, Nigeria, Peru, Philippines, Sudan, Trinidad and Tobago, Uruguay, 
Yugoslavia and Zambia.] » 


ANNEX 


1. A list of coneiliators consisting of qualified jurists shall be drawn up 
and maintained by the Secretary-General of the United Nations. To this 
end, every state which is a Member of the United Nations or a party to 
the present Convention shall be invited to nominate two_conciliators, and 
the names of the persons so nominated shall constitute the list. The term 
of a conciliator, including that of any conciliator nominated to fill a 
casual vacancy, shall be five years and may be renewed. A conciliator 
whose term expires shall continue to fulfil any function for which he shall 
have been chosen under the following paragraph. 
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2. When a request has been made to the Secretary-General under Ar- 
ticle 66, the Secretary-General shall bring the dispute before a conciliation 
commission constituted as follows: 

The state or states constituting one of the parties to the dispute shall 
appoint: 

(a) one conciliator of the nationality of that state or of one of those 
states, who may or may not be chosen from the list referred to in 
paragraph 1; and 

(b) one conciliator not of the nationality of that state or of any of 
those states, who shall be chosen from the list. 

The state or states constituting the other party to the dispute shall 
appoint two conciliators in the same way. The four conciliators chosen by 
the parties shall be appointed within sixty days following the date on 
which the Secretary-General receives the request. 

The four conciliators shall, within sixty days following the date of the 
last of their own appointments, appoint a fifth conciliator chosen from the 
list, who shall be chairman. 

If the appointment of the chairman or of any of the other conciliators 
has not been made within the period prescribed above for such appoint- 
ment, it shall be made by the Secretary-General within sixty days follow- 
ing the expiry of that period. The appointment of the chairman may be 
made by the Secretary-General either from the list or from the membership 
of the International Law Commission. Any of the periods within which 
appointments must be made may be extended by agreement between the 
parties to the dispute. 

Any vacancy shall be filled in the manner prescribed for the initial 

appointment. 
L-3. The Conciliation Commission shall decide its own procedure. The 
Commission, with the consent of the parties to the dispute, may invite 
any party to the treaty to submit to it its views orally or in writing. De- 
cisions and recommendations of the Commission shall be made. by a ma- 
jority vote of the five members. 

4. The Commission may draw the attention of the parties to the dis- 
pute to any measures which might facilitate an amicable settlement. 

5. The Commission shall hear the parties, examine the claims and ob- 
jections, and make proposals to the parties with a view to reaching an 
amicable settlement of the dispute. 

6. The Commission shall report within twelve months of its constitu- 
tion. Its report shall be deposited with the Secretary-General and trans- 
mitted to the parties to the dispute. The report of the Commission, in- 
eluding any conclusions stated therein regarding the facts or questions of 
law, shall not_be binding_upon the parties and it shall have no other char- 
acter than that of recommendations submitted for the consideration of the 
parties in order to facilitate an amicable settlement of the dispute. 

7. The Secretary-General shall provide the Commission with such as- 
sistance and facilities as it may require. The expenses of the Commission 
shall be borne by the United Nations. 
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TREATY ON THE NON-PROLIFERATION OF 
NUCLEAR WEAPONS 


The text of the Treaty on the Non-Proliferation of Nuclear Weapons, 
signed July 1, 1968, may ‘be found in footnotes 62, 63, 71, 84, 88, 115, 141, 
145, 150, 151 and 157 of the article by E. B. Firmage, ‘‘The Treaty on the 
Non-Proliferation of Nuclear Weapons,’’ commencing at page 711 above. 
Texts of earlier drafts for such a treaty appear in 62 A.J.I.L. 308 and 
817 (1968). 
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823; Shyu Jeng Shyong v. Esperdy, 294 F. Supp. 355. JD. 828. 
In U. S. armed forces. Notification of consular officers of arrest or trial by court 
martial. U.S. Army, Navy, Air Force joint regulation, Nov. 5, 1968. 317. 
Injuries to. See State responsibility. 
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Non-resident: 

Inheritance by. In Re Estate of Kish, 246 At. ad 1, JD, 822; In re Estate of 
Millers, 159 N.W. 2d 441, JD, 341. 
U. S. reservation to Art. 29, Convention on Refugees, 1951. 385. 

Refugees. Treatment of. Convention, 1951. 389, 393. . 

Alitalia—Linee Aeree Italiane, Lisi v., 390 U.S. 455. Cited. 152. 

Allegiance to foreign government, oath of. Effect upon U. S. nationality. Baker v. 
Rusk, 296 F. Supp. 1244. JD. 818. 

Alvarez, Judge Alejandro. Dissenting opinion in Asylum ease. Cited. 216, 223. 

Ambatielos case, 1.0.J. Cited. 3. 

Amerasinghe, C. F. State Responsibility for Injuries to Aliens. BR. 353. 

American Assembly. Outer Space, Prospects for Man and Society, BN, 668; Uses of 
the Seas, BN, 666. 

American-Belgian Private International Law. G. van Hecke. BN. 668. 

American Fire and Casualty Co. v. Sunny South Aircraft Service, Ine., 151 So. 2d 276. 
Oited on aircraft hijacking. 702. 

American International Law. Sources of. C. Sepúlveda. BN. 867. 

American Journal of International Law. Board of Editors. Amendment of regulations. 
558. 

American Law Institute. Restatement of Foreign Relations Law of the United States. 
Cited on extraterritorial jurisdiction of U. S. law, 282; quoted on treaty-making 
power, 275, 276, 278. 

American Society of International Law: 

Annual meeting. 1969, E. H. Finch, CN, 120, 554; 1970, E. H. Finch, CN, 798. 

Former Presidents named for high offices. W. W. Bishop, Jr. CN. 793. 

Regional meetings: University of Colorado School of Law, 1969, F. L. Kirgis, Jr, 
CN, 551; Denver, 1968, V. P. Nanda, CN, 119; Iowa City, Iowa, 1969, M. A. 
Kautsch, CN, 794;Princeton, 1967, D. W. McNemar, CN, 306; Syracuse University 
College of Law, 1969, R. B. Lillich, CN, 550. 

Resolution on publication of Foreign Relations of the United States. 557. 

American States. Ministers of Foreign Affairs Meeting of Consultation. Réle in 
maintenance of peace. 770. 

Ammoun, Judge Fouad. Concurring opinion in North Sea Continental Shelf Cases, 
I.C.J. 633. 

Amram, Philip W. Report on Eleventh Session of the Hague Conference on Private 
International Law. CN. 521. 

Anglo-Iranian Oil Co. case, I.C.J. Cited. 3, 10, 15. 

Anglo-Norwegian Fisheries ease, I.C.J. Cited, 57, 58, 73, 211, 219; giad on cus- 
tomary international law, 214, 220, 221, 222, on delimitation of territorial sea, 58; 
C. W. Jenks cited on, 214. 

Annuaire Français de Droit International, 1967. BE. 860, 

Annuaire Suisse de Droit International, 1963-1966. BR. 177. 

Antarctica. Sovereignty over. Martin v. Commissioner of Internal Revenue, 50 T.C. 
No.9. JD. 141. 

Anzilotti, Judge. Voting in cases before P.C.I.J. 231. 

Apartheid. Proclamation of Teheran, 1968, 675; South African policy, U. N. General 
Assembly resolution, 576; statement of U. S, Representative to U. N. Human Rights 
Commission, 561. 

Arab guerrillas. Attack on Israeli plane at Athens Airport, 1968. 416, 432, on Israeli 
plane of Zurich Airport, 419; hijacking of Israeli plane in Italy, 417. 

Arab jurists. Colloque sur la Palestine, July 22-27, 1967. BR. 357. 

Arab refugees. U.N. General Assembly resolutions. 575. 

Arab states-Israel. Hostilities. Before U. N. Security Council, 570; Beirut raid and 
the international law of retaliation, R. A. Falk, ZA, 415. 

Arab territories. Human rights in. Resolution of U. N. Conference, 1968, 677; U. N. 
General Assembly resolution, 578. 
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Arbitral tribunals. Table of cases before, 78; ad hoc, time element in proceedings, 78. 

Arbitration, commercial. Pan American Tankers Corp. v. Republie of Viet-Nam, 296 
F. Supp. 361. JD. 826. ` 

Arbitration, international: 

Liber Amicorum for Martin Domke. P.Sanders. BR. 350. 

Treaty disputes. W. M. Reisman, CN, 544; proposed Art. 62 bis on law of treaties, 
691, cited, 545; Vienna Convention on Law of Treaties, 1969, 896. 

Argentina: 

Coastal fisheries. Laws and regulations concerning foreign fishing. 496. 

Law concerning territorial sea, 1966. 496. 

Argentina, Republie of, v. City of New York et al., N. Y. Ct. App. Cited. 559. 

Argentina-Brazil-Chile-United States. Mediation of Eeuador-Peru boundary dispute. 
42,43, 44, 

Armament, nuclear: 

Limitation of. Non-Proliferation Treaty. E. B., Firmage, ZA, 711; M. Wilrich, 
BR, 853. 

Reduction of. U. 8. President’s instructions to Delegation to Highteen-Nation Dis- 
armament Committee. 561. 

Armand-Ugon, Ad hoe Judge. Dissenting opinion in Barcelona Traction, Light and 
Power Co. ease, I.C.J., 1964. Cited. 229. 

Armed conflict. Human rights in. Proclamation of Teheran, 1968, 675; Resolution 
of U. N. Conference, 1968, 680; U. N. General Assembly resolution, 578. 

Armed forces abroad. Criminal jurisdiction over. Smallwood v. Clifford, 286 F. Supp. 
97, JD. 144, 

Armed forces, international. Bothe, M. Streitkräfte internationaler Organisationen. 
BN. 666. 

Armement Deppe, 8. A. v. United States, 399 F. 2d 794. JD. 337. 

Arms, nuclear. Control of. Non-Proliferation Treaty, E. B. Firmage, LA, 711, M, 
Willrich, BR, 853; U. S. draft treaty prohibiting nuclear weapons on seabed and 
ocean floor, 814, statement by A. 8. Fisher, 809. 

Arms, strategic arms. Limitation of. U. N. General Assembly resolution, 574; U, 8. 
President’s instructions to Delegation te Eighteen-Nation Disarmament Committee, 
561. 

Artistic property, protection of. Convention on Status of Refugees, 1961, Art. 14. 394. 

Asian-African Legal Consultative Committee. Eighth Session, 1966, Report, BR, 367; 
Tenth Session, 1969, statement by M. S. McDougal on third-party decision, 685, 
cited, 545. 

Association, right of. Convention on Status of Refugees, 1961, Art. 15. 395. 

Astronauts. Rescue and return on earth and in outer space: 

Agreement, 1968. 382; R. Cargill Hall, LA, 197, 205;Report of Secretary of State 
to the President, 139; amendment of, R. Cargill Hall, LA, 207, 208; Art. 3, 383, 
quoted, 206, Paul G. Dembling quoted on, 206. 

Treaty on Principles Governing Activities in Outer Space, 1967, Art 5. 204, 205. 

W. von Braun quoted. 206. 

Asylum: 

Convention on Status of Refugees, 1951. 389. 

Kovac v. Immigration and Naturalization Service, 407 F. 2d 102, JD. 823. 

Asylum cases, L.C.J. Cited, 4, 24, 211, 215, 218, 235; quoted, 216; dissenting opinion of 
Ad hoc Judge Caicedo Castilla, cited, 231. 

Atlantic area. Law and Institutions, HE. Stein and P. Hay. BR. 654. 

Atomie energy. Baruch plan for international control of, 713; contribution to interna- 
tional development, U. N. General Assembly resolution, 574; peaceful uses, U. N. 
General Assembly resolutions, 574. 

Attachment of assets: 

Enforcement of international judgments by. W.M. Reisman. LA. 11, 16, 18, 20. 

Immunity from. N.Y. World’s Fair 1964-1965 Corp. v. Republic of Guinea, 159 
N.Y .L.J. 15. JD. 343. 
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Attorney’s fees. 1968 amendments to Int. Claims Settlement Act of 1949. 301. 
Aufricht, Hans. BN: Matzel, 869. 
Austin, John. Quoted on sanctions of law. 6. 
Australia: 
Conflict of Laws in. P. E. Nygh. BN. 868. 
Fisheries Act, 1967. 503. 
Australia-Japan. ‘Fisheries Agreement, 1968. 503. 
Axline, W. Andrew. European Community Law and Organizational Development. BR. 
657. 


Bailey, The Future Composition of the Trusteehip Council. Quoted. 757, 761. 

Baker v. Carr, 369 U. 8.186. Cited. 285. 

Baker v. Rusk, 296 F. Supp. 1244. JD. 818. 

Balekjian, W. H. Legal Aspects of Foreign Investment in the European Economic 
Community. BN. 181. 

Baltie Sea. Continental shelf. U.S.S.R.-Poland-East Germany declaration, 1968. 107. 

Banco Nacional de Cuba v. Farr, Whitlock & Co., 390 U. S. 956, 1037. Cited. 151. 

Banco Nacional de Cuba, French v., 295 N.Y.S. 2d 433. JD. 640. 

Bar Lev, General Yetzhak. Quoted on Israeli raid on Beirut Airport as reprisal. 429, 

Barbary states in international law. J. M. Mössner. BN. 669. 

Barcelona Traction, Light and Power Co. case, LC.J. Cited, 3, 80; quoted, 74; dis- 
senting opinion of ad hoc Judge M. E. C. Armand-Ugon, cited, 229, 

Barkun, Michael. Law Without Sanctions. BR. 646. 

Barnet, Richard J. Intervention and Revolution. The United States in the Third 
World. BR. 852. 

Barros, James. The Aland Islands Question. Its Settlement by the League of Nations. 
BN. 866. ` 

Baruch Plan for international control of nuclear energy. 718. 

Basdevant, Jules. Cited on Art. 38 of I.C.J. Statute and special custom in international 
law. 217. 

Bauer, Carlos Garcia. Universalismo y Panamericanismo. BN. 374. 

Baxter, Richard R. U. S. member of Permanent Court of Arbitration, 794, 816; the 
Privy Council on the qualifications of belligerents, CN, 290; BN: International Law 
Reports, 370; Philippine Treaty Series, 670. 

Bebr, Gerhard. BE: Stein and Hay, 654. 

Bechhoefer, Bernhard. BE: Willrich, 853. ; 

Beirut International Airport. Israeli attack on. And the international law of retalia- 
tion, R. A. Falk, LA, 415; U. N. Security Council resolution 262 (1968), 681, R. A. 
Falk, LA, 417, 435. 

Belgium. And the Law of the Sea. Colloquium, Universities of Louvain and Brussels, 
1967. BN. 863. 

Bellei v. Rusk, 296 F. Supp. 1247. JD. 819. 

Belligerents. Qualifications of. British Privy Council on, R. R. Baxter, CN, 290; 
Geneva Convention on Prisoners of War, 1949, quoted, 290, 291. 

Berguido v. Eastern Air Lines, Inc., 390 U. S. 996. Cited. 151. 

Bering Sea Arbitration. British argument quoted on sedentary fisheries. 92. 

Bering Sea fisheries. Japan-U. 8S. Agreement on king erab fishery, 1968, 493; Japan- 
U.S.S.R. arrangement, 1967, 494; U.S.-U.S.8.R. agreements concerning king crab 
fishery, 1965, 1967, 1969, 493. 

Bernhardt, R. Interpretation and Implied Modification of Treaties. Quoted. 766. 

Berrigan et al., United States v., 283 F. Supp. 336. JD. 147. 

Bickel, The Supreme Court, 1960 Term. Quoted on political questions in the courts. 
288. 

Birth control, international. World population and international law. B. A. Falk. Ed. 
514, 
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Bishop, William W., Jr. Former ASIL Presidents named for high offices, CN, 793; 
International Legal Materials and the AJIL, 193; new publication of United States 
Treaties, CN, 553. 

Bisson, Wacker v., 387 U. S. 936. Cited. 152. 

Black, Cyril E. and others. Neutralization and World Politics. BN. 863. 

Blackstone, Commentaries. Cited on opinio juris, 214; quoted on general and particular 
custom, 213. 

Bleicher, Samuel A. The legal significance of re-citation of U. N. General Assembly 
resolutions. LA. 444; cited, 778. 

Block v. Compagnie Nationale Air France, 392 U. S. 905. Cited. 152. 

Bloomfield, Lincoln P. Outer Space. Prospects for Man and Society. BN. 668. 

Blum, Yehuda Z. The composition of the Trusteeship Council. LÆ. 747. 

Boczek, Boleslaw A. BR: Meyers, 167. 

Bogotá Treaty of 1811. Latin American boundaries and. 36. 

Bolivar, Sim6n. Quoted on uti possidetis principle in South America. 37. 

Book notes, 179, 370, 662, 861; book reviews, 153, 347, 645, 839; books received, 187, 
378, 671, 870. 

Bothe, Michael. Streitkrifte internationaler Organisationen. BN. 666. 

Boundaries. Ecuador-Peruvian dispute, G. Maier, DA, 28; military defense actions 
across, distinguished from hot pursuit, 122. 

Boundary disputes. Settlement in International Law. A. O. Cukwurah. BN. 376. 

Boutros, M. Quoted on Security Council resolution on Beirut raid by Israel, 421; 
statement regarding responsibility of Lebanon for acts of Palestinian refugees, 420. 

Bowett, D. W. The Law of International Institutions, quoted on U. N. Trusteeship 
system under Art. 86 of Charter, 761; United Nations Forces, BR, 356. 

Bricker, Senator John W. Proposed amendment to treaty power clause of Constitution. 
272. : 

Brierly, Sanctions in International Law. Quoted. 8. 

Briggs, Herbert W. Quoted on proof of customary international law, 215; The Law of 
Nations, quoted on political disputes between states, 6. 

Brinton, Jasper Yeates. The Mixed Courts of Egypt. BR. 855. 

Briscoe v. Compagnie Nationale Air France, 290 F. Supp. 863. JD. 338. 

British International Law Cases. Vols. 4-6. BR. 851. 

Brown, Harrison. The Challenge of Man’s Future. Cited on world population. 515. 

Brownell, Herbert. U.S. member of Permanent Court of Arbitration. 816. 

Brownlie, Ian. Basie Documents in International Law, BN, 181;International Law and 
the Use of Force by States, quoted on reprisals under the U. N. Charter, 428; reply 
to Julius Stone, CN, 795. 

Bruns, Viktor. Ad hoe judge in P.C.I.J. 232. 

Bulgaria. Vested assets in United States. Return of. 1968 amendments to Int. Claims 
Settlement Act, 1949. 303. 

Bulgaria-United States. Agreement on settlement of claims, 1963. 297. 

Burdell v. Canadian Pacifice Airlines, Ltd. et al., Cir. Ct. Cook County, IU., 1968. JD. 
339. 

Burke, William T. Towards a Better Use of the Oceans. BN. 667. 

Bustamante y Rivero, President José L. Concurring opinion in North Sea Continental 
Shelf Cases, I.C.J. 632. 

Butler, William E. The Law of Soviet Territorial Waters, BE, 653; the Soviet Union 
and the continental shelf, CN, 103; BN: La Belgique et le Droit de la Mer, 863. 


Cadon extradition case. Cited. 707. 
Caicedo Castilla, Ad hoe Judge. Voting in cases before LC.J. 231, 
Canada. Barristers’ and Solicitors’ Oath. Effect upon U. S. nationality. Baker v. 
Rusk, 296 F. Supp. 1244. JD. 818. 
Canada-United States: 
Agreement, 1967, concerning certain radio broadcasting operations. WBEN, Ine. v. 
United States, 396 F. 2d 601. JD. 149. 
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Boundary waters: 

Exchanges of notes on temporary diversion of Niagara River, 1969, 583. 
International Joint Commission investigation and report on pollution of Lake Erie. 
U. S. request. 586, 

North Atlantic fisheries. Great Britain-U. S. arbitration, 1910, 491; treaties relating 
to, 491. 

Canadian Yearbook of International Law, 1967. BR. 174. 

Capital punishment. U. N. General Assembly resolution, 1968, 578. 

Cargill Hall, R. Rescue and return of astronauts on earth and in outer space. LA. 
197. 

Castel, J. G. Conflict of Laws. Cases, Notes and Materials. BN. 868. 

Castioni, In re, [1891] 1 Q. B. 149. Cited. 113. 

Cerruti case, arb. award. Cited. 12. 

Červenka, Zdenek. The Organization of African Unity and Its Charter. BN. 373. 

Chang, Yuan kuang. New China’s Sea Transportation. Quoted. 51. 

Cheever, D. S. BN: Burke, 667; Gullion, 666. 

Chemical and biological warfare. Arms control relating to. U. N. General Assembly 
resolution, 574; U. S. President’s instructions to Delegation to Eighteen-Nation 
Disarmament Committee, 560. 

Chen, Lung-chu, and H. D. Lasswell. Formosa, China and the United Nations. BR. 
365. 

Chen, Lung-chu, M. S. McDougal, and H. D. Lasswell. Human rights and world public 
order. LA. 237. 

Cheng, Bin. Quoted on U. N. General Assembly resolutions as evidence of customary 
international law. 450. 

Cheng, Tao. Communist China and the law of the sea, LA. 47. 

Chicago and Southern Air Lines v. Waterman 8.8. Corp., 383 U. S 103. Quoted on 
executive powers in foreign relations. 287. 

Chile. Representative to U. N. Security Council quoted on violation of rules of proce- 
dure. 482, 

Chile-Keuador-2Peru: 

Coastal fisheries. Conventions concerning, 1953, 1954. 497. 

Territorial sea. Agreements, 1954, 497; Declaration, 1952, 497. 

China: 

Formosa, and the United Nations. L. C. Chen and H. D. Lasswell. BE. 365. 

Representation in United Nations. U. N. General Assembly action, 1968. 572, 

China-Prussia. Seizure by Prussia of Danish ships in Pohai Bay. Cited. 60.- 

China-Union of Soviet Socialist Republics. Boundary dispute. H, Pommerening. BR. 
660. 

China, Communist: 

And the law of the sea. T. Cheng. LA. 47. 

Declaration on Territorial Sea, 1958, 47, 52, 60; quoted, 53, 57, 59, 62. 

How it Negotiates. A. Lall, BR, 363; The United States Experience, 1953-1967, 
K. T. Young, BR, 848. 

Regulations Governing Foreign Vessels Entering and Leaving Porta, 1957, 68, 69; 
concerning Japanese Vessels Destined for China, 1952, cited, 69, quoted, 67, 71; 
on jurisdiction over maritime incidents, 1959, 72; on Motorized Trawler Fishing in 
East China Sea, 1950, 65; on Passage of Foreign Non-Military Vessels through 
Chiungchou Strait, cited, 61. 

China, Communist-Czechoslovakia. Consular Treaty, 1960. Quoted on jurisdiction over 
foreign ships in port. 71. 

China, Communist-North Korea. Agreement concerning Navigation and Transport Co- 
operation on Border Rivers between, 1960. Quoted on jurisdiction over ships in 
port. TI. 

China, Communist-North Korea-North Viet-Nam-U.S.8.R, Western Pacific Fisheries, 
Oceanology, and Limnology Research Co-operation Agreement, 1956. Quoted. 50. 
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China, Communist-U.8.8.R. Treaty of Commerce and Navigation, 1958. Quoted on 
nationality of ships, 67. 

China, Fishery Association-Japan-China Fishery Council, Fishery Agreement for Yellow 
Sea and East China Sea, 1955, 65; 1963, 66, quoted, 64. 

Chinn, Oscar, case, P.C.I.J., 1934, Voting of national judges in. 233. 

Chiungchou Strait. Communist China’s claim to, as inland waters. 61. 

Choice of law. Soviet Merchant Shipping Code, 1968. J. B. Quigley. CN. 531, 5383, 
534, 

Chorzów Factory Case, P.C.LJ. Cited. 19, 24. 

Christodoulidis, Theodoros Em. International Personality and Capacity of the Euro- 
pean Communities to Conclude Treaties. BR. 369. 

Citizenship, renunciation of. Benitez Rexach v. United States, 390 F. 2d 631. JD, 140. 

Claims against foreign governments: 

Int. Claims Settlement Act of 1949. 1968 amendments. Z. R. Rode. CN. 296, 
Payment procedure. 1968 amendments to Int. Claims Settlement Act of 1949. 302. 

Clifford, Clark. Quoted on the Nuclear Weapons Non-Proliferation Treaty and NATO. 
744. 

Coastline. Definition of. United States v. Louisiana et al. (Louisiana Boundary Case), 
894 U. S. 11, JD, 882; (Texas Boundary Case), 394 U. S, 1, JD, 837. 

Codification of international law. United Nations Conferences. Y. Daudet. BN. 372. 

Cohen, Jerome A. BH: Chen and Lasswell, 365; Lall, 363; Young, 848, 

Collisions on the high seas: 

Civil jurisdiction over. Brussels Convention, 1952. Cited. 72. 
Penal jurisdiction over. Brussels Convention, 1952, cited, 71; Geneva Convention, 
1958, cited, 71. 

Colombia-Ecuador:Peru. Supplemental Boundary Arbitration Convention, 1894. 41. 

Colombia-Peru. Protocol of 1830 regarding boundary, 38; Treaty of Guayaquil, 1829, 
quoted, 37; Eeuador-Peruvian boundary and, 29, 37, 38. 

Colonial peoples and countries. Granting independence to. U. N. General Assembly 
Resolution 1514 (XV). Quoted, 462, 471; as binding interpretation of U. N. 
Charter, 474; as statement of principles of international law, S. A. Bleicher, LA, 
470, 477, J. M. Howell, CN, 777; table of citations to, 473; U. N. General Assembly 
Resolution 1654 (XVI) on implementation of, 474, 475, 477, 778. 

Colonial questions. U. N. General Assembly resolutions, 1968. 579. 

Colonialism. Proclamation of Teheran, 1968. 675. 

Colorado University School of Law. Regional meeting of ASIL, 1969. F. L. Kirgis, 
Jr. ON. 551. 

Commission to Study the Organization of Peace. The United Nations and the Bed of 
the Sea, 1969, cited, 510; The United Nations and Human Rights, BR, 362. 

Commissioner of Internal Revenue. Martin v., 50 T.C. No. 9, JD, 141; Schweitzer 
v., 389 U. S. 971, cited, 152, 

Communism. Jacobs, D. N. The New Communisms. BN. 861. 

Concentrated Phosphate Export Association, Ine. et al, United States v., 393 U. S. 199. 
JD. 344. 

Conciliation, international. J.-P. Cot, BE, 358; proposed Art. 62 bis on law of treaties, 
690. 

Conciliation Commission. Settlement of treaty disputes by. Vienna Convention on Law 
of Treaties, 1969, 896; Annex, 903. 

Conference Diplomacy. J. Kaufmann. BN. 864. 

Conflict of laws: 

American-Belgian Private International Law. G. van Hecke. BN. 668. 

Australia. P. E. Nygh. BN. 868. 

Castel, J.G. Cases, Notes and Materials. BN. 868. 

Hague Conference on Private International Law. llth Session. P. W. Amram, 
CN. 621. 
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Recovery against third-party tort feasors. Rabb et al. v. United States, Dijon, Cour 
d’Appel, 1968, 138; United States v. Reyes et al., Rouen, Cour d’Appel, 1968, 136; 
United States v. La Royale Belge, Brussels, Trib. of 1st Instance, 1968, 134. 

Soviet Merchant Shipping Code of 1968. J. B. Quigley, Jr. CN. 529. 

Valladão, H. Direito Internacional Privado. BN. 868. 

Conforti, Benedetto. The legal effect of non-compliance with rules of procedure in the 
U. N. General Assembly and Security Council. LA. 479. 

Consent. Element in customary international law. A. A. D’Amato. LA. 211, 

Constitutions of Nations. A.J. Peaslee. BN. 376. 

Consular law. African states. R. Yakemtchouk. BN. 864. 

Consular relations. Vienna Convention, 1963. Report of Secretary of State to Presi- 
dent Nixon, 1969, 803; Optional Protocol on Compulsory Settlement of Disputes, 
Report of Secretary of State to President Nixon, 1969, 803. 

Consuls, foreign. Notification of arrest or trial by court-martial of nationals serving 
in U. S. armed forces. U.S. Army, Navy, Air Force joint regulation, Nov. 5, 1968. 
317. 

Contiguous zone to territorial sea. Communist Chinese practice. 67. 

Continental Illinois National Bank and Trust Company of Chicago v. United States, 
403 F.2d 721. JD. 821. 

Continental shelf: 

Definition. Art. 1, Convention on Continental Shelf. 86. 

Delimitation of: 

Equidistance method. North Sea Continental Shelf Cases, [1969] I.C.J. Rep. 3. 
JD. 591. 

Geneva Convention, 1958. Art. 6 (2). North Sea Continental Shelf Cases, [1969] 
I.C.J. Rep. 3. JD. 591; L., F. E. Goldie, CN, 536. 

Just and equitable apportionment of. North Sea Continental Shelf Cases, [1969] 
I.C.J. Rep. 3. JD. 591. 

Geneva Convention, 1958: 

Application to coastal fisheries. 492. 

Art. 1 quoted, 86; Art. 2 (4) quoted, 86, and sedentary fisheries, L. F. E. Goldic, 
LA, 86; Art. 5 quoted, 105. 

Art. 6. 548, 604; and I.L.C. draft articles, comparative table, 542, 543; North 
Sea Continental Shelf Cases, [1969] I.C.J. Rep. 3, JD, 591, cited, 537, L., F. E. 
Goldie, CN, 538. 

Art, 12 on reservations. Quoted, 538; L. F. E. Goldie, CN, 537; North Sea Con- 
tinental Shelf Cases, [1969] I.C.J. Rep. 3, JD, 591. 

Interim Report of National Petroleum Council, 1968. 506. 

Report of Commission to Study the Organization of Peace, 1969. 510. 

United States v. Ray, 161 N.Y. Law Journal 1. JD. 642. 

National jurisdiction over seabed. L. Henkin, Ed, 504; Interim Report of National 
Petroleum Council, 1968, 506; Report of U. S. Commission on Marine Science, Engi- 
neering and Resources, 1969, 509; Resolution of Inter-American Conference on 
Conservation of Natural Resources, 1956, 507. 

Soviet edict of Feb. 6, 1968, W. E. Butler, CN, 103; position at Geneva Conference, 
1958, 103; quoted, 104. 

Title to. United States v. Ray, 161 N.Y. Law Journall. JD. 642. 

Contracts. Formation of. Study of the Common Core of Legal Systems. R. B. Sehles- 
inger. BN. 179. 

Cooper, John Cobb. Selected Essays on Aerospace Law. BN. 371. 

Copyright, protection of. Convention on Status of Refugees, 1951, Art. 14. 394. 

Corfu Channel case, I.C.J. Cited, 11, 20, 24; dissenting opinion of ad hoe Judge Daxner, 
cited, 229, 

Cot, Jean-Pierre. La Conciliation Internationale. BR. 358. 

Courts, access to. Convention on Status of Refugees, 1951, Art. 16. 395. 

Courts, municipal. Stare decisis rule and re-citation of U. N. General Assembly resolu- 
tions. 453. 
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Crane, Robert D. BE.: Moskowitz, 658. 
Crimes on board aircraft. Aircraft hijacking, A. E. Evans, LA, 695; Tokyo Convention, 
1963, provisions on hijacking, 707. 
Crimes on board foreign ships in port. Communist China’s practice. 70. 
Criminal jurisdiction. Armed forces in foreign territory. Smallwood v. Clifford, 286 
F. Supp. 97. JD. 144. 
Cuba: 
Exchange controls, French v. Banco Nacional de Cuba, 295 N.Y.S. 2d 433. JD. 640. 
Extradition of aircraft hijackers from. 706. 
Hijacking of aircraft to. 697. 
Sovereignty in Guantanamo Leased Naval Base. J. Lazar, CN, 116; G. L. Maris, 
CN, 114. 
Cuba-United States: 
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1887, 41; mediation of, Ponce-Castro Oyanguren Protocol, 1924, 43. 
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tion Treaty. 717, 727. 
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Ray, CN, 111; judicial decisions involving questions of international law, JD, 140, 
337, 591, 818. 

Evidence. In civil or commercial matters, Convention on taking abroad, P. W. Amram, 
CN, 525; obtained illegally by foreign officials, use by United States, Stonehill v. 
United States, 405 F.2d 738. JD. 830. 
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Formosa, China and the United Nations. L. C. Chen and H. D. Lasswell. BR. 365. 

Fort Benning Rifle and Pistol Club, United States v., 387 F. 2d 884. Cited. 134. 
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German Interests in Upper Silesia, P.C.1.J., 1925. Dissenting opinion of Ad hoe Judge 
Rostworowski. Cited. 229. 
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JD, 341; legislative, exemption from, Convention on Status of Refugees, 1951, 
Art. 7, 393. 

Recognition of new states and governments: 

De facto governments. C. G. Fenwick, Ed, 98; J. A. Frowein, BN, 184, 
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JD. 828. 

Carl Zeiss Stiftung v. V., E. B. Carl Zeiss, Jena, 293 F. Supp. 892. JD. 636. 
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Reyes et al., United States v., Rouen, Cour D’Appel, 1968. 136. 

Rhodesia: 

Status of. Shyu Jeng Shyong v. Esperdy, 294 F. Supp. 355. JD. 828. 
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Systems. BN. 179. 

Schriever, General Bernard. Cited on military space rescue programs. 199. 

Schtraks, Regina v. Governor of Brixton Prison, ex parte, [1962] 3 W.L.R, 1013. Cited. 
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Self-Government for Native Nations of South West Africa Act, 1968. Application 
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of the Charter, 753; on status of New Zealand as member, 748. 

Trademarks, Carl Zeiss Stiftung v. V, E. B. Carl Zeiss, Jena, 293 F. Supp. 892, JD, 
636; protection of, Convention on Status of Refugees, 1951, Art. 14, 394, 

Traffic accidents. Convention on Law Applicable to. P. W. Amram. CN. 6524. 

Transit trade of land-locked states, Convention on, 1965. Message of President John- 
son transmitting to U. S. Senate. 123. 

Travel documents. Convention on Status of Refugees, 1951, Art. 28, 399; Schedule, 
405. 

Treaties: 

Acceptance of. Vienna Convention on Law of Treaties, 1969. 878, 879. 

Accession to. Vienna Convention on Law of Treaties, 1969. 878, 880. 

Amendment and modification. Vienna Convention on Law of Treaties, 1969. 887. 

Application of. Vienna Convention on Law of Treaties, 1969. 884. 

Authentication of texts. Vienna Convention on Law of Treaties, 1969. 878. 

Breach of. And suspension or termination. Vienna Convention on Law of Treaties, 
1969. 893. 

Capacity to conclude. Vienna Convention on Law of Treaties, 1969. 877, 890. 

Coercion in conclusion of. Vienna Convention on Law of Treaties, 1969. 891. 

Constituent instruments of international organizations. Vienna Convention on Law of 
Treaties, 1969. 877. 

Denunciation of. Vienna Convention on Law of Treaties, 1969. 892. 

Depositaries. Vienna Convention on Law of Treaties, 1969. 899. 

Dispositive. State succession to. 782. 

Disputes regarding. Settlement of. Optional Protocol to Vienna Convention on Con- 
sular Relations, report of Secretary of State to President Nizon, 1969, 806; state- 
ment by M. S. McDougal before Asian-African Legal Consultative Committee, 1969, 
685; Vienna Convention on Law of Treaties, 1969, 895, 896. 

Entry into force. Vienna Convention on Law of Treaties, 1969. 883. 

Error in conclusion of, Vienna Convention on Law of Treaties, 1969, 890; errors in 
texts, correction of, Vienna Convention on Law of Treaties, 1969, 900. 

Fraud in conclusion of. Vienna Convention on Law of Treaties, 1969. 890. 

Impossibility of performance. Vienna Convention on Law of Treaties, 1969. 894. 

In U. S. municipal law. Burdell v. Canadian Pacific Airlines, Ltd. et al., Cir. Ct., Cook 
County, IH., 1968, JD, 339; Stolk v. Compagnie Nationale Air France, 299 N.Y.S, 
2d 58, JD, 829. 

Interpretation : 

Falk, R. A. On Treaty Interpretation and the New Haven Approach. Quoted, 108, 
109; Hd, 510; P. B. Larsen, CN, 108. 

Fitzmaurice, Sir Gerald G. The Law and Procedure of the International Court of 
Justice, 1951-54. Quoted. 768. 

I.L.C. draft articles and commentary on law of treaties. Quoted on principle of 
effectiveness. 760. 

Kopelmanas, L. L'Organisation des Nations Unies. Quoted on principle of 
effectiveness. 760. 

Korean-U. S. Status of Forces Agreement, 1966. Smallwood ~v. Clifford, 286 F. 
Supp. 97. JD. 144. 

Larsen, P. B. Between Scylla and Charybdis in. CN. 108; R. A. Falk, Hd, 510. 

Lauterpacht, H. The Development of International Law by the International 
Court, quoted, 759; Restrictive Interpretation and the Principle of Effectiveness 
in, quoted, 759. 

McDougal, M. S, H. D. Lasswell, J. C. Miller. Interpretation of Agreements 
and World Public Order. Cited, 108, 109; R. A. Falk, Hd, 510. 
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MeNair, Lord. The Law of Treaties. Quoted. 759. 

Metzger, 8. D. Treaty Interpretation and the United States-Italy Air Transport 
Arbitration. Quoted. 108. 

New Haven approach, R. A. Falk. Quoted, 108, 109, Ed, 510; P. B. Larsen, 
CN, 108, 

North American Regional Broadcasting Agreement, 1960, WBEN, Ine. v. United 
States, 396 F.2d 601. JD. 149. 

Pollux, The Interpretation of the Charter. Quoted on principle of effectiveness. 761. 

Peace Treaties with Bulgaria, Hungary and Roumania, Interpretation of, I.C0.J. 
Advisory Opinion, 1960. Cited, 759; quoted, 760. 

South West Africa cases, I.C.J., 1966. Quoted. 760. 

U. N. Charter. U. N. General Assembly resolutions on meaning of, S. A. Bleicher, 
LA, 448; Art. 86 regarding composition of Trusteeship Council, Y. Z. Blum, LA, 
747, 758, 761, Note by Secretary General to Trusteeship Council, Nov. 27, 1967, 
749. 

Vienna Convention on Law of Treaties, 1969. 885. 

Warsaw Convention. Briscoe v. Compagnie Nationale Air France, 290 F. Supp. 863, 
JD, 338; Burdell v. Canadian Pacific Airlines, Ltd. et al, Cir. Ct. Cook County, 
T11., 1968, JD, 339; Stolk v. Compagnie Nationale Air France, 299 N.Y.S. 2d 58, 
JD, 829. 

Invalidity of. Vienna Convention on Law of Treaties, 1969. 890, 896, 897. 

Jus cogens and. Vienna Convention on Law of Treaties, 1969. 891, 895, 897. 

Law of. Vienna Convention, 1969, 875; proposed Arts. 62 and 62 bis, 690, cited, 544, 
545; statement by M. S. McDougal before Asian-African Legal Consultative 
Committee, 1969, 685. 

Multilateral. See Multilateral treaties. 

Observance of. Vienna Convention on Law of Treaties, 1969. 884, 

Procedure for settlement of disputes regarding, Vienna Convention on Law of 
Treaties, 1969, 896; for suspending, terminating or withdrawing from, Vienna Con- 
vention on Law of Treaties, 1969, 895. 

Provisional application. Vienna Convention on Law of Treaties, 1969. 883. 

Publication of. Vienna Convention on Law of Treaties, 1969. 901. 

Ratification of. Vienna Convention on Law of Treaties, 1969. 878, 879. 

Rebus sic stantibus and. Vienna Convention on Law of Treaties, 1969, 894. 

Registration. Vienna Convention on Law of Treaties, 1969. 901. 

Reservations. North Sea Continental Shelf Cases, [1969] I.C.J. Rep. 3, JD, 591, 
dissenting opinion of ad hoe Judge Sørensen, quoted, 541; Vienna Convention on 
Law of Treaties, 1969, 881; withdrawal of, Vienna Convention on Law of Treaties, 
1969, 882. 

Revision. See Treaties, amendment of. 

Severance of diplomatic or consular relations and. Vienna Convention on Law of 
Treaties, 1969. 895. 

Signature of. Vienna Convention on Law of Treaties, 1969. 878, 879. 

Succession of states to. A. G. Pereira, BN, 375; Burdell v. Canadian Pacifie Airlines, 
Ltd. et al., Cir. Ct., Cook County, T11., 1968, JD, 339; Vienna Convention on Law of 
Treaties, 1969, 898; optional succession by newly independent states, J. Mallamud, 
CN, 782, International Law Association resolution, 1968, 784, 786, 787, 789. 

Successive. Application of. Vienna Convention on Law of Treaties, 1969. 884. 

Suspension of operation. Vienna Convention on Law of Treaties, 1969. 892, 898. 

Termination of. Vienna Convention on Law of Treaties, 1969, 891, 893, 897; pro- 
cedures for controlling unilateral termination, W. M. Reisman, CN, 544. 

Territorial scope. Convention on Status of Refugees, 1951, Art. 40, 402; Vienna Con- 
vention on Law of Treaties, 1969, 884. 

Third states and. Vienna Convention on Law of Treaties, 1969. 886. 

To promote human rights. List of., 261. 
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Unequal. Der Chinesisch-Sowjetische Grenzkonflikt: Das Erbe der Ungleichen Ver- 
träge. H.Pommerening. BR. 660. 

Validity of. Vienna Convention on Law of Treaties, 1969. 888. 

War, effect of. Vienna Convention on Law of Treaties, 1969. 898. 

Treaty-making power. International Personality and Capacity of the European Com- 
munities to Conclude Treaties, T. Œ. Christodoulidis, BR, 369; Vienna Convention on 
Law of Treaties, 1969, 877, 890. 

Treaty-making power of the United States. ‘‘International concern’’ and, L. Henkin, 
Ed, 272; Charles Evans Hughes quoted, 274, 275, 276; Thomas Jefferson quoted, 
273, 274. 

Triska, J. F. Different Perceptions of Agreements and Disagreements. Quoted on com- 
pliance with law. 4. 

Trusteeship. See United Nations. 

Tung, William L. International Law in an Organizing World, BR, 172; International 
Organization under the United Nations System, BN, 865. 


U Thant, Secretary General of U. N. Statement on Population, 1966. Quoted. 519. 

Uganda. Position on succession to treaties. 783, 786. 

Union of Soviet Socialist Republics: 

Chinese Communist government claim to twelve-mile limit of territorial waters, State- 
ment regarding. 54. 

Citizenship Law. G.Ginsburgs. BR. 166. 

Civil Legislation, Fundamental Principles of. J. B. Quigley, Jr. CN. 532, 433, 534. 

Continental shelf edict, 1968. W. E. Butler, CN. 103. 

Fisheries jurisdiction. Law of Sept. 25,1935. 601. 

Foreign Trade Arbitration Commission. Application of lex loci contractus rule to 
international sales contracts. 584, 536, 

Intervention in German Federal Republie and U. N. Charter. U.S. statement. 121. 

Invasion of Czechoslovakia. Before U. N. General Assembly, 569; statement by U. S. 
representative in Special Committee on Friendly Relations, 324. 

Maritime Arbitration Commission. 530. 

Merchant Shipping Code, 1929. 530, 531, 533, 534, 535, 536. 

Merchant Shipping Code, 1968. Conflicts rules. J. B. Quigley, Jr. CN. 529, 

Nuclear weapons. Disarmament proposals. 716. 

Territorial Waters. Law of, W. E. Butler, BR, 653; law of June 15, 1927, 501. 

U. N. Security Council rules of procedure. Position on violation of. 480, 481, 482. 

U. N. Trusteeship Council. Composition of. Position on. 756. 

Union of Soviet Socialist Republics-Poland-East Germany. Declaration on the Continen- 
tal Shelf of the Baltic Sea, 1968. 107. 

Union of Soviet Socialist Republics-United Kingdom, Agreements of 1930 and 1956 
on coastal fisheries. 502. 

Union of Soviet Socialist Republics-United-Kingdom-United States. Proposed security 
assurances regarding nuclear weapons. 719, 740; before U. N. Security Council, 
720, 741. 

Union of Soviet Socialist Republics-United States: 

Agreement on King Crab Fishery, 1965. 493. 

Joint draft treaty on non-proliferation of nuclear weapons before U. N. General 
Assembly. 719. 

Middle Atlantic Fisheries Agreements, 1967, 1968. 494, 495. 

Northeast Pacific Fisheries Agreements, 1967, 1969. 494. 

United Kingdom-Belgium, France, Germany, Ireland, The Netherlands. Transitional 
fishing rights agreement, 1964. 500. 

United Nations: 

Admission of new members. 572. 
And the Middle East Crisis, 1967. A. Ual. BN. 664. 
Attitude on national liberation movements, 425; on U, S. policy in Viet-Nam, 571. 
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Budget. Action on. 581. 

Constitutive Instruments. Amendment of. R. Zacklin. BN. 665. 

Formosa, China and. L. C. Chen and H. D. Lasswell. BR. 365. 

Headquarters. Expansion of. 581. 

Human Environment Conference, 1972. Convening of. 571. 

Human Rights and. BR. 362; program, 237, 258, 259, 261, 263. 

International Law Seminar for Latin America. O. Schachter. CN. 547. 

International Organization under. W.L. Tung. BN. 865. 

Jurisdiction of threats to peace. J. M. Howell. CN. 771. 

Languages in. U.N. Assembly resolutions. 581. 

Peacekeeping. Operations in Congo and the Middle East, repayment of U. N. bonds 
to finance, 580; Special Committee, U. N. General Assembly resolution, 1968, 576. 
Rhodesia. Competence to deal with, C. G. Fenwick cited, 771, 774, quoted, 772; 
J. M. Howell, CN, 771; M. 8. McDougal and W. M. Reisman cited, 771, 774, quoted, 
772, 778, 775; economic sanctions against, U. S. Executive Order 11419, July 29, 

1968, 128. 

Specialized Agencies, Constitutive Instruments, Amendment of, R. Zacklin, BN, 665; 
enforcement of international judgments by, W. M. Reisman, L4, 16. 

System. Universalismo y Panamericanismo. C, G. Bauer. BN. 374. 

Trusteeship system. Art. 86 of U. N. Charter on composition of Trusteeship Council, 
747; proposals at San Francisco Conference, 1945, 755. 

United Nations Charter: 

Art. 2 (4) on threat or use of force. Quoted, 12; enforcement of international judg- 
ments and, W. M. Reisman, LA, 12; Art. 2 (7) and threats to peace, 773, 774. 

Arts. 21 and 30. Non-compliance with rules of procedure in U. N. General Assembly 
and Security Council and. B. Conforti. LA. 479, 483, 484, 489. 

Art. 33 on settlement of disputes. Quoted. 545. i 

Art. 41 on economie sanctions. U. S$. Executive Order 11419, July 29, 1968, pro- 
hibiting trade with Southern Rhodesia. 128. 

Arts. 53 and 107 and Federal Republie of Germany. 121. 

Articles 55 and 56 on human rights. Elaboration by Universal Declaration. 8. A. 
Bleicher. DA. 461. 

Art. 86 on Trusteeship Council. Quoted, 747, 758; D. W. Bowett quoted on, 761; 
H. Kelsen quoted on, 752; T. Meron quoted on, 758; amendment of, Y. Z. Blum, 
LA, 748, 762, Soviet position, 756, U. N. Secretary General’s Note of Nov. 23, 1967, 
to Trusteeship Council, 749. 

Art. 94 (2) on enforcement of I.C.J. judgments. Quoted, 14; W. M. Reisman, LA, 
14. 

Interpretation by U. N. General Assembly resolutions. S. A. Bleicher. DA. 448. 

Invasion of Czechoslovakia by Soviet Union and. Statement by U. 8. representative 
in U. N. Special Committee on Friendly Relations. 324. 

Reprisals under. R. A. Falk. DA. 428. 

South African membership in UNCTAD and. 576; statement by U. 8. Ambassador 
Wiggins in General Assembly, 332, 577. 

Status of General Assembly resolutions under. 446. 

Threats to peace under. ©. G. Fenwick cited, 771, 774; J. M. Howell, CN, 771; 
M. 8. MeDougal and W. M. Reisman cited, 771, 772, 774, quoted, 781. 

United Nations Commission on International Trade Law. Report of first session before 
U. N. General Assembly. 682. 

United Nations Conference on Human Rights, Teheran, 1968. Proclamation, 674; 
Resolutions: Human Rights Aspects of Family Planning, 678; Human Rights in 
Armed Conflicts, 680; Human Rights in Oceupied Territories, 677; Legal Aid for 
Protection of Human Rights, 679; U. N. General Assembly resolutions, 577. 

United Nations Conference on International Organization, 1945, Domestic jurisdiction 
question at, 775; trusteeship proposals at, 755, 
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United Nations Conference on Trade and Development. South African membership in. 
576; statement by U. 8. Ambassador J. R. Wiggins, 332, 577, 

United Nations Foree in Cyprus. J. A. Stegenga, BN, 375; Security Council extension 
of, 1968, 571. 

United Nations Forces. D. W. Bowett. BE. 356. 

United Nations General Assembly: 

Addition of Russian language to working languages. 581. 

Budget. Action on, 1968. 581. 

Chinese representation. Action on, 1968, 572. 

Commission on International Trade Law. Report of first session before. 582. 

Expansion of U, N. Headquarters. Action on, 1968. 581. 

Human Environment Conference, 1972. Convening of. 571. 

Legal Committee work on draft convention on special diplomatic missions. 583. 

Peaceful Uses of Outer Space. Ad Hoe Committee. Consideration of rescue and 
return of aeronauts and spacecraft. 202, 204. 

Peaceful Uses of the Sea Bed and Ocean Floor. Ad Hoe Committee Report, 131, 
draft declaration of general principles, 132, draft statement of agreed principles, 
133; Committee, Resolution establishing, Dec. 21, 1968, 334, 573. 

Repayment of U. N. bonds. Action on. 580. 

Resolutions. Effect of non-compliance with rules of procedure on, B. Conforti, LA, 
479; lawmaking rôle of, 445; re-citation of, legal significance, 8. A. Bleicher, LA, 
444, 452, cited, 778; tables of citations, 455, 456, 463, 473. 

Assistance to Arab refugees, 1968, 575; capital punishment, 1968, 578; colonial 
and racial questions, 1968, 579; disarmament, 1968, 574; human rights, 1968, 
577, Universal Declaration (217 (TIT)), quoted, 459, S. A, Bleicher, ZA, 458, 
477; independence to colonial peoples and countries (1514 (XV)), 470, 474, 
eited, 777, quoted, 462, 471, as binding interpretation of U. N. Charter, 462, 
470, 471, 474, as statement of principles of international law, S. A. Bleicher, 
LA, 470, 477, table of citations to, 473; implementation of (1654 (XVI)), 474, 
475, 477, cited, 778; intervention, inadmissibility of (2131 (XX)), quoted, 424, 
431; Korea, objectives and responsibilities in, 1968, 572; legal principles gov- 
erning activities of states in exploration and use of outer space (1962 (XVIIT)), 
quoted on rescue and return of astronauts, 203; peaceful uses of seabed and 
ocean floor (2467 (XXITI)), 334, 386, 573; Relief and Works Agency for Pales- 
tine, extension of, 1968, 575; Rhodesia and threat to international peace, 1968, 
778; Second Development Decade, 1968, 577, 579; on self-determination of 
peoples of non-self-governing territories and trust territories (637 (VIT)), 
quoted, 472; South African racial policy (1663 (XVI)), quoted, 463; South 
West Africa (449 (V)), quoted, 467, S. A. Bleicher, LA, 465, 467; (749 (VIII)), 
quoted 466, 467, S. A. Bleicher, LA, 465, 477; Teheran Proclamation, 1968, 577. 

Rules of Procedure. Art. 12 cited, 481; Art. 15 cited, 481, 486; Art. 29 cited, 485; 
Art. 40 cited, 480, 481; Art. 164 quoted, 484; legal effect of non-compliance with, 
B. Conforti, LA, 479. 

Soviet invasion of Czechoslovakia before. 569. 

Special Committee on Peacekeeping. Resolution, 1968. 576. 

Special Committee on Question of Defining Aggression. Canada, Italy, Japan, U. S., 
U. K. proposed draft, 565, statement of U. S. Representative, 566; report, dis- 
cussion of, 582. 

United Nations High Commissioner for Refugees, Office of. National co-operation with. 
Convention on Status of Refugees, 1951, Art. 35, 401; Protocol, 1967, Art. II, 386. 
United Nations Institute for Training and Research. Seminar in International Law 

for Latin America. O. Schachter, CN. 547, 

United Nations Relief and Works Agency for Palestine. Extension of. U. N. General 

Assembly resolution, 1968. 575. 

United Nations Secretariat. Office of Legal Affairs Memorandum. Quoted on declara- 

tions and recommendations in U., N. practice. 450. 
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United Nations Secretary General: 

Note to Trusteeship Council, Nov. 23, 1967, on composition of Council. 749. 

Quoted on rôle of LC.J. in maintenance of peace. 84. 

Statement on Population, 1966. Quoted. 519. 

Study of international machinery for exploration and exploitation of resources of the 
sea bed and ocean floor. General Assembly Resolution 2467 C (XXIII). 336. 

United Nations Security Council: 

Enforcement of LC.J. judgments. W. Reisman. ZA. 14. 

Extension of U. N. Fores in Cyprus, 1968. 571. 

Middle East hostilities before. 570. 

Resolutions. Effect of non-compliance with rules of procedure on. B. Conforti. LA. 
479, 

British reprisal against Yemen (188 (1964)), quoted, 429; Israeli attack on Beirut 
Airport (262 (1968)), 681, R. A. Falk, Hd, 417, 435; Rhodesia (216 and 217 
(1965)), 774, 779, J. M. Howell, CN, 781; sanctions against (253 (1968)), U. S. 
Executive Order 11419, July 29, 1968, 128; Security Assurances regarding Nu- 
elear Aggression, 1968, 741, W. Foster cited on, 742, P. Nitze cited on, 742, 
Secretary of State Dean Rusk cited on, 742, U. S. Senate Foreign Relations Com- 

mittee report quoted, 742. 

Rules of procedure. Legal effect of non-compliance with, B. Conforti, LA, 479; 
Art. 7 cited, 480, 486; Art. 17 cited, 485; Art. 18 cited, 484; Art. 27 quoted, 482. 
Art, 32 cited, 483, 486, quoted, 481; Art. 33 cited, 482; Art. 37 cited, 481. 

United Nations Trusteeship Council. Composition of. Y, Z Blum, ZA, 747; Note of 

U. N. Secretary General, Nov. 23, 1967, 749. 

United States: 

Antitrust laws. Application of. American shipping between foreign ports, Pacifie 
Seafarers, Inc. v. Pacific Far East Line, Ise., 404 F. 2d 804, JD, 825; foreign 
trado under A.I.D. program, United States v. Concentrated Phosphate Export Asso- 
ciation, Inc., et al., 393 U, S. 199, JD, 344, 

Atomic Energy Acts, 1946, 1954. 714. 

Border facilities. Permits for construction and operation. Executive Order 11423, 
1968. 121. 

Carriage of Goods by Sea Act, 1936. Cited on lex fori. 535. 

Civil Aeronautics Board. Regulations on search of aircraft passengers and baggage. 
703. 

Claims against foreign governments: Bulgaria, 1968 amendments to Int. Claims Set- 
tlement Act, 297; Italy, 1968 amendments to Int. Claims Settlement Act, 299; 
Rumania, 1968 amendments to Int. Claims Settlement Act, 297. 

Commission on Marine Science, Engineering and Resources, Report, 1969, on juris- 
diction over seabed of continental shelf. 509. 

Communist China’s claim to twelve-mile limit of territorial sea. Statement regard- 
ing. 53. 

Constitution. Applicability to acts of foreign officials, Stonehill v. United States, 
405 F. 2d. 738, JD, 830; treaties in conflict with, Warsaw Convention on Inter- 
national Air Transportation and, Burdell v. Canadian Pacific Airlines, Ltd., et al., 
Cir. Ct. Cook County, I, 1968, JD, 339; treaty power under, L. Henkin, Ed, 272. 

Contemporary practice relating to international law. S. L. Gibson, 121, 312, 559, 
799. 

Courts. Political questions in. L. Henkin, Ed. 284, 

Enforcement of arbitral awards under Convention on Settlement of Investment Dis- 
putes. Law concerning. Quoted. 25, 

Federal Aviation Act. Provisions on aircraft piracy. Quoted. 695, 696. 

Fisherics. Contiguous zone, law of Oct. 14, 1966, 492; continental shelf and terri- 
torial waters, law of May 20, 1964, 492. 

Foreign Claims Settlement Commission, Settlement of claims against Bulgaria, Italy 
and Rumania. Z. R. Rode. CN. 296, 
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Foreign Relations. Publication of. ASIL resolution, 1969, 557; Report of Advisory 
Committee on, CN, 793. 

Immigration and Naturalization Service, Kovac v., 407 F., 2d 102. JD. 823. 

Inland waters. Act of 1895 regarding delimitation of, United States v. Louisiana 
et al. (Louisiana Boundary Case), 394 U. S. 11. JD. 832. 

International Claims Settlement Act of 1949. 1968 amendments. Z. R. Rode. CN. 
296. 

Intervention and Revolution. R. J. Barnet. BR. 852, 

Manned space flight programs and rescue of astronauts. R. Cargill Hall. LA. 198. 

National members of Permanent Court of Arbitration. 794, 815. 

National Security Council. Reorganization of system. Department of State Foreign 
Affairs Manual Circular No. 521. 588. 

Negotiating with the Chinese Communists: 1953-1967, K. T. Young. BE. 848. 

Nuelear security declaration. 741; W. Foster cited, 742; P. Nitze cited, 742; Secre- 
tary of State Rusk cited, 742; Senate Foreign Relations Committee Report quoted, 
742. 

Nuclear weapons and disarmament. Draft treaty prohibiting nuclear weapons on 
seabed and ocean floor, 814, statement by A. S. Fisher, 809; proposals regarding, 
718, 716. 

Outer Continental Shelf Lands Act, 1953. United States v. Ray, 161 N. Y. Law 
Journal 1. JD. 642. 

President. Foreign affairs powers and the courts, 286; letter of instructions to U. 8. 
Delegation to Eighteen-Nation Disarmament Committee, March 15, 1969, 560; 
war powers: Viet-Nam in the U. 8. courts, L. Henkin Hd, 284; see Viet-Nam war 
below. 

Recognition policy. ©, G. Fenwick, Hd, 98; de facto governments, statements by 
Department of State regarding Panama and Peru, 312, 313. 

Recovery of medical expense claims against third-party tort feasors. 134; Rabb et al. 
v. United States, Dijon Cour d’Appel, 1968, 138; United States v. Fort Benning 
Rifle and Pistol Club, 387 F. 2d 884, cited, 134; v. Reyes et al, Rouen, Cour 
d’Appel, 1968, 186; v. La Royale Belge, Brussels, Trib. of lst Instance, 1968, 134; 
v. Standard Oil Co., 332 U. 8. 301, cited, 134. 

Reservations to Protocol on Status of Refugees, 1967. 126, 885, 386; report of 
Secretary of State to President, 1968, 125. 

Rights in Guantanamo Bay Naval Station. J. Lazar, CN, 116; G. L. Maris, CN, 114. 

Rights of Nationals in Morocco case, I.C.J. Cited on proof of special customary 
international law. 217, 218, 219. 

Securities and Exchange Commission. And international law, J. R. Stevenson, Ed, 
278; exemption of foreign corporations from securities registration rules, quoted, 
283. 

Sherman Act. See Antitrust laws above. 

Shipping Act, 1916. Application to foreign steamship lines. Armement Deppe, 
S. A. v. United States, 399 F. 2d 794. JD. 337. 

Social Security Act. U. S. reservation to Art. 24, Convention on Refugees, 1951. 386. 

South Africa. Membership in UNCTAD. Statements by Ambassador J. R. Wiggins. 
332, 577. 

South West Africa. Position on. Statement by representative in U., N. General Às- 
sembly, 320; statement by representative to U. N. Human Rights Commission, 561. 

Southern Rhodesia, trade with. Executive Order 11419 prohibiting, July 29, 1968. 
128. 

Submerged Lands Act, 1953. Definition of coastline. United States v. Louisiana 
et al. (Louisiana Boundary Case), 394 U. 8. 11, JD, 832; (Texas Boundary Case), 
394 U. 8. 1, JD, 837, 

Treaties and Other International Agreements 1776-1949, New publications of. W. 
W. Bishop, Jr. CN. 553. 
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Uniform Foreign Money-Judgments Recognition Act. Enactment by States of the 
United States. Letter from Office of the Legal Adviser, Department of State. 816, 

Viet-Nam war. Legality of, in courts: L. Henkin, Ed, 284, United States v. Berrigan 
et al, 283 F, Supp. 336, JD, 147, United States v. Valentine, 288 F. Supp. 957, 
JD, 345; U. N. attitude, 571. : 

Webb-Pomerene Act. Applecation to AID trade. United States v. Concentrated 
Phosphate Export Association, Inc. et al, 393 U.S. 199. JD, 344. 

United States-Democratic People’s Republic of Korea. U. 8. Communication at Pan- 
munjom regarding capture of U.S.S. Pueblo and release of crew. 684. 

United States Congress, Survey on Space Flight Emergencies and Space Flight Safety, 
1967. 199. 

United States Department of Defense. Letter interpreting Geneva Convention on 
Wounded and Sick, 1949. 314. 

United States Departments of the Army, Navy and Air Force. Joint regulation of 
Noy. 5, 1968, concerning notification to foreign consular officers of arrest or trial 
by court-martial of nationals serving in armed forces. 317. 

United States Secretary of the Navy. Quoted on Cuban sovereignty in Guantanamo 
Bay. 114. 

United States Secretary of State: 

Authority and responsibility of. Foreign Affairs Manual Circular No. 521. 588. 

Reports to the President on Agreement on Rescue and Return of Astronauts and 
Objects Launched into Outer Space, 1968, 139; on Convention on Conduct of Fish- 
ing Operations in the North Atlantic, 1969, 806; on Protocol Relating to the 
Status of Refugees, 1968, 123; on Vienna Convention on Consular Relations, and 
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rinted in the sixteenth century. It contains Year Books, Abridgements, 
ecords, Statutes, Reports, State Trials, and works providing historical 
background for the law. | 
38,600 cards reproduced in 2 volumes Price: $160.00 | 


| Subject Index to | 
| INTERNATIONAL LABOUR DOCUMENTATION, 1957-1964 ! 
| Central Library, International Labour Office, Geneva 
Begun in 1957, this cumulative subject index contains references to more 
than 14,500 journal articles chosen from among 3,000 of the most im- 
portant periodicals received by the library of the International Labour 
Office. The selection was made to cover the Office’s wide range of ac- 
tivities in the fields of industrial relations, social security, industrial 
hygiene and safety, cooperation, agriculture, economics, and related | 
subjects. 
Approximately 12,100 entries reproduced in 2 volumes Price: $75.00 


10% additional charge on orders outside the U. S, 
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THE INTERNATIONAL 
AND COMPARATIVE LAW QUARTERLY 


The only English language journal covering the following fields: 
Public International Law, Private International Law, Comparative 
Law including Commonwealth Law and Law of the European Com- 
munities. 


CONTENTS 


Each issue contains up to ten Articles covering the above fields; 
Notes; Current Legal Developmenis (containing short accounts of 
a selection of recent significant developments throughout the world); 
Book Reviews and a list of Books Received. 


Examples of Articles Published in 1967-68. 


The Central American Common Market: An Experiment in Regional 
Integration. 


K. R. Simmonds, Director of the British Institute of Inter- 
national and Comparative Law, London. 


Principle, Reason and Policy in the Development of European Law. 


A. G. Chloros, Professor of Comparative Law, King’s College, 
Eondon. 


Excessive Jurisdiction in Private International Law. 
L. I. de Winter, Professor of Law, University of Amsterdam. 


Sale of Goods in East Africa. 


A. L. Diamond, Professor of Law, Queen Mary College, 
London. 


Germany’s Present Legal Status Revisited. 


F. A. Mann, Honorary Professor of the University of Bonn, 
Solicitor, London. 


Matrimonial Property in Soviet Law. 


E. L. Johnson, Reader in Soviet Law in the University of 
London. 


The Principle of Territoriality in the Trademark Laws of the Common 
Market Countries. 


H. W. Wertheimer, Economic and Legal Counsel Eindhoven. 


Subscription rate: £5 or $15; each issue: £1 10s. or $4.50, 


The British Institute of International and Comparative Law, 
32 Furnival St., London E.C.4. 





Procedural Aspects of International Law Series 
Richard B. Lillich, editor 


JUST PUBLISHED... Volume VII 


by Thomas Buergenthal 
Professor of Law, State University of New York at Buffalo 


There are many legal philosophies and many different systems of juris- 
prudence within the 116 member nations of ICAO, the organization re- 
sponsible for the development and acceptance of a code of interno- 
tional air law in the interests of safe, orderly, efficient international 
civil air transport. 


This case study examines [CAQ’s dynamic law-making process and its 
legal and political ramifications. Focusing on the organization's law 
and practice in the areas of membership, legislation, settlement of dis- 
putes, and amendatory procedures, Professor Buergenthal explores the 
extent to which low affects ICAO’s decision-making process, what the 
nature of that law is, and how it is developed. 


As a study in international law and as a demonstration of interna- 


tional cooperation, this volume is invaluable. ; 
10.50 


Previously published ... 
Vol. I, International Claims: Their Adjudication by National Commissions 
by Richard B. Lillich 


Vol. Hl, International Claims: Their Preparation and Presentation 
by Richard B. Lillich and Gordon A. Christenson 


Vol. fll, The Role of Domestic Courts in the International Legal Order 
by Richard A, Falk 


Vol. 1Y, The Use of Experts by Internationa! Tribunals 
by Gillian White 


Vol. Y, The Protection of Foreign Investment: Six Procedural Studies 
by Richard B. Lillich 


Vol. VI, International Claims: Postwar British Practice 
by Richard B. Lillich 


Order from your bookseller or 


Syracuse University Press 
Syracuse, New York 13210 








REPRINT 
AMERICAN JOURNAL OF 
INTERNATIONAL LAW 


Now available 
Vols. 1-10. New York 1907-1916. 


(Including Supplements and Special Supplements) 


Cloth DOWN Sets a vowsesss.cev esis kei ses seeks can ener ase edeeeuecs $485.00 

Paper bound Set cersnisaaiio oe 800 G8 0k Oba Cee OO SRO Sees wtb aaa 430.00 

Per volume, paper bound including Supplements ............cecceencees 40.00 

Per volume, paper bound without Supplements .........cccccseccucacce 35.00 
Regular Supplements to Vols. 1-10 

Per Volume, pape? bound 4:0.4.63545405600 ces olen seewes danti asiasana 10.00 
Special Supplements to Vols. 9, 10 

Per volume, paper DOUNG | sssiisrrecskeeictsd sesee ess saes eawenwenseas 20.00 

Analytical Index to Vols. 1-14, 1907-1920. 
Paper DOUNG es cies osc seis ve 556s hes we Sess os Cond eos eS e Owe eee e eases 10.00 


Vols. 11-20, 1917-1926. 


Basin: Spa and SRPA Supplements) 


Cloth bound sët ssisireernsreis irens seaedees S0405d4 sek oe8 ETETE 510.00 

Paper bound £6b 656.536 sc00is0 reeni ae a ea aena eee ey E 460.00 

Per volume, paper bound, including ‘Supplements . (SiN eee E teenies “4000 

Per volume, paper bound, without Supplements .......sscccereaesccees 35.00 
- Regular Supplements to Vols. 11-20 

Per volume, paper bound ...... TEE meee wwsesaerewes es... 10,00 


Special Supplements to Vols. 11, 20 


Per volume, paper bound eee bate er reese ee eee neeeere eo me kR aoe ee eee ree 20.00 


Vols. 34-44, 1940-1950, and Supplements 34-44. 


Cloth bound set eeunononee BHeeoraeowreeeneseueGoeneuee wpe een eeanwmnneeaeeanrmeseeeooaee ene oneeaess 560,00 
Paper bound set ........ EEEE E are orto aes POETAE TOTA EET E OAN ea ee 495.00 
Per yolume, “paper Doung sorrir te stitt eree ENEKA Feces EEEE 35.00 


Supplements to Vols. 34-44 


Pet volume, paper bound iiisssscisisoiiannnarn niena eraa aa 10.00 . | 


Ready Summer 1969 
Vols. 45-54, 1951-1960, and Supplements 45-49. 


Cloth DONE set aca sokcdam eee asieven tame sreeny saab ene T ena Ss ee ees ed 445.00 

Paper pound Set soi cc eiwia titires oie Sew wae AWS Gs oe sien Soe SWS Ow ee NCOs 400.00 

Per volume, paper bound ssssissssassseseerasr okidna annis se saws eee t 35.00 
Supplements to Vols. 45-49 

Per volume, paper bound ccs vecdsae veciwww se swsendsewean ben aa 10.00 


ANALYTICAL INDEX TO AMERICAN JOURNAL OF INTERNATIONAL 
LAW AND SUPPLEMENTS, VOLS. 15 TO 34 (1921-1940), and PROCEED- 
INGS of the AMERICAN SOCIETY OF INTERNATIONAL LAW, 
1921-1940. Paper bound $20.00; Cloth bound .............cc eee n eee $22.50 


Address all orders and inquiries to: 


OHNSON REPRINT CORPORATION 


lil Fifth Avenue Berkeley Square House 
New York, N. Y. 10003 London, W.1, England 





REPRINT ` 


PROCEEDINGS OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 


Volumes 1-49 (1907-1955) 
Complete Set Clothbound $489.00 
Paperbound $432.00 
Per Volume Paperbound § 9.00 


Volumes 12 and 13 (1918-1919) combined and priced as one volume. 


Reprinted by Special Arrangement with 
The American Society of International Law 


Address all orders and inquiries to: 


KRAUS REPRINT CO. 


A U.S. Division of 
Kraus-Thomson Organization Limited 


16 East 46th Street 
New York, N.Y. 10017 
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and 


PROCEEDINGS OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 


bers of the Journal in the original paper bindings for sale 
at $5.00 an issue, as follows: 


| 
THE Society has in stock a limited supply of back num- 
Complete volumes of the Jourmal, that is, four quar- 
terly issues, are available for the years 1964, 1966 and 1968. 
Numbers available for other years are: 1919: January, April, 
July; 1931, 1967: January, April, October; 1927, 1930, 1951, 
1963, 1965: April, July, October; 1925, 1943: April, July; 
1918, 1921, 1928, 1936, 1938, 1949, 1959, 1960, 1961: 
July, October; 1922, 1953: January; 1926, 1934, 1952, 1957: 
July: 1929, 1937, 1947, 1955, 1962: October. 


Supplement, 1935, Part I: Harvard Research Draft 
Convention and Comment on Extradition. 


Special Supplements (paper or cloth): 1917, 1926, 


Q 


Single issues of the current volume (1969) may be 
obtained at $4.50 a copy. 


Proceedings are available for the years 1956-1958, 
1961-1963, 1965-1968 at $5.00 a volume. 


Supply of some of the above issues is limited, and their 
availability is subject to prior sale. 


Orders should be semt to the 
American Jourmal of Imternational Law 
2223 Massachusetts Avenue, N. Wa, Washington, D. C. 20008 
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545 pages 





Cloth binding 


The Index is an indispensable research tool for all those who have a collec- 
tion of the American Journal of International Law, its Supplements, 
and the Scciety’s Proceedings for some or all of the years 1941 to 1960 in- 
clusive. Ready access to and full use of the valuable material contained 
in those volumes can be had only through the Index. You are invited to 
send your order now to the Americam Society of Imtermational Law, 
2223 Massachusetts Avenue, N.W., Washington, D. C. 20008. 


subscribe to 


INTERNATIONAL LEGAL 
MATERIALS - 


the indispensable documentary of international 
law and affairs 


Published six times a year, ILM contains 200 pages 
per issue of the vital raw material of international 
law: treaties, legislation, official reports, judicial and 
arbitral decisions, concession contracts. ILM is 
worldwide in its source material; current and compre- 
hensive in content. 


Some of the more important documents carried in 
1969 issues have been: the Vienna Convention on 
the Law of Treaties, the Hague Convention on the 
Taking of Evidence Abroad, the ICJ Judgment on 
the North Sea Continental Shelf Cases, documenta- 
tion on the expropriation of the International Petro- 
leum Company in Peru, the Japan-U.S.S.R. agreement 
to develop Soviet forestry resources, the U.S. and 
Soviet arms control proposals for the ocean floor, and 
the only published report of the disposition of the 
Gut Dam arbitration. 


You are invited to take advantage of the special intro- 
ductory offer for the six issues published in 1969: $12. 
Subscription rates for 1970 will be $25 4 year ($15 
for A.S.I.L. members). As of January 1, 1970, back 
volumes of International Legal Materials will be $30 per 
volume. Single issues will be $5. 


Inquiries and orders should be addressed to: 


International Legal Materials | - 
American Society of International Law 
2223 Massachusetts Avenue, N.W. 
Washington, D.C. 20008 
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